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^ FtMtribm GermanU: F4Mtmbm cJ* Amkis fuU fin 
guUriter *tntemjjdmandis ^ ^ ? 




S. E a • ^ 

AnTA ISr, JUTINIS No- 

^ hiltj^imi , /^i^^ delicata ingenit ha^ 
mani morofitas : ut ^fi qutd quoti^ 
dianum 0* ^vulgatum ^ideatury 
' - ):{ z con- 
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• ♦ P 1 S T O L A 

confejlim vilefcat * adeo , ut etiam prApotentis' 
De I miracula, ^ Natur& opera, (Shominum 
actionesapprime Lmdaljiles^ apduttatc in fafli^ 
dium aheant , £5* hominibm delicalulis ma^is 
magif^fordefcant,. Sol/uifibile miraculumOr' 
bts(admirahtle opas Excelfi) ortu (tio ojuotidte an- 
nunciat diem : fedquia inveteratum , 'vilcfcit.. 
^M^eccarHS perpetuo aquarum decurfu priorihiii 
decedentihfis no^vas fuhinde (iiperindncit : fed 
quia indies ante oculos eH^fordefctt,. Led:tone$ 
£5* Jludia Academica ftngulit recurrunt conti- 
nuanda diehtts ifed quia tam frequentia , apud 
multos frtgefcunt». 

Verum emmnjero quanto magis ufftata illa 
quotidiana ^vilefcunt: tanto magis in id ela^ 
borandum efl : ut quotidie nonmodo dies ^ ho- 
ras.fed fingula horarum momenta bene coffo- 
cemus 5 ea^^quA quotidiana funt.plentus attin- 
gamus , monente Pauloyjnfigm Jurtfconfiilto.. 
3^>Q4jla autem fere jurit y quantum^is ampliy^ 
matertacxtfltmatur frequentior, nulla ufitation^. 
Obligatioiubus &:Conrra(5l:ibus realibus.. Vix 
cnim aqua, ^ixigne^ crehrtHS ^ plurthtisinlo^ ' 



I> E IX I C A T O R. I 

ttsmortabi fiti, quam ifiis Confraifihff, in cm^ 
fejfoen. Siciuidem nuUwpropemodum iinpopW' 
lofispr&firtim^Si variknegociaiioniBftsdeditis^ 
Ci^vitattbtiSy labitur dtes-^ qiio hominesindigen^ 
fesnonmutuampetant ^accipiantcy^aumanui 
€pto non de indemtr foktione difieptent: quontm 
CQmmodatum contrahant : quo res Jiios apud 
alos non deponant ; qfsadenique pignore fibi rVel 
'^ kjpotbeca rin^crediti/kmritaeem^ non fro^i'^ 
eianf. 

Eapropter utilet» omnino rpene^neceffa^ 

rium taborem me jufiipert cenfiti : fi quotidia^ 
Mmillamrufi4<J^e(^entifitmam ContraCiuum 
reaSstmmateriam pinguiore flylopenra&arem:: 
ijlUifiiones difiictlts ^ perplexa^sMnc tnde occur- 
rentes^rotngemi vtriLfid refiherem: adeo^hac 
eiiam in parte tum legum ^udiaaddi&a:J,wven^ 
tutiinAcademtisi tum atiis yin foro ^ Curiis 
€att/ae tradfantibss/:^ ^uaUcttn^' mea ojteUa 
emmodiinfiirviremj- 

Vohis autemyjuvenes nohtltfiimiy lecltfii- 
mi(^y Fautoresf^ Amiciexoptatifiimiihuncdc 
Obligauombus &: realibus Contradtibus Com^ 

):( 3 men^ 



E P 1 S T O L A 

fntntarium , ocii mei , negociamter Academics 
fru&wn^horis fitccifivisiectrptHmy^Acaupu^Q^, 
finiont mea yfatis urgentes offerre confccrart 
"volui* Vos namme ejHs j *vos , inquam , ejiis ^in , 
(quormn generofis animos > & fmufiim$u iSe 
P E u s , £5* nohilifimi Domini Parentes fcccun* 
difiima virtutii oftimarum gernuna infemina-' 
rtinii §luanqHamenifn {ununa ftt apudDe$tm 
nobilitas , Hteronymicalctdoi vii tutibus eflecla- 
mm: experientia tamen ipfa fatis fitper^ docU, 
nccuhamquanAam n)im , latentiagenerofi in- 
doUs firntna non raro aParenttl^us in Uberos 
franfidantari. Vejlrofitresplanaexemploegre" 
gio £5* memorahtli, Patrem habuiftis rcve" 
rendtftmum qHondam^nohtlifitmHm firemum 
t^magntficum yirum^ Dominum Frideri- 
CiiM ah 9lmflcD(/ prtmaria Archiepifeopalis 
EcclefiA Magdehurgenfis Canamcum , pia 
recordationis. dum erat in *vi*vis : reltgto- 
fi pietatts yfincerA fidet, exqtiifittjudtcii yfimmA 
fapientia^ omnif^ pr^tceUentts vsrttitis a^ivum 
fuit exemplar. Nunc inter heatos agens ^fui 
apud Suos reHquit defitderium inexplehile , me^ 
. mmam in benedt&ione^ JJ^ecubm ek^o 

cidiHS 



. D E D T C A T O R r A. ' ' 

cidim'^ in quo "vos Ftliijlorentipmf y patern^r^ 
^rum 'virtutum Amuli/fatis luculentervidetisy 
quodin omni njitaflrenue exprimatis ac imiti^ 
mim, £r hacgenerofa Cedro "vos enati y eftis ra- 
mi Aque generofi , Aque floridi , AC^ue flugiferi^ 
O^^m Itcet adhuc ^eftra ftt meflts in herha , £5* 
Jiudtumin flore: tantam tamen tnclyta noftra in 
Academia fecutur& opimx meflis £5* ferttlitatiS' 
jf?em de ^vobis feciftts ; ut nemo dubttct , ramos- 
Arhorem £5* honttate ingenua , exoptatts ft u- 
diorum flicceflthtis , ceu fru^lthtis , aliquanda 
dquaturos, Nec fj^ecimina dcfunt, Etenim * 
'ix quo uheriorts ingenti cultiis causa nohifeum 
commoramini : pr^ter indefeftiim foltds. ptetatis 
fincerttatfstnflde, tnnocentis.a,^^ tntegrtta- 
tisin uita , morthufq^ftudtum , adtantum erudi^ 
tionisgradtim afcendtftts , ut de rehtis utiltftmis, 
(S^Ethicis ^ PoltttciSypuhltce magna cum lat^ 
de diftertantes , ad mendiem teftattim fecerttiii, 
non nes modo trthm innohtltfltmA ^eftr& Tria- 
dos animisyfed omnes in uno quonjts ^veftrum 
GratiasCJ^G r a t i a r u m Choroscumomnt- 
htis fliis x<^i>*Cr"^i fedem fiiam flxiftt^- Teftes- 
jbfijftsreiinpuhlicumTK e s prodieruntlitera^ 



Epistola 

Cumc^ucanimi gtmrofi adfalm4hon$^ 
ns curfkri non fit-, in hit infmmlm fithfifitre 
fiibfelliiSifid,fortHnanU D e o , adfiihlimiora 
fmpua aJI?ir^rcj : ^os Uiam , fuvenes floren^ 
tifiitm^admajorM natil^ edtKotijexArifi&te^ 

Uo V I R T 11 T 1 S €5* H O N O R I 
FORTITUDINIS 0* TeMPERAN-\\ 

T I ifi T* *rmplo y in AugHfimn iUui I u s t i- 

T I i€ Sacrarium feliciter tranfiiftis : meae - • 

haSenui in Juftimantas Infiii§aienes frde^ 

' Qas Commentationes ddigentta £5* alacritate 

fitinmeiaudahsUexcefi^is^ ^lMinftudiige" 
nere i W Oceano potius transfiretMdo , Nm^ 
clerus 'vobis Cynofiira efl ClarifiimHS ille 

Jurifionfidtui iHhHKicws Mollen- 
B E c I u s 4 morum ac ftudiarum ^eftrorum 
J^oderator filerttfiimHS , Fautor €5* Amicus , 
meus defkleratifiimui : cujtu i^ omnibtte ejfi^ 
cii commendaSi partibuf exequendis major eSl 
iucfi^M , dexteritas fides , quam ut mea wl 
pofiit, veideieat teftificatione ampliiss innote^ 
Jcerc^. 

Veftro 

« • - 
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ObUgatiombw. 3 . 

ONtiNUATio Hajas Ti«i 
tuli dependet cx feaindo titulo libri lccundl 
Ibt enim Divus Juftiiiianos Imp. qnafilaiii 
res corporales, quafdam velbincorporales 
eflc, ut fei vitutes , hereditates , 5c obtigatlo- 
nes , di(etce docuic« Explicati itaque hade- 
nns abunde fatis fervitutum ac hecediratum dodrini : reli- 
qaumeft»ot &dcobligaciooum maccrii , & utili & firequenri» 
ftrnoinftitiiatur. AcqueeJ^ucdnddbacordinisdemonllra- 1 
tione ad oculum liquec : erroncam corum cile (enccmiam, qui 
oUigaCioncs non ad res, fed vei ad perfonas, Lorm^ dejur, art. 
trs^* 17' de paSi. Mxhm^ a. Vmltejm h$€numt,%*^ iib, i « difit» 
ftdt. Sch^ft^cap. 4. §/• & Iti, i*jitrijpr' Kom^ cap^uf, vel ad . 
adliones , TheophiUts , Aceurfitu , NicafiHs , Angelus , Portim^ 
Rtcdardm, iraliiinhocprincif.tt&cmTiX^ hacpotiffimiim ra- 
cionimoti;qu6dobUgatiorrtmatcra^onis //rr>//0^0/«/^ j • 
fihm. 42. §. €49hlig4Ui9. %,jf^depr0cttratmb, Etenim ex hac 
taCionefcquerctur:caeciam,qu2/r^. i.^totolih.jM^Ctm- 
Cur»adionibusannumecandaefle: quippe cum &matrimo- 
nium, & tutda, de qitibm in libr, u &dominiiim, dequoim 
Mb.t^&i.mJqttiddbiitKiit^ttgittirp materadionisnoninfci- 
tedicatuc. Namquemadmodumexobligationea^ioinpcr- ^ 
JbnamjitaexdominioaAtoiotemnafdtur. $ t infr.de aiiiO' 
iw^*^(^4^minime(equitur: cxobligationceftadioinperfo- 
.liati9?4At<|tT^Ju^f)Ccfi3n2. Longenquidcmaliiratipnedici- 
. tura^idjp^g^j^^m»aliaJuspctibnaB. Hoc cnim ftatum & ' 
<^ndition6m.perirons dcnorat: illa autemvetbafv/rryS/'^»» 
€ircum(Untiam,non(latom,ngnificant,sr/^4j^/wtfMr«rc^ivAr- 
rim pipr.nddtit.dereb. corporalib,^incorp,m. j ^.cumfeqq. 
^uoque tradunt D.Arumam Exereit, fuftiu. \u thefii. dr i*Jd» 
€9b, Scbegk. im dehbatis jur. Dtjfut. /5. thefii. &fiqq' Reinerm 
■ Machovius tib^ u DijpHtat. MtfielU eap» x, FQfftrr.jmnior Dijp, u * 
• dd Imfiitttt. thtfi /• Ttkim Himim bk im rmbr^ mmm, 15. Wegner. ^ ^ 




^ Trmip. 77/. InJliiuL 

f^Ut,0mlMfiMfm* 15' FfimdtmmDi^tMi. 1 9v m etntim/dt* 
aigjirdin.lib, i . Dij^.z. /i'^/, qusfi*t. ^ 2. HiMigir. i» DttuBt 
miKk^.iik i\,e.t, Ht. A,&n9v^mkSebiclek^rdits Di^ift^Md^ 
hfiit, tt» ihef.t. lit,4L &iitrtfilmt./qmMfi^t, 

% Quoniam potr6 omnis , quc i tattone Ain:i pituri rerunv 
tcadatio i definkione pfoficifci dcbct : oc , quid (It id ,^ dc quo> 
dirputatnr^mcliite intd^igi polSk, stt&irt Cicerettelibr. effi- 
eipr, idcircoiuudinconcinn^& Juftioianos hicdcobligatio- 
nibus vcrba fadurus , carum dcfinitioncm pnemifity hanc 

4 ttimirum : Ohiigstie eH- jMrisvincttlttm , tjMo necefiittete tid^ 
firinginmr dticMjjm jrei fil^vendte ^ fiettttmm nefird eiviMtu- 
'7 /«rA Vcriim ctm omais bona 6c accurata dcfinitio cx gc- 
ncre 6c dill^n ti i confler > mtfeff Logicos declarat Bartelm 
inl. i.nnm. t .Jf,de teftameiet^ Ev mm mre L iMidelbmr^ite JSr» *\ 
cisfitie legalib. loc. adefinit. nnm.y paocisdiiptciendun f 4I, aii' 

8 idhacindefinitionefueritobfervatuni.. Inquitigiturliiipera- 
toc : ObiigMtit eH vittcttlum ; quod loco gcnerispofitnm e(l* 
Omnisnamqucobligatiocft vioculum. Ififdejiijfir. sp- ff. df 
condiSi' indebit. At nonomne vincohim cft obiigatio: quia.. 
fiinis Overeftis, &alixejurcemodi rcs mateaales^ & ccpu- 
Jas, quibus vd homine»» vcl bcfHx vincinntur, vincula qui« 
dem dicnntur; nontamenobligationcsfunr. ldco<iacut ift- 
hsBccxcIuderentur,vocabiilumy>rrAreftad)e£^um:qu6dninii» 
rum obligatio fit vinculum juris, hoceft». vittcnlumincorpo> 
raic & inteUeduaie • (ive)»i^vinciens & ligans , ut pefi glofftmt 
A/V wterpretatMT Nonim num' /. Pcr obligationis etcmm ttC- 
zum homo alteri obiigatur. 6c adptSKfbndum id,quod in COA- 
traiflumdcdudttmcil, A6^'vngktm9.Seititeidevwit, kiett, 
AdhsBc oblfgatio potiijs vitietiletm y quimvinaio didtttn oC 

. non adusohligandifignifiGetnr;; iedsBqiiiunrquiddamperpe- 
tii6durans, dum abeonexuabfolvaniutr-^swmi^^^^iirx» ex 
Bdretieiikr. /• divid- oblig, caf, 4, netavit HiUiger. d» libr. ti. 
^eaf, x.iStr. A Oieterto^uiifiuifinodijutisvincttloaliumob- 

Digitized by G 



OilfgationiAuf. S 

f!ridlumhabct,crcditorvocarur: & qui tali vinculoaliigatus 
tenccur, dcbitor propricappcllitatur./.tr^^(S.'/<^rr/, lo CTtiu^b. 
fi(ftf'jf- devfrb.fignif. ht(\UQ illud ipfiim, qiiod vi ob! garxnis 
folvcndum & praeftandumcft.dcbitum dcbcripropricdici- 
tur. /. /. $. di hitNm- 7. dir §'fi^ ff cenjltt. pfcnn^ l. crtdtto- 
res,\o.crfi(jq-ff.deverhor.fi^mficat.\d<!\\xQ. in daBdo, vclfa- 10 
cicndo confift.t- leg. obli^attcnum. i. tn prmcip. ^ /. acfio- 
num. 2f. in prirtcip-ff. de ohltgat. C7 afJiov. leg. 2. in princtp.ff^ 
deverbor.obligat §»i.tbt, dare aut/accrc. infr-de acfiontb, Jn 
dandoconfiftit debitum , fi dcbitor rcm creditoris feccrc , hcc 
cft,rcidcbitajdominium inipliimtransfcrrctcnctur l-ubtaN- 
tem.7S' §. fin.ff.de verb. obltgat.l. exempto, 1 1, §. 2.tbt(j, C-othe^ 
Jred.ff.de aclionib.empt.drvend. lA.inprinc.ffldc rcr permu - . 
tat ■ Imnon videntur, de regul.jur.§.^fic itacjue dtft retU.i^, 
infr. dea^io»ib,\n facicndo debitum confiftit, fi dciSitor obli- 
giruseftad failum, quo dom^niuni incrcdirorcmiransfcr^c 
non ccg;tQr. Cumcnimdare& facerciii jvTCopponanti ri & nt 
darcfitpropric dcminium transfcrre: (cqaifut inde, f;(flum- 
proprieeirc,quodominiumnon t aiisfcrrur. Doricii.add i^, 
num. 6. ff.de z crhor. obltgat. CT ihidew Cujacius , hofj^ yeftrcnS' 
D- Collega Bocer,.c!afi- z. Dtjput. 1. thff^ adlit a. edtt. 2. 

Appofitafuntdcfinitioni & liL vc b:> :('tfcnec(JJ:afead' 
flringimur alictqtis retfolver^djt. Qlix vcrba dirtl-rci.t spcci- I £. 
■ ficaeiocoaddita,adipfamobligaitonislubft.:ntiam , Hni m & 
ciFcdum pcitincrc ccnfcntur. Obhgatirniim fiquidcm lub- 
^vaXiiyPauloJurifioffultoatKflar.te , ncn ncoconl il r, ut 
al:quodcorpusnoftrLm,autfcivi(utem noftiamfacut: k d uc 
aliumnobisaddandumahquid , vci facicndum, velpraftan- 
dum,obftringat.^./. obligattonum- ? • in princ.ff de obltgat . 
4£fionib, Undc infignisintcracquilinoncm&obhgationcni i j ' 
diiFcrcmia patcfcit: puta quod ulus five finis acquilirioni.«« cll, 
'ntaIiquidnoftrumfiat:obligarioRiscft,utaliquisad d.ir.dum, * 
ycl adfadendum nobis adftringaiur , docente hic Gij,hani9^ 

A } Sed 
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6 Trincip, Tit. InfiiM. 

Scd &hic jusfivcjuris vinculum, ficuti vim, ncceffitati con- 
fcrn i <Sc hbcrae voluntati arbitrioquc opponi cognolcimus. 
4 § i»jupr.defideic«mnnjfir-herfdttat. Qiiareobligatio, quaecx 
alicna voluntate,auralicnoarburiopcndct,obligationoncft, 
lJ}fpulatjo. 17. (-r 1. a Titto, ios.§. ult. ff de verb. obligai. l htc 
'venditio.'] , Jf.de contrah.empt,(ir lin vendentis, i ^.C.eod, Vcr- 
bigratia: riquisitaftipulerur.ci^/^/;^ r' 6c alter rcfpondeatj da^ 
ho.fivoluero : non conrrahitur obligario. Ratio : quia volun- 
tariumcft, non ncccfTarium vinculuni: vclquiapro nondi£lo 
cft.quoddarc, nili vclis, coginonpoiris.utelcgantcrloqui- 
tur Pomponius inUg,Jkbhaccondtnone, deohifgatio». Cf 
aciion. 

if Ncc quicqmm movct in contrarium , quod tn d. mo- 
/ 8 . 1 u b) I c i t ur : heredem promif/vris ejtu , qui nunquam da- 
re volucrit , non teneri: quia h.tc conditto in tpfum promijforem 
fiunquam extiterit. Ex quibu.s verbis co ligcre promptum cft: 
hcredcm cjus , qui promifir darc .Jivolam aut voluero , tcaeri, 
ficonditioin ipfb promiflbrecxtircrit, idcft, (i promi(ror,pri- 
ufquam vita cxcedcret, darc voluerit. Hxc igitur promiflfio, 
daho , fivoluero , vinculum jurishabet, & proptcrcaobligat, 
neceflritatemqucfolvcndiadfcrt. WQc^inquam ^ nihilmovct 
incontrarium: quiapromiflio hoc modo {iiQiZ ydabotJi V0* 
lueroy ab initio juns vinculum non obtinct, plancque nuUa 
cft. d. /, fub hac condittone. 8. tn prtnc.fi. de obltgat.^ aSiion^ 
Scd fi prcmiTor cx poft fiidio, antcquam morcretur, fuam 
voluntatcm. quoddarc veller, declaraverir: tuncutiliscftfti- 
pulatiorquoniamconditioinipfopromiflbreextitit: ac pro- 

16 indchcrcsipfiustenetur.i/. /. %.ctrcafinem.ff.eod. Ntquchuic 
rcclamat pctvulgata regula iuris : quod initio vitiofum eft,tra- 
^utcmporis conv3i\eiccrc nonpotc{\./,quod inttto.2f,c!^ Lqn£ 
abinitio i'.o.ff!dereg./ur. Ha:cenimregUiaCatoniscft,adlc- 
gata pcrtincns 6c inftitutioncs , non ad contradus, ntnotaw» 
mta ad i. num, ^ufifr- deujucafiombus^ ^c. In conttaftibuf 

fane 
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(anenovumhaudeft: ut, quodabinitioncnvalet,poftea vi- 
rcs aflumat & fubfiftat. Hinc H maritus fundumalienavcrif 17 
dotalcm , alicnatio non tenct , /xr prn/crp tit.fupr. cjNib- al:e- 
nare lic.velnon.dr tot. tit.fMfundo dotali, Si tamen, dcfun- 
fta in matrimonio mulicrc, dos lucro mariti ceflcrit, alicnatio 
confirmatur. /. cum vrr, 4.2.ff.deMfurpat. f^uficap.Joa»- Bor- 
cfjolt , in tracl. de ohligat. (jr aSiionib^ c.i.n.f. 

Praetcrcanihiladvcrfatur icentefrrnis.Af6 §.2.ff'deverb, \% 
pb/igat, cxqusi apparct, I^nc ftipulationem fcu promiflio- 
ncm^dabojCum voluerOjMA dcmum inutilem cfle > fi antcquam 
conftituam, moriar. Etenim hxc promiflio, citm voluero , di- 
'Xti^^z^z\>'^^ ifi voluero, Ula quippc,y? voluero^ ftatim ab 
initionuUaeft.^*/ (itbhac condttione.% .ff.de oblig.^ ad . haec 
vcro, ciim voluerOy nonitem : proptcrea , quod his vcrbis ,7? 
'volam autvoluero , cxprefse conditio in meam voluntatcm 
confertur: vcrbis, citm voluero^ tacite duntaxat. Itaquc illa 
promiflionon valet: haecautem valct. Expreflanamqueno- 
ccntjtacitafivenonexprcfla non noccnr. /. exprejja.igs ff df 
regjur.l.nonnuftfuam.s t.ff.de conditionib.^ demonflrat. Bor^ 
cholt, d. cap. t. num, 6. 

Planeiliisdcfinitionisverbis, ^/rV<if//^ rf/y^/T/fw*/*, non 
fblumnummorumfolurioj fedomnis libcratioq,noquomo- 
dofa<fla, & qua:iibet prasftatio, five in dardo , fi vc in facicndo 
pofita, continetur. l.felutionis.s^. ff.de folktiontb. l. Itberatio- 
nis^i^j .q;' l.folutionis 176, ff.de verb^ p.gntficat. Rci fiquidcm 
vcrbum ut gcncr«ilcefti iragoncral::cr lateque acci?iendum 
eft. /. reiappeliatto.j.ff d. t. AccurJ cr Heigita hicy num..i.. 
finb.num.a^ Nontus num.^2 ^ 43. Donell. lib.ij,, Comment.de 
jur. civ. cap. i pag. 4. num.30* 

Tandcmdcfinittoniaddita fnnt harc vcrba : ficjxiiditm 
noftra civitatiijura, Quje fane vcrba non otiofa, sur minus 20 
ncccflana vidcntur, xir. HOi*'.iaIIi fufj.'it:antur, Giphantua hic , C* 
■^uUejttsnum' 2Q,kdhoc ptjtius important j folucioncm rci, 

qu£ 
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• ' ■•• • ' • . 

fri^mhboris fiiccifivisdectrptHmyobcauJaita^^ 
fini<mmea,fiiti$m^eni€si^re(^ cof^ecran 
njolui. Vos namquc eflis ,* ^vos , inejuam , efiis , in . 
jquorum generofis animos , ^ mi,ttfitmHi illc 
DEUSyG^ nalhli^imiDimmParentesfiecim^ - 
difiima 'virtutti optimarumgermina infirmna- 
runt. Qjianquam tmm iumma fit apud Deum 
' wiai^tai!^Mieran^^ 

iljttn: exp€rienttatamenipfi%fiatisjuper(jgdocett 
^ifidtamqiiond^unmm,^ latentiagenerofiiin" 
dolis fimina. non raro aParentihm in Uber^r 
tranfilantari, VefirofitresplanaexempbjSffC' 
gip ^ tffemaraiftli. Fatrem habmfHs reve^ 
rendifiimum quondam , nohilifiimumfircnuum 
CS* magntficum Vtrtm » Dominum F r i d e r i- 
K^i^H iA ^mfi€&(/ primarU Archiepifiopalis 
EcclefitA jMagdeburgenfiis Canomcum , &"V. pia 
ngS^pdationis. §lm dum crat in "vivis : religiih 
fk piaMtis^fincerAfideiyexquifiittiuMciiifitmmai 
fitpte^tUy omntfi^ prACcUentts 'uirtutis vi^vum^ 
exemplar. Nmc imer beatcs agcm , fii 
apud Suos reliquit defitderium inexpleme i fille^ 
mriam in henedtcttonc^ ^ ^ccukm clciiro It^ 

citUni 
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Dedicatoria» 
cidinf':, in quo 'vos Filiifiorentipmf , paterna^ 
rum "virtutum ArKuli^ fatis luculerjter videtisy 
^Hod tn omni njitafirenue exprimatts ac imiti^ 
njini, Exhacgenerofa Cedro ^uos enati y efiis ra- 
mi Ac^ue generoji 9 ^^ue fioridi, &qu€ Jrugifcri. 
tN^am licet adhuc vefira fit mefts tn herba , £5* 
Jludiumin flore: tantam tamen tnclyta nofira in 
Academia fecuturA opimA mef is ^ fcrttlitatis 
jf^em de vobis fecifiis ; ut nemo dubitct ^ ramos^ 
Arhorem^honttateingenua^ ^ exoptatisfiu- 
diorum ficcefihpts , ceu fruBthus , . alicjuanda 
dquattiros, JSfec fj^ecimina defiint, Etenim 
ex qtio uherioris ingenii cultus causa nohifium 
commoramini : pr^ter indefejfum fiilida pietatis 
finceritattsinfide, innocentiAO^^ integrtta- 
tisin njita , morihtfcj^fiudtum , adtantum erudi^ 
tionisgradiim afcendtfiis -^utde rehus uttlifiimiSy^ 
€5* Ethicis Politicis ,puhltce magna cum lai^ 
de dijfertantes , admeridiem tefiatum feceritis':, 
non tres modo trihtis innohiltfitma 'vefirA Tria^ 
dos animi^^fed omnes in uno quouis 'vefiriim 
GratiasC5*G r a t i a r u m Choroscumomni" 
htis Jtiis x^iQt*''*^^ fedem fitam fixijfcj, Tcftes- 
j^ujHsreiinpuhlicumT K e s prodieruntliter^h- 

. ti * 
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.ti, r^t^y^CH^l* Ethica ^^^Fortitudinb, 

Cwncfiemimi generofi ^ adpMmshan9* . 

res curfun non fit ^ m hu inferiortvpis fiihfifierc 
fiAfiUiSi fidifartmuMt D £ o , adfiihkmiorA 
pilpita aff?ir^rcj : ^os etiam , fuwnes florm^ 
$tfiimi»aidmajoranasiii^edticati^exArillote' . 

Uo VlHTMTlS HONOKISj 

FORTITUDINIS ^TeMPERAN-\\ 

T I JL Tcmplo y tn Atigufitim illud I u s T l- 
T I A Sacrarium feliciijer tranftifiis : & sneoi 
haiJenii^ tn jHjiptianeas Infiitutiones prdle^ ^ 
ffas Commentationes diUgentia alacritato 
fitnome U udahiU excepifiis . ^lnp iss ftudii ge^- 
nere , ^elOceano potim transfretando , Natt^ 
cterne *voiis ^ Cjnofitra efl Clarifiimw iBe 
jHrifionfitlttis , H e n r i c u s M o L l e N- 
B E c I u s , morum ac fiudiorum 'vefirorwn 
Moderdtor filertipmtee , Fantor AnUcsti , 
metis defideratifitmtts : cujtis in omntbtiS ofifi^ 
cii commendatt partihtts exequerkOs major eil 
tufSfitM, dexteritae ^ fides , quam ut mea wl 
pofitt, veldeheat tefitficattone ampltits innote^ 
fierc^. 

' Vefiro 

■ 
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<(nt jjn .m Jnvm 

QommentartHf 

lOHANNIS HARP. 

PRECHTI, JC ET ANTE- 

CESSORIS IN PRiCLUSTRI A ^k^^^^^ 

/2vr TITVLVM LIBRI IIL 

INSriTldT. D,IMP. JUSTINIANI Xir. 
cJ* Tit.proximcftquentem, 

PrincipIiimTitulL 

* Vnctranfeamnsadohligationes. Obliga^ 
^ ^ //^ efl jurii ^inculumy quo necefttatead- 
ftringimur alicujtis reiJdhendA^Jecundum 
noftrAcivitatisjura, 



SUUUARIA^ 

ComLnuatiohujusticuUadprxcedentes. • 
Obligadonesan redlead res referantur« 
Obligacio cflmacera^^ionis. 
£xoBiigacione ,& ex dominioqualis adlionafcatur. 
Omnisrerumcraciatio adcfinicione proficifcidcbcc. 
Obligationis definicio tcjufcjue explicatio. 
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'2 Trincip.Tit.ln^ituu 

7. BonadefinmoconftatexgaiCKe^cdifeciitia,. 

igatio (]uale vinculum. 

^ Creditorcjuis,quisitcmc!ebirorappeIlctur. 

10. Dsbitumvelindando, vclfaciendoconfilUc» 

11. Pare£c£iccrcin|ureopponuncur. 

!!• ObligtdkMium fubftanua in ^uo fit poiita. 

Difiientit incer ac(|ut^itioncin U obligationaik 

^ Obligatioexalicnavoluntatependens,noncftobUg||tiaw 
SencCntstl. £ub bacconditione. deobligat. aca& 
Inicio f^uod viiiofQiiL eft « xswQts^ tempbns cdnTilcrccfe ne- 
qurr. 

17. Alieiiatiofundidotarisimaritofa<5U,quatenus valett* 

18. fxplicatio 1. centefimis. 46. §. 1. Cdc verb.obiigac 
I^. Keivcrbumgeneraliteraccipienduffl. 

sow Solo^ieiquomodoiiecidcbetCi ' 

»1» finpcor (]uacenui mdttoceflilttbaijcobAadumad^tiir 
cam tradendamv 

at. Ariudproaliocredicorrinvitorolvinonpoieft 

t^ Ptrticultrisfolutiononadmittendt. 

24. Obligationis definitio de qua obligatione (Ttaccipienclai 

2j. Obiigtuo tlit cmiis five proprim* tli» ii«tiixtlit& iilil|^J0c^ 

pna, , . ' 

Q^sfitinterutramque dif^rentitk 
17. Exempltnttuitlisobligationis. 
. tS. InteUeaQsinttujctles.io.fCdeobIigit;6cift.Stflnl^ficIeju(!b^^ 
1«. $i liituftles. £ de fide jjtti(br. 

2p. Naturali8.obligationiscffedlus» 

)a Deiiiiicio, lei dcfiniiae iubflaiitiiin IIOD cooiplcdca»* ^finos 

fa. ' . ' • 

jr. Atihoijuomodo-definiatur. 

^z. Dcfiiauo » ^u« oon poceli convecti cum fuo de^nico > XDMh 

• ^snonlecimii&mwiecacemtccidentiumdcfmiendt.^ 
14« i^fiaiciobQmnDnegtectituriinimdeiinituni* 
If. IttddifdticmenulIummbnmdcbetdScliipciflnMPlr 
Qag|urisiimc^ incoif owlii (ficupwn^ 

• • • 
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33^ Ohligationibuf. 3 

ONtlNUATIO HuiuS Tl-f 

tuli dependct cx fccundo tirulo libri fecundl 
Ibt enim Divus Juftinianus Imp. quafdam 
rcs corporales, quafdam vcfoincorporales 
cflc, ut fcr vitutes , hcrcditatcs , & obligatio- 
ncs , difcrte docuit. Explicata itaque ha£lc- 
nus abunde fatis fervitutum ac hercditatum dodrini : reli- 
quum cft, ut & de obligationum matcrii , & utili & frequenti, 
fcrmoinftituatur. Atquccxruccinftahacordinisdcmonftra t 
tionc ad oculum liquct : crroneam corum cflc fcntcntiam, qiii 
obligationes non ad res , fcd vcl ad perfonas, Loriot, dejur, art, 
tra^* 17- depa^, axiom^ z. Vultejus hicnumt^d' Ub. i , difie' 
ftat. Scbolaf^, cap. ^..(^i^.dr Ub. i ^Jurifpr- Rom- cap.KS. vei ad 
adiones, Theophttus ^ Aceurfius^ Nicafiusy Angelus ^Portius, 
Ricciardus t&aliiinhocprincip. refcrunt, haepotiflimiim ra- 
tioni moti ; quod obligatio frt mater adionis- l.licet in popula j 
ribui. 42.§ ea ohligatto. z.jf.de procuratorih. Etcnim cx hac 
rationc fcqucrctur : ca etiam , quae//^. i . ^toto lih. 2. tradan- 
tur,adionibusannumcrandacflc: quippe ciim &matrimo- 
nium, & tutcla, de quthm tn lihr. i, &dominiam, dequoin 
lih. 3 ufqueadhunctit.agitur, matcra^iionisnoninfci- 
tedicatur. Namquemadmodumexobligationeadiioinper 4 
fonaTO}itaexdominioadioinremnafcitur § 1 infr.de aifio- 
nib. Sed&minimefequitur: cxobligationccftadioinpcrfo- 
nam : igirur cft j us pcrfonse. Longc fiquidcm alia ratipne dici- 
turadlioinpcrfonam, alia jus pctfonz. Hocenimftatum5c 
conilitionem perfons dcnorat: illa ZMicmy cxbzinperfdnam 
circumftantiam,non ftatum,fignificant,«/^x'^//Vi*/*«; eHube- 
rius fupr.adtit.dereh. corporalih. incorp .n. 5 ^.cumfecjq, (jr 
quoque tradunt D. Arumaus Exercit. fuftin. \ 1. thef.i. ^ y .Ja- 
cob. Schegk. tn deltbatis jur. Dtfput. /5. thefi. drfiqq Retnerus 
Bachovtuslibt uDtfputat. Mifiell, eap, 2. Forfier.junior Difp. 
dd loftitut' thef. i, T ^bias Nenius htc in rubr. mum. 15. Wegner» 

A 2 Difput.io^ 




DifptttAt^ lOjhefi • ad Itt. a. GwdJ. dicontrah, (jrcommift flt- 
^H^At. conclyf.i.ntsm \% Fomanntis Dtjputat . 1 9. in conttnudt- 
l^tgerdinJib. 2 . Dt(p.i. thefi, cjuxft.t. ^ 2. HjlUner. m Donello e» 
nucleat. lih, \\.c.t, lit. A, & novtjjimi SchtiilcifardtM D^itt^dd 
itffiit, II- thef.i . Itt. a. Cr /// refolut. quxft^x. 
j Quoniam porr6omnis,qii«arationc fiifcipiturjrcrum- 
tra£tatioadcfiniticncprofici!citlcbct:ut, quid lit id, dcquo- 
difputatur, mcliusintcl igi pc filt, auilore Ciierone Idr.i.ojft- , 
cior. idcirco haudinconcinnc&c JuQinianus hicdeobligario- 
nibus vcrba tadurus , carum dtfinitionem praimifit , hanc 
4 nimirum : Obltgatio e^i- jurisvinculum , quo neceffttate ad- 
Jiringimur altcujus rei Jolvenda , fecundum noflra civttatts 
' 7 jura. Vcrum cum omnis bona <5c accurata dcfinitio cx gc- 
. Hcrc & diffcrentia conftcr 1 /// poli Logtcos declarat Bartolus 
itnl.\.num. \.f[,de t eftament .(jj' Everhard^a Mtdclhurgo tn '0- '\ 
cisjuis legalth. loc, adefintt. num. 5. paucis d;('piciendum r it, an 

8 idhacindcfinitioncfueritobfcrvatum. Inquitigiturhi.pera- 
tor : Obltgatto eU vmculum: quod loco gcncrispofitumcft. 
Omnis namquc obligatio cft vinculum. /• fi fide^uffDr. sp-ff. de 
cofidtci. indebtt. At nonomnc vinculum clt obiigatio: quia 
funis five rcftis, & alia:cjurccmodi res matcrialcs , & ccpu- 
Ix, quibus vel homincs, vel bcftise vinciuntur, vincula qui- 
dem dicuntur, nontamcnobligationcs funt. Idcoqueut ift- 
haEcexcludcrentur,vocabulumy/yr/ircft adje<flum:qu6dnimi- 
rumobligatiofitvinculumjuris, hoccft, vinculumincorpo- 
raJc & inrclleduale , fivej>!j vincicns & ligans , ut poU gloftam 
hic interpretatur Noniusnum- Pv.r obligationis etenimne- 
Aum homo altcri obligatur, & ad prxftandum id,quod in con- 
tradumdcdudttm eft, adftringitur, Schneidevvtn . bic n, lif. 
Adharcobligatiopotius t'/^^/^//^/», qujim vindiodiciiur: ut 
non a^ius obJigandi fignificctut; fed xquum quiddam pcrpc- 
tnodurans, dumabconexuabfolvamur: ^uemadmodum ex 
Barone Ithr. i. de dtvid- ohlig- cap. 4. notavit HiUtger. d, hhr. 12. 

9 ca^, I . /r/, D^ Qetcrum qui iftiuQnodi juiis viaculo almm ob- 

9 ftti^ui9> 
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ifi^mhabct,credicorvocatur: U qui tali viQCuloalHgatus 
lenetur, debirorpropricappcllitatur./^r<^^^m«/^ c^i/yrf^. 
ftqq-ff' devcrkfignif.Kxc[MC illud ipfum, quod viob!:gationis 
foivcndum & pr«ffandumcft,dcbirum <5cdcbcriproprie dici- 
tur. /. j. dekifwm' 7. ^ ^-fi^-ff- cvmfltt . ptcun^ d- /. credito» 
res. w^^fitjq- f. de verbor,fign^€4t, idque in dasdo , vcl 
ciendo ooniiftlt- Itg. obligaticnum,^y in frimif^^l^ d&U* 
mum^ 2f, inprimip» ff, de obligat, &a£li0»Ueg. 2, in princip.ff^ 
deverhor. obligat i. ibi, darea»tfacere. u$*did^iomif^ in 
dando ccniiftit debitom ,»6 dcbitor rcm crediroris ^ccre , hoc 
cft»rci dcbita&domintumin tpfumtransferretenetur l ubiaH» 
t€m.7S.§.fin.ff.deverb. obligat.l. exemptOAi. §. i.ibi^Got/fi^ 
fhed,ff,de aSiionib. empt. ^ vend. i^i.in princ.ffde rer.permMf' 
tat- l^on videnturA^T.ff* derrgul.jur,§^fic itaque difiretis.14, 
infr. deaSiionibAn facicndo dcbitum confifiir, 0 dcbiroT obli* 
giruscftadfa^um, quo dommiuni increditoremtransfcf' c 
noncogitQr. Cumcnimdarc& faccrcin jiTreopponantur^dc i 
daientproprie dcminium transfcrre: ((:qaitm indc, f;^um. 
propriecHcjquodominiumnonr ansfcrtur. Boncil.add L2, 
num. 6.ff.de verbor. obligat. C' tbidem CHjacim , hofij^ rtfirens^ 
^*CoUega Bocer^dafi' z. Dtjput. r. thff.i a4lit. a. edtt. 2. 

Appofita funtdcfinitjoni & ilL vc : ottt necefftatead^ 
ftringtmuralicufUi retfilvenda. Qux vcrba dilfcrciif i.T fpcci- I 
ficxlocoaddita,adipfamobligationisfLblUntiam. Hnc m & 
cffcdum pcitincre ccnfcntur. Obligatic num fiquicfcm fub- 
Aantia /'^iir/^? Jurifionfitlto atttftante , non rncoconfll t, ut 
arqundcorpusnoftrum,autfcivitutcm noftramfaciat.Udut 
aliumnobisaddandumaliquid, vcl £icicnduni , vet prardan- ' 
duiTi , obflringat- d, l. obligattonum- / • in princ.ffdt ohligat. 
afiiomb, Unde infignisintctacquilifioncm&obijgationcm t 
d.ffcrcniia patdcit : puta quod ulus fi vc finis acquiiitionis cft, 
ut aliquid noftrum fiat : oblfgationis cQ, ut ajiquis ad dar.dum, 
Ycl acMacieaduiii Aobis adfiringatur , docetote bic Gtpbanio, 

A I > . Scd 
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-fiinincmisnhaadcft: ut, qaodabinitiononvaIet,poftea vt- 
tes afliunat dc fubGftac. Hinc fi maritus fundumalienaverit 17 
dotalem, alicnationontenct, prindp. tit.frpr. qttib-dUt' 
nMnUMthfiiK&M.tif.ffJefitnMdouli* Sitamcn,dcfun» 
€A in matrimonio muliere» dos kicro mariti ceflerit, ati^atio 
confirmatur. Uckntvhr.^z, ff.de ttfirpdt, &uficap,J$tm» S$r»^ 

• Mk^mirdSF, deobUgdt» &M&i$^ib^c, i.». /. 

Prsteteanihil adver(atnr L (enttpmig,^6 §. 2jfdeverh iS 
f^4f/.exqua appatet» I^nc ftifutatiohem ka promifllo- . 
ncmi^dh^mvAterejiuiianum uintiteinefle>fiantequ4m 
cohftituam,moiiai:> M^nmhxcptoanSa^^eimveUtere,^ ■ 
W^tStzbiih,fivehiere. Illa quippe,/ veUtere, ftatim ab 
initionpllaeft.^./ (ubkdee9iuUtieite,i.ff,d€oblig.fjr4&, hcc 
Teto, w/irw,iiOQitem : propccrea , quod his vcrbis,^ ^ 
yeUm nMtveUterep txptc&^ conditia in n^am voluntatem 
confertur: vcrbis,,^i^i9 velmere^ tacite duntaxat Itaque illa 
promifliononvalet:luecautcmvalct. Exprcfianamqucho- 
cent}tacitafivenonexpcefla non nocenr. /. exfr^ungiie 
fe^jitrXneitmii9ftt4m.si'f'dec99dithnU^.&deti^^ 
eSldt^d.ei(p.r,mtmt6, 

Fianeillls dcfinicionb vctbis, dUemjm teifilvendd , non i jr 
firf&m nnmmoRim ibhitio$ fed omnis liberatioqnoquo mo- 
dofa^ & qua:Iibct prcftatiob five in dando , five in fiiciendo , 
pofita, contin^tur. Lfitntienit.s^. ff.de fiUttienib^ L Uberdtie^ 
nit^y^ii^Lfilmtiemit. 174^ ff.de verb^fignificdt, Rei fiquidcna 
verbum u^ generale eft$ tta gencralircr tarcijue accipien^um • 

• eft. /• rei appeSMtiejffd. t. Accmrf Heigiua hic^ nmm* We» 
finb,nmm. 4»Nenim.nmm.4^2. (j* 43. DeneS. UbAuCemment» de 
fttr.dv.cap.i.pAg.^mnmyic^ 

Tandcmdcfinittoniaddita font hatc verba ; ficmneUtm 
'mefirmcivitmtitjmrm* Qtisfan^ verba non otiola, aut min^ ao 
-iicceflana Videntnt, ucnor.nulti fufpicantur, Giphdnm kic, & - 
^mitefmmttm^ip^kdboc potius important ^ fotuOQncm rd. 



E P I S Y O L A 

mmtarium , ocii mei , ncgocia inter Academics 
pu6ii^m^horisfitccifin)is(k(xrptHm>obcaupu^o^, 
fimommtaypitisurgmtesi^erre^ conf^ 
njolui. VosnamaHcejlis i ws^ inquamyejiis ^in , 
^piorsm generofis ammos , mifi/Simw iBe 
I) E u s , 0* nobilifiimi DominiParentes fo^cun^ 
difisma 'virtuti optimarumgermtna tnfeminiir' 
nMi Gluanquamenim fiunma ftt apudDeum 
n^^\t^^,Hieronjmicalctdo\y\xt\x(h^ 
>$j^\exp^ientiatamen4pfafktisfuper 

' iltkfdtamqtiandam^im^tf^mtmtiagenerofiin'' 
doLts fimina non raro a Parentthtis tn Itheros 
tranj^lantari. VefirofitrespUnaexemploegre' 
gip- ^ memorakili* Patrem hahUfiis rew^ 
rehdijSimum qmndam , nohtltfiimum firenuum 
f^magnifiamVirum^DominuinVKiDEKi^ 

• cnu ah QltnflcDt/ pritnaria Archiepifiopalis 
EcdeftA Magdehurgenfis Canamcum , ^ c. pia ' • 
f3i0ordationis. ^jfidumeratin^viws^treligio* 
(a ptc^atis fmccr^ fidei , exqmfitijudicit ^fummA. 
fiifMJftiay omntj^ prueRentis uirtiais 'uivum^ 
fiiiif wxemplar. Nunc inter beatos agem yfin 
a^ud Suos reliquit deftderium inexpUhile , mer- 

. mmam in tenedtSione^ Cf j]?ec$dnmek&ro bs^ 

ciditte 
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D E D I A T O K I A» 

cidiHi -, in quo <vos Filii flanntipmi , paterna^ 
^JTum virtutum ^muUifktis luculcnter vidctis, 
""^-'in om^talMmext^^ 




mim, OchacgcncroTa Ccdro yoscpatiy cjiisra'^ 
Mi difiig^^^ jl^idiy ilfik fru^fcru 

S^m Uck adhuc ^iftrafitmcps in hh^a , €J* 
^udtumin fiorc: tantamt^^ff^ineljtanojlra in 
• ^ddcmia/kuturaopifmili^ 

jf^em de ^vobis fecifi:ts ; ut ncmo duhitct y ramoi 
\ ^.i^h^rcm ^ bomtat^ii^gcnua , (^jtxoptatisj 
'^dmiifn fmccpibm ^ cm fru&ibw y f^&tpsm 

aquaturos. Ncc ff?ccimtna dejimt, Etm^ 

tx ^ uicrioris ingcnii cultHs causa nohij 
■ iommotaminiTpr^erindcfcJfumfolidApiiratis 

& /InccrttatAStnfdc, tnnoccnti£^&' intcgrtta- 

tkmisgradttm aftcndiJHs-^ut dc rcht4i utiUfimi^ 
€f Ethicis Politicis ypubUcc magna ctm lau^ 
de dijjlht4nhf,>sd<m0ri9^ 

non ti es modo trihm innohilifimA ^cfirx Tria^ 




dos Mimisyfcd omms fii u^o auo/^^i^efirim . 

GiatiasC^G r a ri a r tt uCkomcc b Hcmiw i^ 

btis Juis x^^fQr-^'' fcdcm Jitam fixtfiLj. Tcft^. 
im^ifsreiinpuhUcum T n e s (rod$erumlit^^ 



• • •«•7. • • 
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E P I S T O L A 

ii^yvfMliOUl^kEthicaide F o r t It a d i nb» 

OTemperantia, 

Cumque^mmi gemrojl €5* ad ^alm^ hon9^ 
ns curfmi non fit^ in his if^en&nlfHi fiibfificrt 
fiihfelliisi fid.fortmanti De o , adfiihlimiora 
fulpita afisr^rc^^ws etiam , fuvenes fioren^ 
tifiimi»admajora natif^ edttcati^ ex Ariftote^ 
leo V I R t II t I s €5* H o n o r i 

FORTITUDINIS TeMPERAN-' 

TiiE Temploy in Augufttim iUud lusTi- 
T I i£ Sacrarsum feliciter tranfitftis : meas 
haBeniii in jHfiimaneas Injiissstumes prtde^ 
£las Commentationes diligcntia 0* alacritatc 
fi^nmielaudabsUexcepifiis^ ^jm in fiudii^* 
nere > ^elOceano potins tran^etando , Nm* 
clerHS 'vohis ^ Cynofura efl ClarifiimHs ilfe 
Jtirifeonfidtiu > H £ n & i c u.s M o JU l £ N- 
B E c I u snomm ac fiudionsm ^eftronsm 
Aioderator filertffiimuf , Fautor £5* Amictss 
mens defhderasipmus : cujsss if^ omnibsss offi^ 
cii commendati partihss exequendis major eH 
gucptf^Hd , dexteritas ^ fides , quam ut mea vel 
pofiis, vel debeat tefiificatione amplitss itmote^ 
feere^. 

Vsfiro 



-j^f Ai •A; A A- ■ •A> • A> 'tfr tff ■tfr A Ai A- ■A> 
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Qommentarinf 

' lOHANNIS H ARP- 

. PRECHTI, JC ET A N T E- 

OESSORIS INPRALUSTRI ^^J^^iZAl 
dciirfaTi&iflgcnfiOrdiiiaiii: • (^oma; 

/iST^ TIT^LVM LlBRl IIL 

iNSTiTHT. D.IMP. JHSTINIANI Xir. 

FiindpiamTicuIL 

NVnctrmJuimuadobli^atioms. Ohliga^ 
tia efi jwrk whfCidum^ ^jtso necejStatead- 
JiringimuraliciyMrei/dlvend^ifkund^ . . 
sf^/iradvitatiejura. 

SHUUAKia^ 

X. ContinutdohajastituUtdpraecedences* • 
2. Obligidofic«inieQl«4tes0ife«mtuf; 
|. ObligadoeftflMeraAioms. 
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. Obligidoiiisdcfiiudotejiif^ei^Ucido* 
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> Princip.Tit.lnfiim. 

fl Boni^finitiocofifttcacgaicre^dilfiam^ 
Sb Obhfftdoqualeviiicvliim. 

y, Creditor quis , quis Lceai4ebicor appeOietor. 
IQ. Debicumvellnduido^velfiKiendoconfiftic 

11. Dare6cfacerein|ureopponuiui]r. 

IX. Obligationum fubftantia in quo flc polica. 
Ij. DifTcrcntia intcrac(jui{itioncm & obligationecn. 
14. Oblt^atio exaiiena voluntacependcns , noneA obligACi(X. 
If. Sencential.£ibbaccondinone. 8.fF deobligat.&«d. 
idl» Initio ^uod vinofiKm tSi^ tra£bi temporis c6nvaleicef» neu 
qair- 

17. Alienacio fundidotansamanto fa^, qnatenus valeat» 

18. Escplicatio Lcentcfiaiia.46.$. z. Cde vccb.obligat. 

I^. Rciverbumgeneraliteraccipienduia.. 

ao. SoKitio reiquomodofieridcbeac- 

iip Emptor quatenus vendicosemhabeatobflritSumadrem vendi» 
tam tradendam. ^ 

12. Aliudpro aiio creditoriinvitorolvinonpotd^ 
a|. Particukrisfolutiononadmittenda* 

14. Obligationtsdefiniciodequaobligationefitaccipienclik 

»5. OUigatio alia ciyilia five ptopm* ilii» naoualia U iai|^ 

pria. * ' ' . 

16 Quaffitintcrutraraquedifl^rentiA 
17. Exemplanaturalisobligationis. 

aS. Intelle^lus 1. naturales. 10. f^I de obligacfic a6l. iteml.fitlejufror. 

\6. $. naturales. S. de Hdc j.uiror. 
29. NaturaiisobIigatioiiiseflS;^lus» 

)a Defiiiitio , lei definitae fiibflaatiaai flion compkdteas* if^i^ 
fat 

yi. A<^io ^omodo<Iefini«nn; ' , 

jft. Dcfifiicio» ^u« non poteft converti cnm fiio definito > 01*" 

la. . 

j^. Rcs non fecundum varietatcm accidcntium dcfiniendi» 
3,4. Definitio bona non egreditur luura dcfinicum. 
5f. In defiottionc nuJlum verbumdebct efTc fuperfiuunir 
Q^iu^i^^tjincorforaliadicuatux^ 




s. -- 



OhUgationibus. J , 

OifftiMaATio Haias T t- c 
toli dejpendetczfecaado ticnioiiiiciiecandl 
Ibi enim DivUisJaftimanasInip, qaardam 
rcs corporales, qaafiiamveflbincorforalcs 
efle, ut (eiviraces, hereditaties,dcobiigatio- . 
nes»di(ett&docuit. CxpUcatlicaqueha^e- 
nos abund^ (atis (ervitatam ac hereditatuiit do^inl : reii- 
qnumeft,ut &deobngacioaum macerii , jSc ntili&:fireqiienti|,fV 
firmo inftituatac. Acqueex^ccia^hacocid^»sdemcNa|^^ 
tionead oculum liquet : erroneam eorum efle1liii|U^J<^ ! 
ob^gationesnonadres, kdvdizdi^oMs,l^iot^^ur.arf;s^ 

ftdi* S$h9Ufi.eMf.4, fjr if, &Ub, u J^ri/pr- Rom- c4p»vS, vei ad > 
aft&ones, TheophiCus, Aceurfius, Nie^fim, Angelns ^Portim^ 
SkeUrdm , & 4liiin hocprincif. ceferunc, hac potiffim^m ra- 
tioni moti ; quod obligatio fit mater a^onis • / licet in popula % - 
rHm» 41. $. €d§hlig4iti§, %.ff^deprocHr4torib. Etcnim ex hac 
facioneieqnececur : caeciam » qux/r^. i . &toto lib. 2, tradan* 
CiUyadtonilNis annumcrandaeiTe: quippc cum & matrimo- 
nium, & tucda, dequibui in lihr. u &dominiam, dequoin 
ifh,t*&i.uJqMeMdkmnctit.4gitttr9 matcradionisnonin^d- , 
cedicatur. Namquemadmodumexobiigationcadioinpcr- 4 
ibnam;itacxdominioa£tioinremna(citur ^ i infr.de aifio- 
mk. Sed&minimeicquitur: cxobligacioncefladjoinpcrfo- 
namrigitureftiuspecfonc Longeiiquidemalia racionc dici- 
tiiradioioperfi)nam,aliaiuspcrron«. Hoccnim Aatum^c 
fponditionem perfonx dcnocat : illa ^ntceavcthz inperfinam 
circumftantiam,non ftatamingnificantsSr/^Ji^/KMMnivc^irW- 
. rim fi^r»ddeit.dereb. e^rperdUk&incorp. ^ ^.cumfeqq, & 
quoquetradunt D.ArumdutExercit, fuftin,\uthefi2*&), Jd^ 
eeb. Schegk. in dettb^tisjur.Difput.tythefi. &feqq Reinerue 
> B4chovimlib^ U Dijput4t. MifcelU e4p, i.Forfier.juttierDtfp*z% 
. sdUefittttt. tbefit* TMmitettmbkittrttbr.mtm. 15* Wegner* 

49 Di^t.iQ. 
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^ Trmap. Tit. hijHiut 

DiJpMtdt^ lO^thefi • ad lit. a. Gcedd. de contrah. cr committ fli-^ 
fn'at. concluf.i. num 15 Fomannus Dijfutat. \ 9. tn contmuat- 
^igerdin.lth. 3 . Bifp. 2. thefi, quxfi-i. ^ z. Hilltner. in Donello e» 
nucLeat. Itb. \\.c.i. Itt. A, CT novtffiml Schi,lc}jardits Dtjfut.ad 
injitt. II. thefii.Ut. a. in refilut (^uxjU 1. 

^ Quoniaiiiporr6omnis,qu«aradonc furcipitur,rcrum' 
tra£latioadcfiniticncprofici!cidcbct:ut, quid lit id, dcquO' 
difputatur, mcliusintcl igi pc filt, au^ore Cicerone liir. i. offi- 
cior. idcirco haudinconcinnc &c Jiiflinianus hic deobligatio- 
nibns \ crba fadurus , carum dcfinitioncm prarmifit , hanc 

^ nimirum : Ohltgatio eU jurtsvinculum , quo neceffttate ad^ 
firingimur altcujiu rei filvenda , fiecundum noflra civitatis 
• 7 jura. Verum ciim omnis bona & accurata dcfinirio cx gc- 
Hcrc & diflfcrcntia conftcr . ut posi Logtcos declarat Bartolas 
inii. num. t.ff^.de tefiament^dr EvtrMtrd, a Midclburgo tn *<7. *\ 
cisfiiii legaltb. loc. adefinit. nitm. paucis difpicicndum Cit, an 

8 idhacindcfinitioncfucritobrcrvatum. Inquitigiturhiipcra- 
tor : Obligjtto eli vtnculum: quod locogcncrispofitumcft, 
Oninisnamqucobiigatiocft vinculum. i fi pde/uffor. sp-ff. de- 
cotdtCl- indebtt. At nonomnc vinculum clt obhgatio: quia 
funis five rcftis, 6c aharcjufccmodi res matcrialcs , & ccpu- 
Jx, quibus vcl homines, vel bcftiae vinciuntur, vincula qui- 
dem dicuntur, nontamcnobligationcsfiint. Idcoqucut ift- 
hasc cxcludercntur,vocabulumy«rAf eft adjc£tum: qtiod nimi- 
rumobligatiofitvinculumjuris, hocert, vinculumincorpo- . 
raJc&intclIedualc, fivcj^!ivinciens &Iigans, ut poH gloffam 
hic interpretatur Nonim num- s. Pc r obiigationis ctcnim nc- 
xum homoaltcri obligatur, & ad prarftandum id,quod in con- 
iradumdcdudttmcft, adftringitur, Schneidevvtn. hic n. i^, 
Adhxcobligatiopotius vincu/um , quzmyincliG dickut: ut 
nona^usobJigandifignificctur; fcd acquumquiddampcrpc- . 
ti:6durans,dumabconcxuabfolvamur: ^i^^wrf^^w^^^n^w ex 
Baroneltbr. 1. dedivid oblig. cap. 4. notavtt Rtlltger. d. Itbr. 12, , 

9 cap» I . ///. Cctctum qui ifiiuiaiQd) jmi& viacuio alium oi>- 
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T^e Ohligattonibtif. S 

f!rl£tumhabct,crcditor vocarur: (5c qui tali vinculoalligatus 
tenetur , dcbiror propric appcliitatur. l.creduores^ lo duiib, 
fiqcj.ff. deicrh.fignif. Ktc^WQ illud ipfLm, quod vi obl^gaticnis 
folvendum & praeftandum cft , dcbitum & debcri proprie dici- 
tur. /. /. §. dt httttm- j- ^^fe^-ff confett- pecnn^ d- 1. creditc- 
res, 10. cr fecf^- ff. de verhor.fignificat. idque in daBdo , vel fa- lo 
cicndo conlift.t- leg. obligattcnum. i. tn princip- /. a^io- 
num. 2/. inprincip-ff. de obligat antonAeg. 2. in prtncip.ff, 
de verbor. obltgat §^ 1. ibiy dare autfiaccrc. infi-de a^iontb^ In 
dando confiftit dcbitum , 0 dcbitor rcm creditoris faccrc , hcc 
crtjrcidebitJBdominiuminipfiimtransrcrrc tQnciMX J-ubi aN-^ 
tem.js. §. fin.ff.de verb. obltgat.l. ex empto, 11. §.2. tbtfj^. Gothc- 
fied.ff. de a^ionib. empt. dr vend. /. i . tn princ.jff, de rer . permu- 
tat ■ luton videntur» 1(^7. ff de regul,jur.§.,fic itacjue dtfiretis.t^. 
infr. dea^iontbAvi facicndo debiium confiftir, fi debitoT obli- 
giruseftad fa<flum, quo dommium increditorcmtransfcrre 
nonccg.tur. Cumcnimdare&: tJcercn})i'reopponanti'r;& n. 
darefitpropnc dcminium transfcrre: fcqaitur inde, f;<flum 
propriecftc,quodominiumnon r ausfcrrur. DomLadd i^. 
num.d.ff.deverbor. obligat.cr ibidew Cnjacius , ^^^fj? ^^fif^^^ 
D. Collega Bocer^dafi- z. Dtjput. r. thtfi.^ adlit a. edtt. 2. 

Appofita funtdtfinitioni & ilL vc b.i •.(juvrieciff^talead^ 
ftrtngimur alicujfts retfelverjda. Qux vcrba ditfcrciu i;e ipcci- 1 1- 
ficxiocoaddita,adipfamobligationisfLbftantiam. fini m 6c 
cfFc^lum pcirincrc cen(cntur. Obligatic ni/m fiquicfem lub- 
ftantia , A/iy/<7 JunficonfiultoatKftaKte y non'neoconfft t, ut 
arquodcorpusnoftrLm,aut fciviturecrinoftramfaciat; icd uc 
ahumnobisaddandumaliquid, vcl facicndum, vcl praftuii- 
dum ,obflringat.<s/./. obligattonum- j . in prtnc.ff de obltgat , 
afltonib, Unde infignisinteracquilirioncm&obligationcm 
d ffcrcntia patefcit : puta quod ufus fivc finis acquilitionif cft, 
m aliquid noftrum fiat : obhgaticRis cft. ut aliquis ad dar.dum, ' 
vcl adfaciendum nobis adftrirgatur , d&cente hic Giphanto. 

A } Scd 
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ObligationibfU. 9 

(ancnovumhaudcft: ut, quodabinitionon valct, poftea vi- 
res affumat & fubfiftat. Hinc H maritus fundumalienaverit 17 
dotalem, alicnationon tenct, />rr frihcip tit.fupr. qrab- al:e- 
nare Itc.vel non.cjrtot. tit.ff^defur/do dotali. Si tamen, dcfuri- 
fta in matrimonio mulierc, dos lucro mariti ceflerit, alicnatio 
confirmatur. /. cum vtr. ^.z.ff.deMfurpat. & ujMcap^e^»* £or^ 
fholt* tn tracl. de obligat. draffionib^c. i.n.f. 

Prxtcrc2in\h]\:\dvcrf2tUT /.ce»tefir/iif.^6 §.2.jf deverb,iS 
•Wi^<f/.exqua apparet , hanc ftipulationem fcu promiflio- . . • 
nemj^^^^,(r«r;» W«fr(7,ita demum inutilemcfle» fi antequam 
conftituam,moriar. Etenihihxcptom'\{rio,cumvoiuero,di' 
Terracftabilla,7fW»fr^. Illa quippe,y? Ww^-r^?, ftatim ab 
initionMl\2c{\. d J /ubhaccondttionf.s.ffdeoblig.dra^.hxc 
yctb , cumvoluero^nomtcm : proprcrea , quod his vcrbis,^ „ 
'volam autvcluero, cxprefse conditio in meam voluntatem 
confcrtur: vcrbis, cum voluero, tacite duntaxat. Itaquc iila 
promifllonon valet: haecautcm valet. Expreftanamqueno- 
centjtacitafivenonexpreflTa non noccnr. /. exprejfa,ig^. ff.de 
reg.jur, l. nonnuf^uam^ i-ff*^^ fondit/enib.dr dem^njlrat. Bor^ 
fhoUtd.cap.i.num^e. 

Planeillisdcfinitionisvcrbis,rf/;Vir/«if rr/y^/T^^/y^/.f , non 
(blumnammorumfblutioj ledomnis libcratioq.uoquomo- 
dofa£la, &qua!libetpraeftatio, fiveindardo, fivcinfacicndo . . 

poCitAfContinctui. l.Jdiutionis.j^. ff.de felut/ontb. IJtberatiO' , 
nu,^7.(^ l.fetuttonu tyd, ff.de verb^ ftgmficat. Rci (iquidcm 
vcrbum ut gcncralccfl; itagcncralircr latequc accipiendum ' , 
C^. l.rei appeliatto.j.ff d.t, Accurf c; Hei^tm ijic^Kum ^.\'e- 
■fenb.num.^-N$tjiu6 num,^2 xir ^l.Doheii.ltb.iL^Comment.de " ; 
jur. civ. cap , i. pa^. 4. nuw . ^o^ 

Tandcmdcfinitioniaddira liint hxc vcrba : fic.vndum 
mo/ir£civitat£fjura, Q:\xiknc vcrb.\ non otiofa, iur minus 20 
ncccflTariavidcntur. utEOiv.TuiM(i:(i. !cantnr, (7/^^^*ff^/7/<r,(:i}- • * • • 
• #^<»//^/^/rir^.ip,kctiiocpuaus imporcanc ^ (bluuoncm rci, ^ 

• ■ quae »• * 
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/ Trincip, Tit, Infimt. 

q «in oblig^tione verfaturj non valere : niii fiac recuadiini 
m 3 d um 5c na mram adionis, 4 juce d vilieo oomi ne i n t rodu* 
£ix»{ive nifi eo fiit modo,quo jura dviiiapraBcipiunt.^/f/^/i^/Vf. 

. ti i» C$mment4ir. de obiigat. cap. \ , Uncic emptor quidem vcn- 
ditoremadremvenditamtradcndamhabetobftridum , ha- 
betqueeonomine adionem cmpti : veruntamen tta, ntUe 
prius prctium folvat vcnditori. l.JtfliattusAf.%.ofim' di 
4ri^#0«/^«^i»^/.itcmri,fundovela:dibus vendicis, emptoret* 
jam ruta cc fa p ctat, agit contra j us ci viie: qu i a fccundum hu- 
jus|uris prxG:riptum,venditoremptoria4tuta cxfatradciKia 
noneftob(lcidus;ni(inominatim decoconveneiit. L invett* 
dettd»^66*§^ ttU.ff de centrdh. empt. Atque ita omnis obliga» 
tiOpOmnisque a^io cenum modum i juredviii habet dcfini- 
cum, ccrtosque limites conQitutos , ultra quos reus adoci 
noneftobligatus, «r/^^ir/^ tdtims idexpUndt yigeliteed. l^co* 

zi Quomodointerccrera quoque comprehenditur: alind pro 
alio, itemalio ioco,a]iove tcmpore , qu^m quo convcntum 
eft.invitocrcditori folvinonpoflc,/.i. §.i-jfdereb,credit^lji 
filutttrus .sp^ff. defilutiomh. ^ drg. tot. tit.fAe eo, qitodcerto 

zi /^#i/<cW4^«r/.itempafticularcmfoiutioncm, ciim camulra 
incommodaliabcat, nonclTcadmittendam. ipUnhj, Lhis 
coffequenter. i8.J. Celfi/s.^.fffamiL ercifc* Lttttor. 41. §.t.jf*de 
HfHrJluhanm.\\,§^offerri.%. ff.de itU.empt.Lfi ferviif »51 >i9t 

■ fin.prtnc.ff^ de dditic. tai^, effitfitts demonflrabimtts infr' dd 

1 4 frincip ttt.proximi^ nitm.ui^cumfiqq, Quin & hocindcma- 
nifcAum cvadit : hanc dcfinitioncm folummodo de obliga- 
tione civili (quam vulgo Intcrpretcs naturakm & dvilemfi- 

. mul,fcumixtam,rc^iustamencivilemtantiim,utpote, quae 
nunquaro dcdituitur naturali» nuncupant. Mynfing. hic nu. /• , 
cum fiqq- Schneidevviie, num, 15. Heigius.num, 6# cum fiqq, 
Schtlbock. dr yKolfim^ttMfl,^, DonelLdMb.x t .Commentar.cap, 
M.fdg. i, GifbdifM CmmtmfdrJediv^iub^ttrah.^€. &adL 
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prvL t^,jf, deokUg. d^dSinu.^^-Schegk. indeliydtiitr.d.DiJp. 
is*ths') non veroacnatarali tantumcfleaccipicndam, mtde* 

eentVacon.kVacuna. lib,\,d€clarat.z\, num. 1 8. Duaren-de 
phligdt.fir a£i. c. 1 . Baro hic^d* d' Ub^ i ^de divid. & individ. ob- 
Ug.c.4 Cujac tra^.9 ad Africanii» l^frMer d/rdtre, ff.de 
Qtudiil. indeb. Bdrladorius iib, 2. rer, tfuetid^e.y. num. rn, f^osj^ 
eitdns Hilltger. in DeneUo enmcledt. d. Ub .11. c. u ad Ut, £. No- 25 
tum enim cil , obiigationem aliam efle civilcni (i ve veram & . 
propriamialiamnaruralcm&impropriam. $.1./^/, utrum cu 
'vilis,anndtnraUsJitobUgatio.infr»defidejtifforib,L Grdtjt^f^»^^ 
ei^posilttemconteftatdm^L fidejujfor. i6. §.fidetuJjor dccipt. dr 
§*Jeij.ff.eed.tit .li.ff de novat^^ delegat d.l.fervi. \4..ffde obU- 
gdt.^dSi.l.quibus ^o.^jiominus.f.deeeniiit^fjjfrdemonjirat, ^ 
^Wefenbec.inf drdtiuf.de obUg.f^ ad.num s- ^^f- Matth. 
JBfir^beitMcnum. 7. D. BocerMMaft.dilp,2.th,i^. edtt.i, Arn- 
, Wiius Exercitat. lujlin, c <»• thef^» Vdcius in Epitom.fMr'D jp,ti.^ 
//r.^.Civilisobligationosnccefritate folvcndi adftringit : na- 
turalis vero foio xquitatisnaturalis vinculo,ex qaonon adio, 
id eft, foivcndi ncceflStas orir ur, f iftinctur./ Stichnm aut Pam- 
phUum. py naturdUt. ^ff,de folutienih. l^jnris gentium 7. 
:J§^fed cum nulla. ff. de fnU. L fidfipdterfamilias. 9 . *//. ^ L 
Jeq.ff, adSC.Maced, Exempfigntia: frater ^ fratrc,ciim in ciuf 27' 
dem pa^is cflct^poteftateY pecuniam mutuam accipiens , na- 
turalitertantumobligatur.^^/.^if/^ri/^^/r^'. ^%.ff decondiHi. 
indebit.ibi^Hortenfifis ^Merceriw& Pdcius. Sicfilius patri, & 
contri patcr filio» d. Lfrdter, s^^-^.i.&z, ihif^ Gothofred.jf d. 
///.ficfervusdomioo,&contradominusfcrvO' d §. 1 infr.de 
fidejt0orib. L ndtnr^Uter. i^^ff, decendi&andekit, fic dentque 
pupillus, (ine tutorisau^oritatcproiiiittens,naturaIitcrrah- 
tumobligari dicitur. d. L i. $. xff.denovat. &deiegat. l^fipn- 
" piMuS' tt.ff.adUg. Falctd, LfiejtispupHli, 64. inpfine^ff,ddSe- 
'\ ndtufconf7rebeU,&fimiUbusaddn(iitfnpraadprinciptitide 
^ \dn&ertt,tnter,mitm*^Pm9i&dderevideldttJpm}diffntdn- 
.-y^.*^ - M tem ^ 



' Digitized by Google 



10 Trmcip, T*it. Injiitut. 

tem Ga/parumicbtfordegherum ithr^y trdHdt, %, qndf^ i z^C" 
pquenttb. 

i8 Quodautcmmodoindicatumeft, cxnaturaliobligatic* 
nenonorinadioncm:cinonobftat l.naturaUs. i c.*f. dcth- 
Ugat. cr & d. l.jidefujjur. \6.§ naturales.ff. de fidcjteffonk 
cxquibuscvidenterlic^iicr, nonloluniobligationcnicivilcm, 
(cd&naturalcmadadioncmproduccndam cflc ctlicaccm » 
Nam ad has lcgcs rc^^iirimc > mco judicio, rcfpondctur :cx 
Jiaturali obligationc acl^ioncm quidcm intcrdum nalci, ncn 
tamcn pcr fc, fed proptcr viro cxtrinfecam , quamobligatio 
naturaJis exau^oritatc juriscivilisaccipir. Ferbi gratta: pu- 
pillus licctnaturaliter tantum ex contradu, fiiic tutoris au do- 
ritatccclcbrato, obligetur, ut paulh antc ojlenfum : cx hact.2- 
mcn obligatione quantumvis niturali advcrfiis pupillum, (i 
locupletior fa£tus fucrit, utilis adliocompctit; c6qu6d(pc- 
cialiDiviPiirefcriptofircautumj hancobrgationcm,ntcun-. 
quenullofynailagmatefuffaltam,adadioncmtamcnproficc- 
rC dcbcre. /. attpr^ter.j. §.puptllu4*ff. denegoc.geji. l.fed mthi 
vtdetur tnprinc.ff.sommodati. L r. injineprinctpit. CT l.pt^ 
ptUuA s tn prtnc.ffl de au^ortt, (jr confenf tutor^ Ferum ea de 
revaric djjentteates videantur l- aconim a Vacuna d. Itb. i . de^ ■ 
cLirat, z\.numt\7.Hotoman.ltbr. i.ohjhvat. cap,z*D.Bocer^ 
in Comrr,entar,adl.contraCli4i^ i^.ff.dereg.jur. c i. n.s. edit.i^ * / 
fagin. 2}- Anton, MatthAta hicin fuis not. oLemanntis ad lihr^ 
Difputationum Giphami. Dijput. 2 4. num.\6, Borchoit^ d.tra^, 
deohUqat.cr ^ciionib.cap. \. num. lO, Forjler, junior intra^f^ 
depatt cap.%.pag. 1 05. (umjeii^c^ titUtger» mDgneiioeuueleat^ 
Itb- ii-cap.: ^adltt. E, 
29 Erfi vci6obligationaturalisa£lioncmnonproducit: il- 
lam tamen alics cffcdus ha bere ci viles , in aperto cft. Etcnim 
foluti repctitioncm mapcdit. d. L naturaliter. i ft facnA- i 9. 
princip. LJ/ nonfortem,26- §. Itbertus. 1 1 . I julianuu 6Q- tn pr^ 

Lfjiiutid dmmm» ^j^^ff de €ondt&> mdek /• uAturalts* laffl 
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Ohl$gationib$4i. // . 

cofkhpenfatuHietii admitcit. /. eiUm^Mwl, 4,§,dec$mpenfiiU' 
my^{i^ixpofiimmdd§UMUiiifidiLi^»Mm*^*wfr»iedifi§' 
iiibaA con&icnciidura ptoddtZi. §,detiiifmsiHem,jfdecem; 
fiiiiHfeeM». novationem lecipit. d. /. hjf^ de /tevdiiemik, fide- ' 

fiifuUtm' 6* ettm l.feq- ^Ufid^i^ee^ /^* §,fideJttffor' ^ . f.eod^ 
hec non ejus nomine pignora peiievetare jubencur* / quifi' 
titm. [ ^^infin^ff. de f ignerih, irhyfeih, kdehiter^j$.immi»c» > 
verfremkttei ergo.Jf ddfeit4tufi.Trebe&' Etdeifiii^futjdim 
Uiii^Jufifid^euieriDtLim i, exhec jiore-s-jf* de jufin i0i ii rt ~ ; 
l>etieU*dMh.it. Cemmemttur.dejiir,civ,cdf» ^'P^S- M*jvir. f o. 
Pdcie»im^item,fur. Dijfut. 12. thefi. Schmeidevvimmhicfih ' 
C4f. deMg4tiememdimrdlitdmimiit*iMimer, jy« &fi^f&Ne' 
mkm Cevurruv' im c, qudmvis^fdrt* t.rr/nfl^ 4. ttm^ 

mer. f . de fd^, im Z>. Becer, d. cUfi.%^D^mtdt^ u thefii^>^ 
idiiient^i, / 

Porro fuperIoriJiiftinian6flB defioitioni ica explicatas quse- 
damargumcncaadvecfiuEividentuL Etprim6qnidemcontfa 
j^m cale 4fFerri Iblet : Definirio , quae lei defimcae rnbllanU- 

cdmtii^niif»i^lumtmkdit^^ Atquiift^^'^: 
tecmi^dopblligatloni^ Er^'; 
go vil^jjj^iA^inde proba : quia Impecator hic dicitt^i^ 
obl%aijonm m quo adftringimur. Jam ve> 

i6ju»yquip4i^^lgimur, m>o videtoreileoi3igatio»(e^ ^ 
tiiks a&o jn(itjt,4ejiiin obUgatio fit jus,'pioptarquod adftringt-' : 

llanriam poni £ciootiaeri,abund^patetcx/r44f#^4M&/««i» > 
frinc'ff»deebligat,(^dS> Qiiodanteiiiaffiimatttr»adionem 
cflejus>quoadftringimur»iiKidapettifi^fimieft< NamaAio^^; 
^definitorjus.noiiquoadikingimur, ied quo perieqolBUir & • 
Ketinuisiniodicio>qaod vittute obligarioois nobis dcbetor, 

B. 1 mnite 
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t2 ^imif. Tit. Infiitut. 

inttio tiit, infr, deacJtofith.Ncqiic dcbitor rccle adrtridus dici- 
tur adlionc, qua creditor injudiciodcbitumpcrfcquiturjrcd 
obligationc, quae vinculum, rub(lanri.imobligarionisconti- 
ncns, difcfte appcllatur. U^.Jt fidcju£or,^9,^, de condUi. 
dehit. 

•33 Sccundo contra obligarionis dcfinitionem hocob:jci- 
turargumentum: Dcfinitio, quas no'i potellconvcrticnm fuo- 
dcfinito, cftmala, ^Scrcprobanda. Li.^^dolMm.z.ff.dedol nui. . 
Ntcol. Evcrhard. a Midclburt^jn locts argumentor. legaltb. loco- 
a defintt.num.i. Scd illa dcfinitio non potcft converti cum (uo 
dcfinito. Siquidem ex ea obligat ionc , cui po tcft opponi cxcc- 
ptio, quis nonadftringiturnccciritatc ad iblvcndum.<ir^ /. nt- 

\ 4 hiltnteresl.iix, (jf l,non vtdetar cepijje. i ^ JfM reg,jur. Dicen' 
dum:rcmdcfiniridebcrc,prout eft in fubftantia, non fccun- 
dum varietatem accidcntium, ut docet Bartol.tn /; i .inprinct 
num.S.ff.de acqutr. vel amitt. pojpjf. Atqui vero obligatio, 
cui exceptio opponi potcft, in fu bftantia ciiicax eft , & necclfi- 
tatemrolvendiantcoppofitamexccptioncmhabct,^fr/>r/»f. 
tttjufr. deexceptiontb. Deciusin d. Lnonvidetur, f. dereg» 
jur nnm..f. CT s- ubiplures allegat- Etlicet hacc folvcndi ne« 
ccintas poitea cxceptionc impcdiatur: hoc tamen duntaxac 
fit pjraccidcns,qaod rcfpedu dcfinitionis in confidctationc 
nonhibcmus; fedfolamccifublUnciam, «/^/^«m, inipici- 
mus. 

35 Tcnium ,quo hxc impugnatur definitio , argumentum' 
tale cft : O iinis bona definitio non egreditnr fuum definitum, 
arg.d.L I A.dolum.i. jf.de doUmaL Atdefinitvo ifthjEc cgredi- 
turfuumdefinitum,dumefjam aiiirei, quam dcfinitx con- 
•gruit. Idquchac oftenditur ratione : quia pofT ftbr rei alie- 
na:, fia vcrodominorei vindicationeconvcniatur, remiftam 
folvcrc, & rcftirucrc neccflltatc juris adftringitur./.^*/ 
tu€re.6%,ff.dereivindtcat. ciimtamenisobligatus nullomo- 
do dicacur.^u/^. dea^imih. Scd brevitcr rcijpoadcndum : 

akiicK 
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De Ohligationibuf. ij 

adioncm quoquein remquandam praG ppcncrc obligatio- 
ncm,^rr §,/Um fi injudicio s infr (^cfxctf-tionib, Ncc oblii^it 
d.§j,wfr.de ac/icnth. Qiiia hoclaltcn innucrc vidctur: cuir, 
qui convcniturrealia6tionc,principaiitcr &per (c nullo jure 
elfc obligatum; intcrim tamcn illc tcxtus non ncgat,quia 
proptcrjlhjdaccidcns,qu6d)p(crcm dctinct, obligatus cca^ 
featur; d. §. item fitn judtcio. infr. de exceptionibm. 

Quartum argumcntum cft cjufmodi : In dcfinitionc | 
nullum vcrbum dcbct cfTe fupcrfluum : (cd unumquodquc 
fuqm habcrc myftcrium./^/ poH AriJlofeUtb. 6. Topicor^c. ijra^ 
duntgloffad' Dd*in princip. fuper verb. quam jt46-infr.de 4^ fo^ 
ntb, In hac nutcm biigationis dcfinitionequacdam vcrba funt 
ruperflua.. Primo enirn fupcrfluum cft vcrbum \\\}id,necej[ftU' 
te: ctimrubrvqucns vcrbum", adfiringtmur , per fc neccftlra- 
t^mx^zvci WW^oitttt^rg.c uU. ext.de excepttomb, Deindc ab- 
undant3c ilb v^ibHyf crtndum nofiractvitatis jura, Q^iii co 
ipfo,qu6dob!ig3tiojuris vincultimd citurj^c^t^- k^o^^jf^vS. pec 
CxccUcntiam ju^ Romanumdelignatur. §. fed jti6 quidem ci- 
vtle,2'fupr. defur. nar.gent. CT ctv. Huic argumcnt itioni re- 
fpondbri porerit, negando, rupcrfluum cfle, aut abdirdum,- 
qu6dcum verbo</i:^r/;/!;<7, ctjamverbum nfcefptas conjun- 

, gatur: utnonfolum cxMarco Tullio,pi!rioris icrmonisma- 
giftro& parena* liqurt. lib x.de natura Deor pag, mihis,v:^ ui 
haecvcrbarcribit: Tu autcmnolo exifltmes.me a-yutorem r -c 
venijfe^frd auditorem , quidcmxquum ^libero judtcio, it.-.il 
ejufinodi a.^^fincfum n ecejjitate, ut tnihiy velim^ noltm,fit cc a 
quitdam tuenda (ententta ; vcriim cf) uii dilucide conhiina- 
X\xiixpr£dt6lal.tn vendentisM. C.decontrah,empt.\\h\ augu- 
ftifllmilmpp. Dtoclctianus 5c M iximianu^ rcfcri)..lcruut : in 

. vendentis vel ementis voluntatem coHata condtttone comp^' 
randi, aj.^ia non adfirinnit nect jfit.tte contrahentes , ohli^atio 
nulla eH. Ad alterAni hu)us obicdionis parrcm rcfpondccut : 
ch^oacm iUam/«rrAf, in hac dciiaitionc non in ca iigniflcario- 

.i^^^V *- • B 3 * ncacci- 



§. Omnium autem /. Infittut. 

neaccpty Qtjusaliqaoddvile, vdgcntiam %nificec: (cdut 
oftenda^ viacalainiftttd/«rnireile, ideft»iaco^fiIe» 5ciBin- 
tdleduconfifteiis. QuaBeniiaiarisGiat» incotpocalia dicaOi* 
tur.^. \'fiifr. iif^4$rp9rM. &me$rf* PUtrdargumentM^ qu€ 
ccmr4€49demc(fUgMthnk difimtUuem cemmfHMt DoBemm 
smrhdtffinere^^Jwt^iiimt Nnimkicnmm.^^ 

Omnlum autcm. l 

Omnium autem obligationum fimma di-- 
^ifioinduogemradidmttnir. Namtpieautci^vi' 
lesfitntjautprAtoriA. Civiles fiint, quA aut legi- 
btii confiituta » aut certo jure civiU comfrobata 
fimt. PrAtortA fiint y quas pr/ttor ex fitajurif^ 
dtdione con/litt0t, qua etjam i^onorarta vo- 
jcar^ tir. ' 

S U U U A l i A. 

' I. Obligattonescivileshicprcconisopponuntar. 

Z. Civiles quac,&quotupIices. 
|. Practoriacobligationesquac- 

ObUgaciones.confticunonihusDuciim, Principum,Marchio- 

nutn, &c. introdudlac, an prxcoribusannumerandac. ^ 
Racio divirionis obli^acionum in civiles &c prxcoriai. 
6. EjufdemdivifioiiisvisAcdle^s* . 

POftikfinitioDemoiiligationis.dnflBeias <fivifionesad* 
ferantuc. PHmadcprincipalis* icauia efficieotcfemo- 
tiorepctica» hxceft: quod quaedam obl gationes fanc 
civiles: quxdam pcaptocis. Obligationes dviles hic fltidius 
aliquanco, qu4mrupi4, rumuQCur, FcaBtociisenim> qus ^is 

. comprc- 
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compteiienduntur fub civilibus, oppcnuntur : ut re&edocent 
h0cUc0BprchaU, &Ciph4»/m.Smt auccm civilcs obligatio- 
ncs. qua:autIcgibus,idefl^qBinque jQriscivilispartibus, Icge 
vid^Kcetyplebi^to» fenatusconfiiltcpciiicipuinconditutio. 
ntbuStptudentumrerponfis funtcon(litutx : aut cerco jurc ci- 
?i i comprobat«,/#ri^«wr$. noflrum. ObUgatio igitur civiHs 
duplf X tOt, Alia namque d iciru r legiti ma ,fi ve m ere civilis , ut- 
pote ab ipfo juce dvili invcr.ta & conititttta. Cuj^generis 
funt obligationes ex legc X 1 1. rabular, dc paupetie quadrup^* 
dum. /././» frinc.ff. fi qnadyup pattfer fee. dicatur» arboc^ 
^[^n\mQ9tiauim4.uff.arh6r./urtim cafir. furri nec manifefti. 
§mfMnt autem^^^utfr.denoxalth.a^liDmbx^k lcgc Ac]uilia,/>?//ij^ 
tit. ir,fr. de ieg^^^fuiL ex ft i p ul a tionc , ^ua infr. titM^verhw, 
obligatiMih^ cx chirographo , de qna infr. tit, de Utera>\ 
Mgationih. ex legitimapaftione. l'legitima.(f,ff.de fa£i,6L 
fimi les. Aiia obligatiocivilis eft iurisgentium,si>ure dvili noi» * 
quidcminveiita,fcdtamcncompiobata 6c cdnfirmata. Hu- 
iufquegenerisfuhtobligationes^asex conventionibus five 
coQtcadUbn jurisgentium>ut emption-evenditione,iocatio- 
ne-condudlionc, mutuo, depofito, rocictatc, mandato, &Cr 
defccndunt. Lex hocjitre. s.ff.dejuft.dr jur.§*fid jtuqmidtno 

* ciifile. 2. verfdr ex hicjnre gentiumfifr, dejur^ nictmr.gent^ir 
ciV' Cactcrum cx confirmationc iftlnonoritur nova aliqua 
obligatio: fedfcmpcrniiiiiominijs una eadcmquc obligatia 
manet^^Ar.upicaeftiempcr ejusfubftantia. Contra^us autem 
ip(bs jurisgeiilium , nemo dixerit jurc civili confirmarijfcd re^ 
cipi tant&m^ autadmitti nmplicitec«^ldeoque nec )uris ci v<ii9 
cflcdicuniiir. llynfinger hic num.\ inverh6.^omfrobata*}^- 
queverbnuiitui utilitatis cft hxcobieivatio. Nam fihascon- 
ventioncf jGtedvilicofifirmacidicetentnr: iutiscivilis omni- 
nphabcrenrur. Itaque ab iis srccretur dcpottatus./.yiir«/^M. 

' dnm^ir-infin fldtfeents, fcd Jncr judicatur, fi tantum jdlis 
^fntiumcficdicnntur* Lfirrianddtvmuhh*^'^*^* CMjm.f^ffi 

Mtmdttt^&wtathicBdidMinm ft»- 
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/ 6 Trincip. Jit. Infiituf. 

I Prxtorixobligationesfunt, quas przror cx fua juritcii' 
.^ionc, hoc eft, ex edi<fto conftituit : ^wx ctjam honorariae 
vocantur, hoc §. noprt, infi». cx co, quod totum j us prxtori- 
um alias dicitur honorarium. J./^r^f/tfrjrw./.yi^r. de jur. na* 
turgent, (jr civ- Lfi ttbidecem. ij. §. defignore.2. ff. de pd6f» 
^^rrJ^//.Av»iif«f At^uchujusgcnerisobligationcsin jure, 
cxdelidoquidcmfuntinnumcrabilcs ; ut ex cdido , nautse* 
caupones , ftabularii , &c. ut ex furco manifefto,i»///<; //>. /»- 
fr. de perpet, f^tempor, d£f. ut cx tapina. init. tituL infi, de 
vi bonor. raptor^ ibi , prxtor introdttxit , d^c. ut omncs illjc, 
qusadioncminfadumpariunt-/- Ar,riir/. 42./« fin- ff.deobli' 
gaf -^i^affionib.cxcontrA^avcrb Cunt perpaucxj ut cx con- 
Iti t uto. J. in perjonam . S. ir/fr. de aSftonib. l. i»dr tot. tit. ff. de 
conftit. pecun . ut de peculio. § aifiones autem -xo. infr, de aEiiO" • . 
ntb. utcx pignorcli vc hypothcca V /. fitthtdecem. 17. §. de pi^ 

^ gnore.ff.depa&. §. ttemServtana- 7. infr de a^iontb. & fi qu« 
fantfimilcs. Hilceaddunt Intcrpretes obligationes introdu- 
dasconftitutionibusDucum,Piincipum, Marchionum, & 
QomxiuTVi. Bartol.(jrJa{on.tnLJlipuLatioHtim.§iinprtn€.ff»de . • 
'verb.obhgat- Cagnol.inrubr. C- qmiadmittiad bonor^ pojfejf 
pofjltnt. rium.t\4 cumfeejcj.(!rSchneid€Vviittis hk nt/m.f. At 
minusrcde. SiquidemDuccs, &catcrimod6Hominati,di- 
gnitarem prsetoria majorem .eamqucipfamad hcredcstranf- 

• mifiibilcm&perpctuamhabcnr.-atqueadcocontrajusipfuin 
civilc, procommodofubditorumfuorum, fxpcconftiruunC^ 
ut bene animadvertit Wejenbecius in notis ad Schneidevui'-' * 
nnrn hk d. nmm. f. d^inparatit. ff.de legib. num.i. Heigitis hie 
nnm. 2',. cumjeifq, oJiendimusin§. jedijla. s, infr- de a^io» 

^ nious.num.xs. &Jeq. 

Ratio porro iiujus di vifionis obligationum , in civiles 6c 
prztorias,ha:caflrignaripotcrit:quia plcraqucinjurc, vclipfo 
jurccivili, velapra:torcintrodu6ta funt. Undc & ipfum jus 
Romanumin hscduogcneradiducitur » civiie ptoprie fic di- 
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De ObligationihM. 

'l^um , 5cprKtorium././«f ^r^r^w. j.jf.deyuflit.&jur. Hinc 6c 
tutcla alia civilis cft, aiia prxtoria i duilore Idlpiatto frag- 
tnent, Inflitut. titul. 1 1 . inprincip. Sic ruocdfio alia cft civilis» 
prstoria alia , qux bonorum pofTdllodicitur, ilei^uafupr. de 
^onor^foffefftonih' Sictcdamcntumaliudcivileefl, aliudprx- 
torium.^* i.fupr. detefiament, ordinand. Sic dcnique a£lio 
^liacftcivilis, alia prztoxia*/. a£iionum.2s. §. ult^ff. deobU- 
gat. (jr a^fiontb* Vis autcm & ciFcdus iftius drvifionis hiccft : 
quod civilcs obligatiSfics omncs funt pcrpctux , id cft , du- ^ 
rant^o.annis. iftcut. }. ^ Lomnes. 4.. C deprafcript, $Q. vel 40, 
jtftnor. prxtorix vcro plcrunque runtannalcS jprxfettimpoc- 
nalcs : quoniam 5c ipfius praetoris jurifdidlio erat annua , ut 
tiiits docebitur ad princip. iitul, infr^ deperpet. &temporal^bt 
.M^ionih, 

§.Sequens.2. 

Sequens divijio in quatuor [pecies dividi- 
tur, Aut enim ex contraHu funt , aut quafi ex 
contraduy aut exmaleficio , autquafiexmaleji^ 
cio, Pritu efly ut de iify quA ex contraHu /unt, 
dtJpiciamHf. Harum aque quatuor Junt Jpecies. 
aAut enim re contrahuntur, aut verhis , aut li^ 
teris , au: cqnfinju : de quthtif Jtngulis dijpi" 
ciamtif. 

SUUMAKIA, 

1. Obligationes aur ex contraihi func^uc quafi ex contrtdku,icc 

2. Quali contra<Slu$ undc nafcantur. 

). ConuadVus dclitiUs iiint antiquiores 5c frequenciores. 
4* Concradlus undc , 6c quotupUx ejus fignificacio. 
|. Contradlus dcHnicur. 

C Nullus 
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NaHusconcr&dluscOnveitdonedeftiaiitiic. 
7. lInus&icleiii(e«iinicoiimherenequic. 
t. rft(flumleg^diBuiB^t«nii$obligtcioneni& lAionem pfocb* 
cat. 

Pa<5himnuciani nonparitobligaqpaem civiietui iiccc moribus 
aUud fic recepcum. 
10. Obligffiapecpecttttscomesconntdius. 
.«* Ucram illi concii^s » qui non <x tttio(]uc» (ed aheta tantttni 
ktete obligacionem pjroducunt» veti &propm finc concra^ 

iAu tuum, deponcum & flipuiaticMmapcoprios eile contMdUiq» 

firmis r^tionibus oftcndirur. 
ij. Communis loquendiufus verbis propriet^tem tradit. 
14. Inreile(5lusl. Labeo. li?. &1. crcdkores. 10 flTdevcrb.fig. 
sj4|iOuncra<5iu&aiii cerci fe» nominaci » aiii incerci iive innomi' 

Btf. Pfortlimcnegocia>(|uamnegDcsDM|voeaB^^ 

>Prccipu»intec contnitus. nominatos & innominacos difeeifr^ 

i^- Concra^us quidambora f\dci, quidam flri^fUjuris. 

Jy. In omnibuscontradibuscxigiturbonafides. 

ao. Contra(t>usaliireconualiuoaic»(]uidamverbis. (juidamliceri^ 
nQnnuUiconrcnfu. 

Ai. Scnai5li.$.i.6ci.-4ifEdeo&Itgae;£eaa.&lmiilt^ 

u, InceiledhisLnonfiguri.)8.i(;deobligfK.&ad^^ 

2|/ SbiiefmalB. i.tt eodtit 

•Q^mMii^elimobligtcioliceraruminuruiueric 
I^oio^tfttw* quale mmptts ia hiiceinftituclooum libris iignifr^ 
cer. 

z6. Divifio , totum divifum non exhauricni > vitiofiu 

27. MixcvimrubfimpUcibuscoraprehenditur. 

18. Obiigatio tjuandoqucpro concracla accipicur- 

ap. An&quacenuscontKi^s&oblig&tiodil&iranc;. 

fo. Di«eruhabenchnomina»diveKfimh«beffl:fobft«ncianft. 

|i. Obiigario«ftiurisiContraifkusfadr. 

Confiderado f. confilio. 7.$.ttlt.tfl decioat (itfioib*^» 
H. Lttcsnec m miimin m nn; 



< 
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}4. Obligatio i-iterauai pro conventione ponituf . 

5;. In dubio a verborum pioprietaic non recedendum. 

j5. Jura juribusconcordanda .unaquelexexaliacxplicanda. 

J7. Intcrpretatio t]ualis in dubio facicnda. 

j8. fixpofitio 1. omncm. zo. ft; dc judiciis. 

%9. Contracaus cll necclTarium anteccdeiis ipfius cbligirioms. 

40. Confct^uenscjui vuit .ncccirario vult etiam antetcdcns. 

41. Sententia I. an inutilis . 8. § accc^ tum. &. dc acccptiiat. 
4Z. Copulacir iater divcrfa poni folet. 

4J. Quae divcrfos habenc tradatus, divcrfam etiam fublhntiam h«- 
benc. 

44. Dcfimtione quat differunt , diiferunt quoque fubftantii. 
4y. An& quatenusad^iocxcontradlu nafcatur. 

46. Propria & pecuiiaris di<Stionis ex natura. 

47. Di<lliorvfecundumfubje«5lamniatcriamincfIiigend4. 

48. ContraCluumfubrtantialiaquaedicantur. 

49. Subftantia cmptionis , focietatis , ftipulationis qu«. 

fo. In contrahendis ncgociis mens potiiis, quam verba, fpe^an- 
da. 

51* Vcrbaobfcura&ambiguaconcraqucmintcrprctanda. 

yi. Indubiomosregionisinfpiciendus. 

n. Qiwe perfonar contra<fium inirc nequeant, 

J4- Naturaliacontracituumquac. 

jy. Solenniacontradluamqux. 

jd. Accidentaliacontradlusquac 

S7' Dolusundedcrivetur. 

58. Dolusingcneredcfinitur. 

J*?. Furtum & rapina finc dolo non c otnmitticuf . 

^o, Dolusbonusquis. 

^i- AthanafiusbonodoIocmanibusJuIianiApoftat«cvafic 
61. Bonidoliexempla. 

^j. Appellationcdolifimplicidolusmalusintelligitur» 

Itmalidefinicio ifccundumLabeoncra. 
6y Dolus re ip^a contingens fi ve ncgocialis , qui$. 
66 Culpardut^dxconfidcritcioigencralis3c Ipccialis. 
<57« C jlpa in fpccic confideriita iclcribitur. 
6%. Gulpaplcrunqucnii\ilaliud,quamncgligcntiacenlctur. 

C t 6^. Va- 
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Varist cu^pxfpccies , recunduraDocfiorcs. 

70. Tresgradusculpac:fcilicetcuipa Uw.leviS & leviflima; 

71. Ccfca juris defiaidone gradu&cuiptrura compreheudi Re^ue> 



7». LMiculpaaauL 

7|. L«ca.calfMaoUKOinpararur^ 

74. Xnttriatmciilpim&doiiiaidilKiceiitiai- 

7f. Lcvisculpaquid. 
y6. Leviflima culpaquid. 

77. Furrumdomeilicumcafibusfoftuiusannumentur: 

78. Carusforcuicusquid. 

79' Incendium num cafibus fortuitis , an culpae accenfendum;. 

VcfusincelleAiisii)i$^4.iCdeotficpr2fiBA.vigiU 
8z. Sententia L fi vendita.iic£iifrpmic: dt coflunod. reivtndt. 

Q^idin^vis«ontadimaiitpsiBflkidu0i.. 



% £ c UN D A divifi<M>bligationum,$ 
^ pinquioiefiiiiiptatlupccfi:: Obligatioiicsaatexcontiar- 
^fiint: aut quafi cx-contradu: autcx maleficio: vst 
quafiex malcficio. Qnx divino ctiamindicatiirMii; 1. mfrsM» 
cip.jf.de0bUgit, fi^dUi. bis vcrbis : 0hUgMU$$$esdmfextmUr4i» 
&U'mMfimnfitr::4mtt^ex maUficio: autf^prio ffmodmmtfmre, ex 
vmrim cmmfirum figuris. Qupd ait CajusJC ex vdriu caufk^ 
rirM^y^awm^idadobligationcs, qus funt quafi cxcontradhi^. 
& quafi cziiialieficio^ rciferendum cft. H« quippc cx variis cau- 
fiiaini^uiafiofnanant Idqucipfa iegum fericsofiieadit. In 

. pciiiia;cnim legc , itemque in l- 2* agitur de obligationibii^ 
q^arfuntexcontra^ In7.<f« dcobiigationibus»qustfiintex 
malcficio. In /. /. deobligationi bus ,.qux fUDt quafi cxcocitll»:' 
duyd&quafi^xnoaleficia Et itafimtimmthic Schneidewmmi-^ 
mum$i uMynfinger» numi%*WefiHbec,num^. Theedor^ Mnrei» ; 
lius pag. Berchelnmmmn n^&idem Bercholt, in Cemmtem-' 
tar. de chligmt, &a^. capii.mmm^i Q^6d vcr«annc^tidtiti^^ 
Cajus//f d. L I .iiasc vt^^fregrit^fi^mjmre: innuerc vide» 

tut». o bJi g ati o iic s^riminM «iqifiqttodj^PW 

11..: - tiaaiii 
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tra^ir fcu mileficio quidcm fcparatum cft ; cum eotamcn fi"- 
njilitudincm quandam & affinirarem haber. Hotoman. hic 
eniMctAt.it Nam licct quafi contra£tus noncxconvcnficnc ^ 
9c confcnfu apcrto nafcantur : cx ncgociistamen, inquibus 
quodammodo intcrvenirconvcntio , adcoquc confcnlu taci- 
ro& prxrumprooriuntur. Fuhejtisinprtnci^. tit-infr. deohli- 
gattffnib' cjuafi ex contra^. ntim <^,.Ga Jd. adi nt JUui. iz. n. f,- 
ff. de verb ftgtitf Hilliger.in Donello enucleatjib, i ^.cap .14. Itt.b. 
Aitautcm hicjuftinianus : fe prius de contradibus &qua(j,. 
utinfratit.proximOy ufque ad finem hujtisltbri:, pcftcriusdc 
dcli^iSj&qiiafi,*///^. 4 ttt^\.f^ ^. jeqcj.^dmwmz^t. Ra- j 
tio hujus ordiniscft : tum quia contra^us dcii^is aniiquiorcs 
vtdentur : tumquia conrradus funt & frcquentiorcs & magis 
v\zzt^zi\\4ocente hic Gifhanio: rum quiaobligationcs ex con- 
rradtii propius* contingunrdominiircrumacquiOtionem, 6c 
carundcm commutationcm , qu4m obj gationes cx dcli^o 
onx^Wefinbec. hicMum.4. Porro tcf tia obligatlonum divi- 
^io , fi ve potius (ccundar iftius di viHonis fubdi vifio , ^ caufa in- 
ftrumcntali dcfumpt2, infinehujus§ proponittirilla : Obliga- 
tiones,qi32Erexconrradufunr, autrc conttahuntur, auc vcr- 
bis, autlitcris, autconfenfu. De quadtvtfioneinfralatius. 

Caetcrum urca, quas defingulis^onrra£l:busfubtitulis ^ 
iequennbuscxponuntur,cognolcantur planiiis: paucaqua:- 
dam dc conrradlibus in gcncrc hoc ioco prgcmirtam- Cor tta- 
ihisicontrahcndodidus, argl.quicum alio, tg.ff.de regjur: 
intcrdum & commcrcium appcllatur. /. exhocjure.u tbij^: 
g^cjf.in verb. commercium.ff, dejujltt ^ /i/r.quanquam com- 
mercium potiias jus quoddam contrahcndi cft, quam contra- 
ftus, auciore Ulpiano in fragment.tit, \p. §. ccmmercium , C^c. 
J. Vionfolum. 4. ibi^ cuitis commercium non eU.fufr. delegat. l^ji 
i^empttone.34. § t.Jf. decontrah. empt, Ejulque duplcxoccur- 
ritfjgnificatio. Alialara, omncsomnin6obligatione«& con- 
▼entiones comprfihmdfi^s^ctjaineas^qus ptopiic non (lint 

C 3 con- 




' J2 i.Seqmens.2Jnllim. 

contra^^us, utquaflcontra(!ius. /. ex contraBihm. ^^g.ff, oh' ». 
iigat,^ AdiionihA.omnem.zo.ff de jMdtc. NovelL6p, c, \.§. r-' , / 
-& diftradus- /. ommum. 13. ubi DD. C. deomniagro defert. & 
ttzn^^€dQntsJ.CMmte4f.tbi,defidecontra3ii4.C,detra>>Jjcii$' ' 
fjtb. l.Ji donationis.7» Cdehis, quavimetusve cjff, d^c. A'ia 
ftri£t j« hoc §■ nojlro, /. exigere, 65- ff. dejudic» l. verba. 2.0. ff. de 
njerb Jignif.L contracius.ty. C. defid. tnfirumentor. qux m axi- 
mecontmctcasconvcntiones , cx quibus altcr alrcri obliga- 
tur. /. Labeo. i^ f deverh-fignifjjurtfi^enttum^j^^, ff.de p.iCf» 
Et vtdecoptojius hacexplicantem W ejenbectum in fitis le^urit 
ad tit. C. de reb, credit ^ jurefur. circaprwctpium. 
% Contraftus (omillis aliorum fcrupulofis & anxic ad- . - 
modumconfcdisdefinitionibusyf ^///i^.%r^'/</<'«?«/A^r Af*?^ c.^"- • 
ui tatraci, decontraciib. artic. 2. Gtzddam ad d. /. Labeo. 19. 
num. 1 7 . cum feq.ff de verh fi<!nif. Colliga Bocerus tn Com^ • ' 
ment.adl. centralius. i^^ff. dereg.fur cap- 1 . Bachoviv^ Ith. i. 
Dj}utationum mifceU. c.3. Wegner. DifputAo- ad Injlttut. the* 
fi 1. Itt. b. Henon. Dijp. i /. controverfl 2, DonelL lib.i 2. Com" 
wentar.dejureciv.cap. 6» ibt^ f/tSiger, in ptisnotat.Forfierus 
funiorin tra^. depaEi, cap. 4. pag. 64- &feq- ^eJcnbeeimUco 
prx.tHegat9 , Stuckiusparts \ . exercit.Jufitn^decad. 9. affert.f, v 
iit.a. Hunntm dtfput. tiJthefi^.a^fiqq. alit^perhsscitatt) brc- 
vitcr, & fortadis non uique adeb mali, hocmodo dcfinitur:. 
Contra&tu e0ccnvMi0 elMmm fUtriMn$vi» per feobligatiom 

6 nem clvtUmpfodmctH$*Qexn^ loco verliam e§nmutio ufur- 
pamus : c6 quod nuUu^ eft cpntradus , qui conrvcntione de- ' 
^\t\x\t\aA»t,%xonventi9m$verbum.3 ff'depa£i.^ 

re , contra^lttf k quafi contrada & jioUicitationc ^ k ddi £td 
jtem.&quafidelidofecemitar. £tfienimexhis»Gcati ex 
comrad'bus,ob^gatiooritur:iniiscameaobligatio finc ulla 
conventione conftimitor : dUn lii oontraftibus» oonveotib 
folaobligationem patiat; Ha vetba, i»mnm fUtrisimvi^ ad 

7 cauram^cientcmpeftinent* Nam anus dcidem&cumcoa- 

tnheie 
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irahcre neqiiit: quia ncc fe Hbi obligare , ncc fccuni ngcre po- 
tcft. /. legattim. i\6.§.\. ff.de Ugat. i. {,ittmtnntilis. tJnfr-de 
wutUib./ftpulat. §.frc ita^. \\. tnfr.de aSitomb. Eft i gi t u r d iio- 
rum aut pluri um con vcntio. d. /. 1 f ► i . ibi, dHorum pturiumve, 
ff.depa^i. l.nonfolum. luibi, exduorumplMriumvcconfinJu ff,^ 
de obltgat.cr a^iontb. Haccautem vcrbi , per addunturad- 
difFcrcntiampaftilegitimi, Ccntrafius fiquidcmpcrfe, fine 
juris :.t''minicu!o fivc confirmacionc , ad obligationcm 5c 
a^ioncmproducendamefticaxc^liqucmadmcdumarguunc 
^aristextas,cLim fimplicircrdicunt, obl gationcs efTc ex con- 
traitu. hoc^.nojiro. '\icmconxi^€tun\ circ obligationem. 
Ldbeo.i^.ff.deverbJigntJicat. xtQttiohWginonzs nafci ex con- 
xiz(Xu, l.i.inprinc.ff. deobiigat. dr a^io»tb. irem contradus 
parereobligationes. d.l.jurtfgentium.7.§.i. ff.de path^.cumjt' 
milibm. Pa^tum ver6lcgitinium,licccobligationem&a£tio- % 
nemgignat: nontamenper(e,fiiaquepropri^vi acfecultate, 
fedexlegiscivilisconfirmationcillam producit./,/f^///OTi/. 6, 
ubi Cujacius^f, depaii- idj^ explicatius profequitur. Dn. Bocer, 
d,Commentar^adl. contralit4s,23.ff. dereg. ^ur, i.n yedtt.u 
Dcnique illis \t\h\s (obligattonem ctvilem producens) conrra- 
£lus diftinguitur nudo pa do , quod non parir oblrgaticnemr 
ciyilem. £rcnimfiinconvenrioncdixero: BabotibiStichum^ 
utmihides Pamphilum: eftquidem haecnuda padio.fcdno» 
eft contra£lus: quippe cum ex hacconvcntione nulla vera ob- 
ligatiocon-Qituatur.^/./. jurijgenttum. 7. §.Jedcum nuUa, f[. de 
pa^is. 1. explactto.j, C. derer.permutat- Enimvcro moribus 
reccptum eftjut hodic cx pa£tisomnibus,erjam nudis, fcrio 6c 
dclibcrarcinitis, a^l:iodctur: velutt,poli Baldum ySalicctvm 

Jafinemafi alleg,ttos,t€fiatur^ efinbectt44iKparatit ff.de 9 
pa^, num. Idcm nominatim quoquc cautum extlt j jrc 
municipali Wiirttcmbergico , tam vctcri, quam rcnovato. 
l^^^i^xr^Wi^tit.part.i tit.tci\<^tX^i\3Cii^i^^^ 
(^mmtiUntH^Upart.i./it.jj.pag.jn: 

Forr6 
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Porro ex hac fic dcclarata definitionc , dc omnibus c©n- 
vcnticnibus judicare pofiumus, num contradus Hnt , vcl noa 

o {kwt. Hoc fiquidcmduntaxatinhujusrcidijudicationcoonli- 
.dcrandum c(i : utrum cx propofita con ventione obl igatio na- 
fcatur, vclnon. Obligarioenim pcrpetuus comcs contrai^us 
: ita ut pofito contradu , necenario obligatio ponatur : & 
rublataobiigatione, contra^ftusetjamfublatuscenfcatur. At- 

ili ^juchinciplbmcridicapparctdilucidius : cos^uoquecontra- 
^us, qui non ex utroquc, lcd aitcro laterc tantum (\\\\ ^Grxcis 
jfV9et,y}t.^LyftcL\<t^v7r\^fi^, qualcs funt cmptio vcnditio, loca- 
tio condu(f^io, mandatum , focictas : hi vero ffwct)i^iyfAcClet 
fiQvix^^Jj^ , ut (Unt, mutuum, dcpofitum, ftipu!ario,&c. vo- 
Q2ifit\ii.CHuc,ad Ixin prfnc. jf.de verb^ohlt^at.) obligationcm 
producunt,veros5cpropriose(rc contradus ; urcunque plc* 
riquc & vctcrcs & ncotcrici Interpcctcs rcpugncnt , ^^r d,L 
Ldbeo, 19 f,de verb-Jtgnif, Accurfhic juper verh, ex contra.£im, 
ibtL Angelm Arttin. Mynfing. num. f. Schneidevvin. WMm' f . 
Thddau^ Pifi nnm. 2. & altt. BartoL in l. fi donattonU. 7. C.dt 
his,il«avimetu4vecaufg^j},funt,lmola, Romanus (jr Jafo» 
inl pipulaitsoum. s ff*de vtrbor^ obltgationtb^Joan, Reitr' 
tiis bh,z fentent.fur. capjx. Cujac.in l.jurisgentiuM. 7. inprin. 
^.depaCi. Corafin l frater.3%,num. i.jfde condi^ .indtbtt ^hc 
faac rautuum, dcpofitum & ftipulationcm proprios eflc con« 
tradtuSjCvidcntiiTimcprobaturrjf prafenti^. jun&o prtncipio 
tituli [equentis. item exl. i. §. i.ff. de oblig. ^ aMion.d.U i. f 

de pa6i. l. certi condi^io. § .quontam.i. ff. de reh. cred fi 
cert.pet. quibus in locis contraftus in cos,qui rc fiuat, aut vcr- 
bis, autlitcris^autconfcnfu^.divjduntur: & mutuum & de- 
pofitum, tanquam fpccics conrraduum, quirecontrahun- 
tur,ut5c{lipuIatio,taiiquam contradus, qui celcbratur ver- 
bis,fiibjicitur. Preterca infra tnttiotit' deobligat, fuaq-ex 

. cotttra^. nafe.pnmb hacc verbaponuntur: PoBgenerdtontrd» 
&ttHmenumfr4$4»(Src» Quxccrtevcibacti^mnttcuum, de- 
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poritunn &ftipulntioncm complcduntur. Hi fiquidcm con- 
tra(ilus explicati quoquc fticrunt titulis fupcrioTibus. Dcinde 
Aatim illa codcm in tit. anncduntur vcrba : dijficiamM etjam 
de iis ohltgattomhusy qua quidem non proprie nafci ex contracfu 
inteiltguntury &c. Hxq profc(^6 vcrba, ad proxime prjcce- 
dentia rclata , apcrtiflTimc oftcndunt : titulis prajccucn- 
tibus obligationcsclTc cxpofitas , qux proprie cx comra- 
ftufunt: \\\ovcibi\tu\Oifitlicet deobligat' <fUA q. ex contracl. 
nafc- obligationcs, qua: non funt proprie ex contradu , cxpii- i 
cari. AJhaec communis loqucndi cSws, vcrbis proprictatcm 
tradir, arg- 1. Laheo. j.^.i.verfnec mirum eit. &ihiglej]]ff, de 
frpeUeCftlelegat. Alctat .Ith- 2. de verb Jignificat .num- 17. Dd- 
tnruhr ttt.ff denov.oper.nunctat. Scd communis yurifcon- 
fultorumufuscft, utifto tcrmino contra[iu6 promifcuc con- 
vcntioncs, tam cx una partc, quam cx utraquc obligatoria: fi- 
"gnificentur. d.t.x.^.ult. ff.de paci, l. untc, C.ut a6lione$ & abhe- 
redth.&cont.hered. tncip. d.l.fi donationis» 7. C. de his , qua vi 
metiisve cauf.gef.funt .cum multis fimtlthus ; in quibus mu- 
tuum, ftipulatio, & alii contradus , qui ultro citroquc obliga- 
toriinonfunt,contradus appcllantur. Quarc tcrminus iftc 
€ontraiiu6 nontantumconvcnxionibusutrinqucfivc cxutra- 
qucpartc,fcd& cx altera tantum partcobligatoriis, proprie 
convcnit. 

Ncquc cum his pugnat praaHegata l Labeo.\g.(lr L credi- i 
tores. 10. tn fine.ff.de verb. fgmf.nbi mutuum & ftipulatio 
aftusdicuntur,6cicontradu foparantur. iV^wrcdcrcfpon- 
dctur : in iftis tcxtibus vcrbum contraCitts ftridius fumi, quam 
propria cft & vcra illius vcrbi fignificatio : hic vcro latiiis , ncc 
minus tamcn vcre & proprie, accipi. ^tque ita fentiunt D, 
Bocertt^ d.Commentar. ad l, contr a^us, 23. ff.de rfg. jur c.\, 
num . 6 . Garddai/i tn d, l.Labeo.i p. num 2\.&is.ff df verb, fig^ 
'^eferbec.tndtciisle^ur.adttt.C.dereb credtt drjuretur poB 
\frincip. 2(pmus hic num, 4. cum fqq, tJetgtus num. 2,0* fi' 
^uentibM^Jehan, Kftz,elfmadtit,ff,de reb, cred. c, i. num. 8. 
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li niipMirco^ fine rcpcciiii»» 

tor* Panii»h«ccft;qpMtKUoiititt^fiuirceni,quivulg6» 
■eaiiiati|^kicerti,qtti ioBeaiiiiati appdfitltis» ieMtM$§*\9i 
impimf^MiUitftUst, Ljumfimtwmjf* §. i. & 2. mHct^M»- 
iim ff.&f^. VmUefmMd-ficiifc,kttfmtit,itmm,.%9. Wtffun 
l^jfmt,t0»thefi.lit- 4, Miuhnmm lik /• J^uutinmm tmi^ii 
^€,^MtkttfmUK\ .Jmp.S3tm,fi,2J&>M9x,S(imimtr40' itcmtttmt 
Qik.mttk-^tmtm^f^feqq^mmmtmmVifmt, rfi. thef:^uuUit,, 
SttukimtfmftjJSiCircit^it^jUidtLstimff^ 4/«. 
i:kmtUamP^bkmttm^*ti^StkmiitUvtiimmmttm^9i G^fivf; 
noiiiiiiadriiiic,qiiioefniin, propaom & ipedaleiMUiiBaiuu 
bcnt, jpie d vili ptodittw»* iaTeatoin. vtf cxmi^baiiifli tvik 
Smxmatuxapm^d^^ cm^^iReDcBtlo^ 

^ooQisa^soinnes, quiil, verbis»literia» vdconienfiiinoif 
vaSOSlXifl^tfm^udfmguUs agetur exfticstiki^titttlitfiibfeqmtttii: 
^EjtfiMvJmiectifainaoiii^^ ' 
y& proprioiiomine> ioredviUimpofiio» catent: nr finiedbtiir 
dcs.< do, nc fiidas: ftdo^ocdis: fiMio^utfiidaft htmimndit.ufi. 
tti, dtfrdfiript.vetkt C&menimpericmm.nattfamitaiitcooii^ 
faratius, ut plura fintne8pcia;,qpimncsodoniniiVDeatatak/ 
ZMi!sfM:4 ^m. fiiEifHionpotnirjitfi^^ 
appdlarentornominibof : idco^Menccdrcffiitaiomen comk: 
mnneacoDmmodad Ipedebusfingjnlisv.cectontnomea nott! ; 
liahentibus:dhin:nomen communc cjiirmodifir,*nt cstteili' 
omnibosi &qiiidiem divecfiflSiniffncgociocmn (pcciebosa& 
oominodaripoflQi;»^ Etrde ifliSvibnomioafia^contradSbus (tx^ 

J^rift^vetM, & infit^, m£N4mik,^cxsta&!\MmD$meBimimCm 
memtitt, midjtit.p de fraferiff.verk^UkjM.<:mmtemt4tt, de 
lfrA(i%uM%ytXte^min§.fii$,i9^Mmtttmdtiistm*t2i &feqq* 
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jfifinl» &Jhi* F§imu^i^fm^,cor0lUr^\,& u Przcijpua 
anrfmconiBUbiffinttr nominatos & innoiHunatos dififerea* 
tia hxc perhibecur : quod in fllis regiilariteriKm eft locus pot« 
nicentix, ecjam re incegnL Lficut initidt f . C detlbi^itt & , 
Inhis va6,reincegri pQentterelioet: iai6&ie ftoninc^grlei, - 
qui implevitcontra^um pr^fiiaptete» antequ^malteradim- 
pleat, eoetiam invito, poenicere pemiittimr* Et^mfUgt^ttH^ v 

cibi decem florenos dedi • utpromeAigentinameas : cgo. ; ^ 
poenicefe»&4atosiorenotfepetere valeo^priufqu^m tu iveiis' 'v^, 
Aigentifianl,imerc(re tamen (blutoJNam (i forte fumptns aclv ; 
prpfe<f^ioncm ncccflarios feceris>eorum fi6olubcbicurK]oi>f<^ 
bustcfuns, decem illosflorenos condicere potcro./.y?^mv^ 
nidm, 5. ihtj^ isfitt. ff. decmtdHi, CdMf.data, caufnon fictifi^. 
Scbneidewm, in hoc §. nnm, i^. ^it^ iSMf^aT Schtfordegher» . 
Ub'2.tr4£iat,y (im4^,i^G9mez.joma*vm%4tr.refil,c.%.n.2.&i4' ■ 
CovarrMviasUk t*VMr, refilnt. c. 14. nmm,is.& /^.Videantur ^ 
iSoeddxtis in Commentar, de C9nirdh,& committflipMl.c.lM.^ * 
^fiij. HMMnim D^Mi, u.theft. (i'Wi^urJ'DifMtM'tk»j. 
jftt.M,mtidijferfMtiMm^^Umt4rpMMt. 

Secunda contraduum diviQo eft iMKr qu3 contra£liislt 
alii (unc honas fidei^ alii ftridi juris. t.eMm^ {jMi^z.ff.de don^tio* 
itikJim9rM.^ii,ift^Mltmfidei'ff.diMfMr,tjm i, C. 

MMih.ejec4Mfm49araiMiMteg,reftit*c.cMmvtMtr4bilis. 6.§ ad* 
Imc Epifiofm. ibircmm ftrmMtMtio tMttw Mtrn^m bond fidd 
comfMtetMr.txtuietxceftioMib^ qtK>C4ipetl6cotiftaC , qu64 
jure quoqoecanomGodifcrimen hoc inrer contra£lus (lc ap- * 
^BCQh^xyxm^MtlMtikt^ifHimtrfretttMnohis addnCios ^ oftendi' 
mm w §. aciionum autem. 2 8. num.^if^d' feqqjinfr.de aiitonih^ 
Btdetfta dtvtfiottt videatur Bachovim d. tib. i • Dijput. mifceH^ , 
^.^.rJon» fidcicontrndus , reciindiim vctiorem fentCQtiafli. 
dicuntiir:iioaqu6daiiicoottadusfmtmalasfidei. Inomni- ip 
btts quippc contra€libus bona fides rcquirimr. /» bondm 
4m^4^cLdt9blig4U^4&i»tiA*hm*eMb.f4rt.i4^ 



ne five judidofitcoiideiimatioexboDa fide» id efl; ex bono ^ 
squo,etiainultraid»deqiio in ip(a oonvemibne expreisi ac 
nominatim fiiit adum. $* t^nittSw Mntim* hfr, de h€dt> 
\ twimiS.h^itUtdntmmdem. jff» ie nego c, geft^ nt funt emptio^ * 
locatio»depofituin» & cstcriomnes » qubrum adiones di^* • 
cunturbon«fidei/«idl$.4r^iMivm.28*/«/^*^rif^iMW^. Stridl 
ittriscontra(lusfiint;quonim in adionefirt^^efitcondemna*' 
tiodeiistahti!km,dequibii» in tpla conventione nomtnatint' • 
acdii^reftiit A\Qtxxm»f dOegMtil, ^Midt4»tttniem.7ff,iim€» 
gecgefid.Jiita flipmUtMJ t6,§. Chryfigdmit.verffiermn^e9imt 
imft^t$Utiemiu6.ffie verk-Mgmt, ZK Becer, tm CBmmemtdr^ 
4tiUc0mtrd(hit,2i^.tkreg,fmr, €sf.i,ttmmt. i. ot funt mutn*' 
iim, ftipulatio» dt onuies imi« quocum aidiones non cnume» 
mtttvinif,d^iMmmi^4mtmt,zZ.infiiie40iemit,ttkedtlere, 
nesexpUndtimt, 

. ^o^ Tertia ifimGo contradHum im Hh prefnti h«c ad- 
ftrtnr : qu^qnidam contra£lus le contrahnntor , quida^QC^ 
verbis»qiiidamlitcris,quidam conTenfii, Atque hasc divifio* 
omniumcertorum five nominatorttm contra^uni fpecicft. 
compkditar. Suntaotemnumcfottndccimsviddic^mi»- . 
tunm,indebitum,commodatom»depofitom»pigQttS , ftipii^ 
latio, contraduslitetarttm,emptio, locatio,(bcietas,& man-^ 
^aitxmxiequibiummibmimtttmUtfithfii^^ ' 
2!ttmr^ Cster^ huic divinoiiipiimoopponimr/»/ §.ipLex: 
malepci9'4'ff'ifobitgat.(irdUiHtibJ.gr€€h%^%A'f,iefieit^ 
. .firibd. u§'hffienevdtt0nik»€mm fimMmiin quibttsjurifcon» 
fiiItiextripfidtantummodbcatti^,iiempeatttte, aut verbis^ 
autcon(enfii oiUsgatiooemotiri contrahendp fcribont : con- 
tradusantemfive obltgatioms litetarum nufi^ttammemine». 
. tuot. Seire§9mietmr: idco in pratdidis legibus obltgatiooii, 
literanimnuliamfiecimentionem : quia hxc obligandriiatta' 
|urifix>ofiiltis tcmpoce Digjdftoniip ig^ufiiit: c^ apud eos» 

exceptK»' 
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cxccptio non numcratas pccuniac perpciua eflTer. Vcrum Iin" 
pcratorcs pofteaexceptionem non numcratJE peciin x tem- 
porariam fccerunt : arquc ita lireraium obiigationcm intro- 
duxerunt. \ohdn Borcholt. hicnum.x^.,^!» tra6t- dcobltgatio- 
ntb.c^afitonib.cap. i.num.ii N^^chuicrcfponfioni, qua di- 
citur,litcrarum obligarioncm tempore juris Digeftorum fliifle 
incognitam , obflat /. nonftgttra.si.ff^deoblig. (jr </c?.ubitra- 
d'iur, non minus \ alcre, quod lcriptura, quamqnod vocibus ij, 
linguafijuratisfignificatur» iV/r;7>quodibi PaulusJC.ait,ora- 
tionerciipturaenosobligari , hoccam vimhabct: nonutfcri- 
ptura pcr fc obligct , fed rtipulario cpiftola five inflrumento 
comprchcnfa & probata : cfuemadmodum re6iefenttunt Pe» 
trwde Bellapertic, loan. Faber, '^efenbec l'ultejt*s , Ant.Mat^ 
th.tus% dr aittinjr, ttt.de ltterar*ovligationib Nomw hk tn vcr/l 
frtus eH. num,\. Alctat. tn l.2'^.appe//ata ff. de reb. cred.ficert^ 
pet.(^ Schegkim in deltbat.jur.DiJput. .7 adthefij. Tametfi 
novtjftm} aliterdoceat Marctltti6hicpag.\6e.(^feq. Eidem (b- 
Xwno^WiOViX^^^w^Vi^ixL 2'^- de obltgat ailtontb. ubiha- 
betur,idc6obligationescon(enfu contrahi : quia ncquc ver i 
borum, nequc fcriprura: ulla proprictas dcfideratur. Ex qui- 
bus verbis liqucr , eflc obligationem, quardcfidctar fcriptu- ^ 
ram. Non,/w<7//<?w, hxclexrcpugnat. Etenim accipicnda vi- 
deturdci!la(b)umobligatione, quxolimfcripturacckbraba- . 
tur, & )am a:iatcJuflinianicxoIcvcrat,/>fr/>r/»a^,//>. ^< 
Itterar. obUgat^ non vero de ea literarum obligationc , Jc qua : * 
noshicioquimur. Ncquc crjam praedidjE rciponfioni quid- 
quamadvcrfatur,qu6dfjf princtp infir. de Itter.obltgat. ni 14. 
mirumcx vocula,^//w,cc]rigercqu damconantur: jurecrjam ' 
Pandcda^um cbligationem litcrarum in ufu fuiflc. ^od 
cnimibi Juflinian-is dicit, olim fcriptura obligationcm cflc 
•^v fi<flam: hoc ipfo non ad jus Digcftorum, fcd ad jus vctuflius, ^ 
^tJuodantcD gcflo umjusviguit, rcfpcxit. ldqueliquidifll»nc 
V'cxdiilioncilia>^///A,probati potcll: qua: in hifce 4. Inliitu- 
-^^^^^^^' D ij v* lioaiu» 



Scquens. 2. Infiitut, 

doaumUbris ut plurim^ni tempus antc jus DigcfYonim i!e« 
notar, initio tit.fupr. detefismmt* nduMnd. Ubi allcrit In^* 
.duoolimfuiflfe teftamemorum gcncra: unum, quod calaflis 
xomiriisja!ccfun\qQodprocin^umafpeUabatur: & tamea 
illa duoteilaadi^enerajUEcDigeftomm non obtinuilTe» O»* 
dores aQoquafi oreomncs fatentur.Idem ctjamoptim^ con^ 
iiim^xyxxexfrim^ tit,fo^.deiegeFMcid. Ubi tfieoiec VBOf* 
}u(lin. illam voccm elim quodammodo dcdacaie videoii; 
4um inquit , oltm , id c(l, lege X i I. TabuL libera crat lcgandi 
jiocelias, &c. Sedvide Tobt4mN§mmmkMtiimHtMtimfr^'- 
jfite9temhtci»v€rf^rimt^<mtm.t4t\ 

%6 Dcindc coocra Jianc ceitiam contra&iQim diviGoaan 
oppoai folct talcatgumcntaBitDivKlo, quac diviiumtocam. 
jion exhaurit , cft vitiola. Usc autem 4ivi(io divifum tocan 
iioncxhaurit : cuminea pats4ivifi,fiempe^r^atio, quz 
vcrbis & refimul contrahitur,omittatur}</<^iK4e^/.^mf r9«- 
di£tt$* 9' J . qtoniAm.ff. de re^. credit,fi cert. fet. (jr L otfUgM" 
mttr.s^,f'deoblig.&^^' Scddiccflidum:coipfo, quodbic 

' ^^oiMtucGOOtrai£lus(»veobIigacio,qaaBieconcralutur,^a» 
coattahituf vcrbii»etiam obllgario, quae re 5c vcrbisconjttQ- 

%7 €L\m coatiahttur, polica incdligitur : cum mixtum fub fmw 
plictbuscompiehendatur, ut notatgUffk ft-equentioriDd. caU 
cuhrettpfdm i. i^vtrk$obi^4t^edm^refitre0sNtifimtL 
iete,ffum.t.fdtg^jZSm 

zt UudhoclocoadmoaendQm rquodlicetobligatioquaa-, 
doque pro contrad^u fumatur. l credit^, t3,infi$9^fieUpigm$m 
rib. dr hyptthet. abi verbum ohiigdtttr pofltum cfl pro contra* 
hitur. & /. cum mota. 6. circa fiftem^ Ced, detrditfitiiionih, ubt 
Imp.AlcxandcrqtiQdilipoUcioaemappeUaverat, datim ver- 
bonimobiigarioncm nuncupat : tamen (i cujufquc indolcs 5c 
natura aliquanto penitii!is introipiciatur , ingcns intcr if^a duo» 
m&iateroblig»uonem& adionem, diflPcrcntia dcprebcndi^ 
tuc: ttttttkktgffmmMt Nittiam ie&tnm' £t quidcm obligfb ^ 

tionca 
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tioncm cxcontraitunafci , dcfinirio contra£lus fuperius cx- 
pofitaoftendit. Cumcnimhomincscontrahunr,promittant, 29» 
«mint,vendunr,locant, conducunr,&c. cx hujufmodifa^tis 
quoddam jus,quodobligationcmnominamu$,oritur, Nam- 
ninmihiprominflcs: utiqucobligatusmihinonefTcs- Con- 
tFa dus ergo funt fii fti. /. confilto. 7. § fin.ff- de curatortb.furiofi, * 
^altisext. nunor dand.Scproducuni obligationcs , qua; juris 
(unt: h^querurfusadioncspariunt. Adionum igitur cau(a 
rcmota fnnt conrradlns, Propinqua vcrofunt obligationcs. 
Vel fign ficantitis : concradus eftparcr : obligatiofilia: adliO' ' . , 
ncptis, ur Dd. noJlrtlocfu$mtur. Planequod contradus& obli- 
gatio differant, probarur argumento Ifi idem. 7. C. decodp' 
«^/if.cxquaelicitur,qu6dca,quxdiverfa habcntnominaidi- jo 
verfametjamhabeantfubftantiam, At contradum & obli- 
garionemdiverfahaberenomina, unicuiqucpatct. Prxtcrei 
jus^&fadumdiverfarunr, im6fcrecontraria-^./.ftf»/7//V 7.5. ' . 
«It ff.de curatorib furiofb, (^aliis.crC' Scdobligatiocft juris. j j 
^ii. fupr. derek corporaL^ incorporaltb. contra^tus vcro fa£ti,, 
ut paulo ant} di6ium» Necquicquamadrcmfacir.quodrcgc- j^. 
ritur 4 dificnticntibus : dt^aml.conftUo. j.§\ult. ff. decurar. 
/i'''/^,^f- nonloquiincontra£lu, fcdinncgocio, quodgc-- 
ritur ad cclcbrandum contradtum , quod benecft fadb. Locfui- 
flsrr namque vcre in contraftu. Siquidetn tcxtus apcrrc ait: - 
qM6diblutio& vcndiiiofa^limagis , quam jurisfint, Atqur 
vcnditio non cftncgocium, quod antc contradum gcriturj; 
fcdip^ccontraftus,ip(aqaeconvcnrio. l.jurisgentium. 7\§.r. 
ff.depa^» /, Labeo, i vcrfcontraSium.ff.de verb.fignif. ErgO' 
contradluseftilIc,quifadiefledicitur. Adhxcpcrrcrumna- jj', 
turam, adeoqueetiampcrlegcs, quac naturara imitantur.§i 
mtnorem.^.fipr,de adeptiomb. /• adoptio. 1 6.ff.eod-^ti\ non po- 
tcft, ut una eademque r cs (e ipfam producat. Jam vcro ex con- 
' Ita^tu nafci ac produci cbligationcm ccrtoccrtius cft. /.r./>r* 
frtnc ff. mandati. Ergo tt^vvaiov cft,& in rcruni natura uon po- , 
fiuuDiJUt idcm fmc contia^us & obligatio*- ^U|^v ' 



j2 §.Se^uem.2.Infiititt. 

34 « Cuinon obftac i^. /. Labeo.ig. verf. contr^^f^m.ff. de ver- , 
hor f!gntf.\ih\^\<z\X\xu contradamcflrcuitrocltroqucobliga-. 
tioi:i..n. Refpondetur cnimicaufatumibiponiproruacaufa, 
ideft, ob':gationempro convcntionerquodin jurc noninfrc- 
qucnscft, aut novum. /. hoc jure. ip. §. non potesi,i^ ibiCa- 

35 jirenfis.ff. de donattonih Nec hancfolutioncm infringit/. non 
aliter. 6 g ff- delegat. 5 ubi Marccllus air , in dubioa vcrborura 

j6 proprictatc non t flc reccdt ndum. Etentm jura juribus fuut 
concordandci.r.rAr/wfAr/'fd'/^/'. ig. ext.de elenione^in 6.^ una 

37 lcxcx.Tliacxrlxanda. L.noncii novum. i6.ff,de irgib. nccnon 
in dubio ca tacicnda cft interpretatio , quae vitio carct, aliifquc 
Icgibus non repugnat. L.tnambigua^ i t),ff.eod, ttt. Aft alisc po(^ 
funt adduci legcs, in quibus obligationemexcontraduoriri 
cxprcfse difponitur. d. /. 1 .ff, mandati.f^rhoc^. noftro, Quare 
ncccflari6diccndumcft:obligationcm/>i</./.Z.rf^f«># ip.f^de 
verhor.ftgnif pro conventionc eflc accipiendam : ut fit fenfus, 
conrradum eflc ulrro cirroque obligatoriam conventioncra. 
Hontus hicin verfpriuseH. n.g.pag. \gs PauL BertnsmDtffcr^ y 
tationih. Academic- Difp' g. them. i- quafl, \ . 

jS Ncq: obloquitu; l^omnem. toljf.de judtcits^d' ubi tjuiftjue 
i/j^rfjCrt.ubiPauliisJC.docet.omnemobligationcmproco- 

? ' tra£tu habendam clfe. Nam facilis ad eam cfl rcfponfio : cum 
JC. nondicat» contraiflum obligationem cfle,fedobligatio- 
nemprocontraifluhabcndam. Diverfum autcm cft tale, ab 
CO, qflod prorali ,argj. mercisappeliattone- loy.ff^d^ 

verh.fjqnif Prcindeur&ipfaobligatiodcontradudivcrfafit, 
nccoflccft. D<'/W/' illalcxadaltcrampartcm iftius titu!i, ubi 
fc.qu.fqucagcre,vcIconvcniii debcat,cftrctercoda: utapcr- 

^ tcRub iCi livc infcriptio tituii demonflrar. Et quidem reus 
convc.iicnduscft, vcl ubi doniiciliumhabct, vclubi contra- 

„ xit, fi contr icum cxcontradlu aiiquoagatur./.^fm^^w/./^. 
ubt mtiltajnnt exemplade contraBu dr domictLto. ff, de judic*'' 
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dum ^ Et rcfpondet Paulus in d. l. omnem^ ^^-ff' ornnem 
obltgaticncm procontradu habcridcbcre : ut ubicunquc ali- 
quis obligetur , ibidem contraxifle quoquc vidcatur. Et fic 
non tantum proprium contradum, fcd etjam quafi contra- 
£^um, ut cx negociis gcftis. vclcx tutela, ircmque dclidtum, & 
quafidclidumjurirconfultusintelligit: &fignificat,aliqucm, 
in quocunqiieloco vcl propriccontraxit, velquaficontraxit; 
veldcliquit, autqualidcliquit.in codemctjam convcniri poC- 
fe, Atquc ;ta nomcn contradus in ca Icge latius & improprie 
pro quacunque obligationis caula accipirur : non vcrocon- 
traiflum, iplamobligationcm eire aftirmarur: & per confe- 
quens noftrx (cntcntia: nihil ofticit. Etficpofi Duarenum ad 
d tttje judtc cap.de foro competenti. ctrcamedtum^dictaml. 
cmnem. exaudit D. CollegaBocerui d. Commentar. ad l con^ 
trafius.is. cap. i num. 2 ff.dereg jur. Vide eandem fuftus ex- 
pltcantem Donellumltbr. tj. Commentar.de jur^cfvtl. cap^x^, 
pag. 5/7. 

Nihilitcmmovct.quodlcges hisvocabulis, dedu^um j 
tH inQhligJttonim ,deduUum eU tn contracium ^ promilcue 
utantuti adcoque tacite indicarc videantur , quod conrradus 
& obligatio fint nnum ac idcm. /. uhtautem, y^.^.t.fflde verb. 
ohligat. Quia cum contradus fit neccflarium antecedens 
ipfius oblii^ationis : rc^cdieitur, & infallibilitcr fequitur: 
omnc ilhid, quod dedu^lum cft in obligationcm , ctjam dcdu- 
(^umv flcincontradum:quippecumi.s, qui vclitconlcquens, 4 
ncccn ino velit crjamantecedcns. l.adremmobilem. s6. l. 
ad legatum.62.ff deprocuratorib, 

Nihildcniquepondcrishabet, (\\iod2i^ciX.\ixexLaninu ^ 
tilis.'^ § acceptum.ff.de accepttlat.\Jib\ quod (Jlpianus in prin- 
cip;oil\ius^. obligatumeflcdixcratimoxinfinccontradum 
cfledicit. ^.tndoqkidemhQQnoTixdto fit t quod obligatio 
& contradu » idcm fint: (cd quod contradius iplius obligatio- 
nis cauia intclhgatur. Quocirca qui aliqutd cfle contradum, 
,cj,. . £ alTcrit.' 



§.Sequens.2JnJlitut. 

affcrrt: neccflario criam obligationcni,qu2 effcflus cft ipfiu» 
contradus, prci:iLipponir,^./.i.^.w</«^^//V Nomushicd vcrf' 
priiu esf. num. 9. pag^^H^* PduL Benns Dtj^ui.g* ihem.i^ 
qMdfi.hpag' . gp. edtt. 2^ 

Quodauccm (ijnilitcr obllgatio & a£lio diffcrant, adS 
hoc,prxtcr primum & ultimum fundamcntum/upra ad con- 
firmandunj inter contractum & obligationcm difcrimen iir 
mcdium adductum , ctjamharc pondcraii poflunf. Primum* 
42 copulai;:;^ intcrdivctfa ^oniioiztyglojj-mritbrjtt.f.defurudr 
fdii.tgnor. A(! inrer obligitioncm & adioncm hxc copula^ 
ponirur, in ruhr. f. de obrigat. (jr a£fiomk» Dcindie, qux di vcr- 

' fbs hQbenttra^atus, divcrfam quoque habcntfubAantiam». 
drg- L2'^.iju4rtufMMtem lecus- C- de vet. jur- enucleand. Arqui 
obligatio & adio divcrfos trail;atus habcnt> ut ex hoclnftttu^ 
tioMtm volumuuperfpicuum eli. Inlijpcr, qux diffcrunt dcfi- 
nitione, differuntct)amfubftanril : quiadcfinirio rci dcfinit».^ 
fubftnntiam cQm^\tOt\xyxxJecundumgloJf.^ Dd.in l. emnigde'\ 

ifmtto. 202'ff.dereg-jur. Scdobligario & adio dcfinitione dif- 
ftrunt, uf conftat exprincipto hujui ttt. dr principio tit» infjr* 

^.^^Hiath. Ergo & fubftantia diffcrrcconcludcndumcft. * 
NoL.his re(iftir §. i .tnfr.tu.preximo.t.juris gentium, j.ff^ 
depaB. l. aifionum^ 2^. §. /. ff. deoblig dra^iomb. l. untc. C.fi 
Jervusextero fi emimandaverit. Ex quibus locis quidam ita^ 
ratiocinanrur: In hislegibus, £c innumcrisaliis, rotundcdici- 
cur,adioQcmcx contradu nafci , & contradum ad^onenv 

. parcre. Jam vcroobligatioctjam cxcontratlu nafcitur , ^rj- 
allegata l. 2,ff. mandatt. Ergo a£lio & oWigatio non diffcrunt: ^ 
fcd unum ac idem funt, Non rcfiftit, tnquam , hacc ratiocina» 
tio. Nam duplidtcr ad cam refponderi potcft, Primoqui- 
dcmncgandoconfcquenriam. Haud cnim (cquitur: cx conr 
tra^u nafci tur a trio : ex eodcm ct) am nafcitur obligatio. Ergo . 
adio&obligatiofunt idem. Etcnimnon abfutduracft, aut£' 

iaibieass. ex uQi.e&iicm4.uc ca^ift diVjCiiQft oaii^>.qpoad fub- ^ 
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^«antiani,cffe£ius:ut vidcrccft in patrc,cx quo uno codcmquc 
- plures nafcuntur filiij6c tamcn iili non funt iidcm rcfpedu fub- 
ftantia;, reddivcrfii utcmnibusnotiflimumc(l. Secundo dici 
& hoc non inepte potcrit : concradus parcre & pioduccie 
adlioncs » non quia ip(i vcre & immcdiatc cas producunt : fcd 
quii produxcrunt obligationcs, cx quibus poftci narse fLnc 
a£tioncs, lMcet.4 i,^.ea Mgafto- ff.de procMratorib l.plMri.s}, ' 
ff.de obltg.(jra^tonth. Atqucitaadioncfioriunrur cx contrt- 
^ibus, mcdiantibus fc. obligationibus. 

Nequc huic folutioni ncgocium faccfTit , qu6d propria ^ 
& pcculiaris hujus didionis ex (it natura^utcaufam immedia> 
tam & proximam fignificct. l.eotempore. 50. infin.ff.de fecuL 
l.nondubium.StubiDd.C. delegib. Exprcfscautcminallegatis 
legibus dicatur, excontradtu adionem nafci : acproinde cau- 
fa immcdiata & proxima adionis contradlus , non vcroobli* 
gatiocenfcatur^ iV^^/^ihuicinftantiae refpondcndum cft : di- 
^ioncm^Arinprxcitatis juribus nequaquam fignificarc cau« 
fam immcdiatam, fcd potius mediatam , queniadmodum ct- 
jara accipituri///. i .^.exincendio^ff.deincend^ruin.naufrag ^ 
5. wverf.pincitum etentm a nobis efKfupr^ per quof per/on. cut^ 
ncquirit. Llcita a^lionis caufa quidem fitconcra(f]tus, mcdii 
camcnobligationc,tanquama6tionis prepinquioricausi. 

Ncc quicquam ftringic , fi rurfus quis urgcns cbjiciac, 
propriccatemhujus vocui«fj(rcflc,utdciigncccaufam immc- 
diacam ac proximam,/V*// autumat Bartolus ind. 1. 1.§ ex 
incendto.ff deincend. rutn, naufirag. nec in dubioprxfumen- 
dumeflc, quodaliccr, qu^m proprie, roc Jurifconfulti ca di- 
^lionc uli fljcrint, arg.dJ.non altter, 6p.ff, de legat.s. Ei nam- 
que hoc refponfo occurrerc pofllimus : did^ionem iftam ex 
fccundum fubjcdam mareriam circinceliigcndam : ut modo 
mediacam fi ve remocam , modo immediacam fcu proximam 
caufam (ignificcc, notant Dd. in Auth. ex caufa, C. de Itberis 
fr^tertt, Ac vcro fubje^amatcria inpropoficofuadcc&cxi- 
*»^. E 1 gic, 
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fit, QCdontaxac caiiibn mediatam U remocadi deiibtvr, 
"Mm enim hiuic inde poiGnt addnci legcs, qus tikm ex contra- 
(bi , qo4m ex obligatione adionem na^i , clare difponant: 
propinquior autem a^lioni fit obligario, quim contra AuSy 
ctoexcoobltgatioociatar.4f-/<»z.^M4ri/^#. ncceiTanum 
conlcqncns,qu6diniltislcgibus» inquibusadiodicitnr oriri 
cxcbncra.^, prxpdfitiofxcauiam mcdiatam importet : nc 
nimiiiimexcofitrafltt adio,mcdi* tamen obligdrione»na(ca- 
tor : ciimexcontraAn obligatio, «r//^ fiperms diUitmy ^uc 
adionem procreat, pcoiicitcator.i^^il/fri/.^ft.f. eMMgatioffi 

mml^md,verfpfimtH^ mnm. to.pag. spy, 
i Sani dc illud bknon ignotandnm : opAd in ooiktsadi- 
bntqnaedamTOccntat k Dodoribuf fiibftaaclalia : quacdam 
j»cocalia: qtucdam (blennia: quaedam acd4entali»»4r^./i/4^ 
Bscitt^uemm. /i- itiJineprmcipiiff.deciittrdL entpt^ih^ Bal' 
dm&MmUm^ kjitl$49m*9- §'fidfi ^ttm^i' iki» mmtatnfirmt^ 
frefih mHremit frhfianium re$,jjfi4dex!tAemdmL §klig4ii^ 
mmm. iJnprincff. deeyiig4t,&4Sinm^.S^dehj>virf^deS' 
Uttikit cemtf4&m preprimm fimtmii mmtmrmm* imfr, delec4t,& 
€9ttdm&^ l /immm»i7* §.P40m^ mepetem,2^dfimem^fidef4^.. 
L mmtmr^iie^, %*fidfi fteie* 4. veffi& peteB mNtnebttitm.ibi^ 
m4titf4mfit4mex€eder€,jfideff4firift, verh. &c. BeOem^Uk, u 
Jiiffmtmtiim^Jmr, t^s^Metizim imtrdt£i.d€€€mtr4M,artic.$,& 
' fttitf. Z4fimimfimgmL refi. c, 1 2. Scbmeidevmimm hec §, tffirtv 
• immi'io.€emfif^Jkidim^ Tk4d4mP^nmm.S»&fi(ff.il€t0^ 
m4mjUitfhjim4m,34,&S7n CermfimiA^s.meiftiBmneer^jmr, im 
€,ie,C€m4n'itks, Cemmentar./mrMv^e^t.nmm.p, D,SecerHS 
im tr4&, deimvefiitnr.finiL €,$. ntm* & fiqq, Gifkanim im 
Cmmemtmr' de divifionib.Jnr, tkef6i, & fiqq,^4dm in rpir^ 
firr. DiJ^t. i i.tkeff, Schfgk,imdelik4t.jnr. Diffnt.is.thefi4^ 
€mmfi4i4i.&m9v0miiffiitiffrmimD9m€U€€im€l€4tMk,ii*€.t. 
sditt^d^ 

Subftaft» 



• . • Subftanlialiacontraauumilladicuntur:nnequibuscon- 

uaftus icri confiftcrc non poflunt , pertext- &g^^fj''/' ^F"- 
aaconventa. 72.fiiperverh.n6v4 emptto.&tbt Bald.JJ.de co^t^ 

' : trah. empt. Vcluti , fubftantia cmpiionis & venditionis cft, 49 
prccium,mcrx,conrenfus. Sinc hifcccnimcmptioconfiftc- 
* Tcncquir. /. z,§. i. Lnecemptio. %.feodttt, Siclubftantiafo- 

" ' detatiseft.communio././.J.i.C^/.2../fr^yS^. Sicfubftantia 

. * ft'puhtionis cft,intcrrogatio & rerponfto aftu continuo fatta. . 
/. i.f. I &l.continMU4.\37 ff-cievcrb.ohltgattomb.C&tQr\\\r\ 
momriibusnegociiscontnhcndis confenrum, fivc t^cituni, . 
. five exprcfl^um , ncccflario dcfidcrari , tralatitium cft. /. i . §. 

- • tonventtonis. l de paB. l. tn omntbu^ ^^yfde obltgat, & a^ton. 
• > Hinc in convcntionibus contrahcntium voluntatcm ac mcn- 
tcm potius, quam verbafpcaari placuit /. tn conventtont- 
bm. 119. ubi Alctat. dr Gcdd.ff de verh.figmficat. Lj.§^ondt> 
tio ff.de adtmend.legat.lfin.Ccjujiresptgnortobltg.poff^^Sw^' 

' romcns non apparcat ; tunc contrahcntium vcrbaconfidc- 
*: rantur:ncqucab iis, modoclarafint, tcmcrcreccdidc^ct /, 
fiquis fttpulatus. 11 1 . ibt, rel}ictendits erttfirmo. ff-de verh oblt- 
u gat. Lfioperas. 20. tbt.pach tenor. C dejoluttontb. l.ult. tbi^pro 
•' tenorecommuntsmtUtantiumplacitt.C.deptgnortb.Lult.C.de . , 

^^^.^//^«.«(^»4//^»^. Sinobfcurafint,&ambiguavcrba:5i \ . • 
eorumintcrpreratiocontraftipulatorcm. vcnditorcm.loca- . ; - 
.f^ torem,autalium,cuiiibcrumfliirlcgemapcitiusdiccrecon- > 
'■' : xi2a\i\M^nA^t{\J'Veterthu^.}9'ldepaa.LLabeo.ii.ff^^^^ 

contrah. empt. l. cum cju^ntur.26. ubt Donell / de reh dub. L : ^ 
; fttpulatto.)%.§.tn/}ipuUtiontbm.t%.ff.deverbor.obftg^t.l.tn : ^ ^ | 

contrahenda.i72ffder(g.jur.Brenchorft.cent.\i^iaUcC^ciyc^f. - • | 

ajfert.^o.edit.t. 'QLoa fi omninovcnliqucat.quodaaumsr . .. •; | 

... cft:indubioid,quodinregioncfreqncnfatur;qu6dfi uem.os ^ \. • 

V quidcmtci;ionisappairat;id,qucdmimmumcft,IcquinHir. | 

Lfimpcr m cbfiuris Ljenpcr tn flipuUtionthm. z^^- &L t» ' .-. " 

. Murt^.u^./j. denr^.iur. &fimtlihm. Cum autcmomms p • • . 1 

,.' ^ \ . ; . -V . " • . .Dlgtf.izeu . , v.H)Ogle 



ccntraOus in fc confcnfani hsbcat. dJ.i, $. conventionis, infttt. 
/J.aepaSf, indc pcrrpicuumfit,infantcs,furioros,&C2ercros, 
qiiiconfcr^tircnequcunt, ncc contrahcrc.poflc. §.fftrtofus.%, 
(^fecjq. mjr, deinuttlib.fipttiatj^ in negoctis. ff.de reguLjur^ 
Vcrumdcpcrlbnis, qua: contraclam Jnirc^obligaD^ucpof- 
fint , cxplicatiCis agunt D Vultcjui tn hoc§. noftro, n.y.^ muU 
iis feqcj.Joan. Borcholt. in traBat. de ohligattontb. a^tonib. 
cap.2.& Wefinbectustn Uliur.wttt- C,derehm£feditm &jtt» 
rtjur. pag. \17*& fi^' 

54 Naturali a contra^uum funt ca , qus contra^lui tacite in- 
funt , (j cxprc fla non fmt : fed pado mutari vcl tolii ^citra ipHus 
contradus corruptioncm,qucunt. Mozzjus dJra&Mecontrd' 
iltb. artic. 6. num» i, JmL Pac. d. Epit.jur. Dijpiftdtt 1 1. theff^ 
Thadaus Ptfo hic num . p • Schrader* in traiifeud.pMrt^ 2.cap.2. 
num. 4%. Excmpligratii: fccundilimnaturam vcnditionisob- 
ligatur vcnditor dc cvidionc , ctiamH hoc non fit cxprcfsc 
a^tum. l,exempto, \ \ i, & i.'ff.de aiiicnib,empt. ^x^mcn 
in contrarium , fal vo vcnditionis contraitu , partes intct lc pa- 
cifci pofl'unt,nc vcnditordecvi^ionc tcnc^ur-d.Lexempto.iu 
§. qui autem, i%,ff d' tit. late Covarruv. iibr-s. variar. refoU 
cap» 1 7. num- 2. Sicfccundum naturam locationis cft^ utloca- 
tor tencatur ad ca omnia , quaj cx acquo & bono vcniunt : vc- 
hiti . ut fcneftrac fiant, oftia rcfarciantur, &c. fed hacc pado tol- 
li polfc , mancntc nihilomiiMjs codcm contradu , cxploratum 
cft yglofdr Bald, tn d- Lpa£faconventa> 71.ff.de coutrdh^emp^ 
Jafin in L citm quid. 3 .ff.dereb. credit fi cert.pet, 

ff Solcnniacontraduumnuncupantur rquxjurcad validi- 
tatemc6tradus,pr^ccrfubftantialia 5cnaturalia,rcquiruntur, 

. i juxta Baldum in l. ad exaifionem, 6. num.^ . C, de dotis promiji. 
& in repetit . l, i. in 4 . notab, Cod. de facrofan^. Ecclefquem re- 
fert hic Schnetdevvintts num^ zi • Vcr bi grati a : fi pupillus , aut 
minor,finctutorisaudoritatc & dcaeto judicis , rcmimmo- 
bilcm alicnct ii ve vcndac ; licct hzc vcndicio omoia i ua i u b- 

ftaa* 
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De Ohligationihfif^ $y 

ffamialia habcac : tnmcn in ea non interveniat tutoris au^ 
^oritas, &dccrctuni judicis,iftccontradusnriuiii"herubfiftir. 
t. 0 bltgari. p . in prmc.jf. de au^orit. confenftutor^ C. non fo- 
lum. 4.. I minorum, 6. l.jiminot- iul.fi pr^dfum. i6.(jtot^tif, 
Cod. depradtii , d^^al. reB, minor.finedecr. non altenund. quan- 
tumvisminori utilisfuerir././»./i/, donandieaufa cr ihi »nifi 
txmagna utdttate , (^c.ff,de curatorib furiofo , (jr alits , ^c, U 
Artfto.s §./ tbf.adito pratore. l^att Prator.j.^.fftt tbiyprAtor 
adituf.ff. de jure deliber. i magis puto- s- $' fi alienum. /4 cJ< 
l.fifundm. ij^.ffde reh, eor. quifub. tutela , ^c. & l, lex , quA 
tutores. 12. circafinem, Cod. deadmint/Irat.tut. Facbinjib, j. 
eontroverfjur. cap.^^Simoncell. in tra^^de Decret. Ith. 5. //>.8, 
injpeif. 17. n i^s^&docuimus in §, /. n- 24, injr^ deits .perquos 

agere pofiumu^r 

Accidcncalia concradus appcllantur : qus contra£l[ui, ^5. 
practcrciusnaturam,padocontrahcntiumaccedunt./f«nfr/r 
^Bald' in d. l. paCfa conventa.72.ff.de contrah,cmpt. Tha- 
dausPifo hic num t^. ^ Schneidewin» num. 13. Zafim tn Epi-^ 
tom.feud.part. i. num^ %,Menoch confil.sT. num 99. Itb. i . Vc- 
lutijiiconvencritinterconrrahenccs, urdcpolirariusculpani 
prxftct, /. I. §.fic9rtventt, 6ffdtp{?fitt. vcl fi illc, qui vcndit do- 
mum , cum cmfnorc pacifcatur , ut domum cmpcam li bi pra 
taliprctiourqucadtantnrotcmpuslocct. /• fundi partem. jg. 
ffdecontrah empt. vcl fiadjiciaturlex commiiroria, adJidio' 
in diem , pad^um dc retrovcndendo , &c Sed videatur O/vaU 
du4 Htlliger. tn pradt&o Donelloenucleat. Ltbr. /r. cap. i.adli* 
teram A.uhinovifiime quadrupltcemcontrailusformam fuh- . 
ttlius declarat. 

Quiaporroincontradibns faipc dedolo, culpS, &caru 
fortuito quxri rolet : idco antequam-ad pat ticularem iliorum 
cxpofitioncmdevcniam, harcf)ngnIapaiiciscxplicarc,opcraB 
pretium cflc .iibitror. A vocciraqne Grarc^^eAcf , didluscft 
Latine dclus : eaque vcx dcrivatur vcl ^ vcibo quodliga- 

rc. 



. Vejiro igitur , NohtliJ^tr/ji Juvenes ,F^ui- 
tores Amia benevoUntiJSimi 9 Nommi 
lpUndidi^$mo luctAratimmUs h^l^ meas de 
Obligationibus & RealibusContraclibus, tj- 
fisexjariftas ydevoteoffhro^dtdicQj^^ 
ho :Jummo , qHo poffum, opere rogans , ut hoc 
€X indtcio ammi erga vos mei faQiatisjudici' , 
um : Jj?e fimulfr^Sm indtshia^fmmoratas<^ 
catijas vobis Uhoremhuncmeum minimefutH' 
rum ejfe tngr^utfi^ 

Cluod reHtpmm cil :_vobis y NohiUftmi 
T>omim, mea Jemper paratifima ojfero fiudia: ■ 
toto D E u M tmmortalem peHore tnvocans , ut 
€imatibus vejlris iattdatifimis benediiiione fita 
coelejli propititds adeffcj , ampliora fuhinde in- 
cre^nta, ^ optatos Jiicceffusclementerlargi^ 
rii f^^^^iims^Ut ; ut quam diuiijSimi fioren^ 
tes incolumes Jiudiorum vejtrorum curjitm 
feliciter ahfQLvatis i convertatis in D %i 
. Omnipotentis flmmi^^ReipublicaChr^H^ 
tmoUtmentum > nobiU&ttu famiUa ornamen" 
Bonmm cmAhm, velMmupie om^. 
nissm in hoc ^ futuro feculo projberitatem 0* 

■):():( ■ ^Jib^ 
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pihtem fimpiternanu^ Tuhing^, CalenJL 
(tAuguJii, (iAnno reparatA fer C H k l S T ilM: 

Jalutis iiM. DCXK 



lohannesHarp^ 

prechtus>IC 



eLQ^ 




e L 0 G ia: 

<^ fV» fTu '"S* t*^ rV»» ocL. _pv» - 

^^\Qbiltpmo,AmpliJ?,^ Conjulttf, Vtro^ 

acDomim: 

I O A N N I H A R P- 

PRECHTO, IC. EXIMIO: ET ' ' / 

IN Illustrissima '^^^ii R T E B E R G I C A 

Anteccflbri mcritiflimo : Domino mco , Pfomotori & J'. X- 

Fautorimultisnominibusxtatcm . ^^'^^- 

obfcrvando, &c. 




L 

C\ Vonain ,Virorum Merairialium 
Primas, fanabo Te meletemate ? 

QupTecanam,tuafquelaudes ''\ ^J^ 

l : v CarminCjflosCharimm&Themiftos.^ 
Tuanamquevirtus,ad[ricluuslabor, - 
Et rara rerum cognitio omnium, . » 

Famam tuam tulcre ab ortu 

Solis,ad hofpitiumcaderitis / 
Laudumquadrigis.Omnis&:angulus ' ' 
In Oi be toto ^ li terae ufai vigent, 
. VbiThemis floret, viretque, . 
TE(meritoqueTu6)celebrat. . ' , 

');():( 2 ^ Nam • ^ 
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e L O G I A. 
Nam 6aldus,&quodBarcolas>ImoIa> 
QuodcunqucPaullns, lafon & Angelus> 

Cujacius, bmiqueFabri, 

(Vtreliquos veteresnovofque 
Vultu filenri prxteream)cencnc; 
Idomncnobis, iiiipeculo velut, 
Obfcrs videre ; quod (equamur> 

Quod fugiamus itcmque , monflrans^ 
DebetTibi (quiiiiam inficias eac^) 
Aftreamnlcum^ plus Acadcmid 
Patrefque; plurinLii.uiijuvencus> 
Nominaqcia^Themidi iaaavlt. 
Harpprecmte, large dehin^: dabitur fruiv 
EncomiisjTeMufa moririer 
Vetabit > & poft iecla vives 
Ingcnio &: genio. Patrone, 
lam laudedignumfitibiSymbolum; 
Mciqueamoris ,{ervitii & mci 
Pignus daieaeviternum Apollo 
Nunc (ineret Avoicrande fautor 
Tuce ipfe, fulgens Eunoniiac jubar, 
LeguniSacerdos> Aonidumque fax 

Harpprechte, Wiirtcmbcrgici ingens 
DdiCiiuii, acque decus Lycei;. 

" " . Vidgs 



.1 • » 
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Vides voluntatem^atque animum meumj. 
Conatui(edcemis&: imparem 
Eventunu Amice magne quem tu 
Confiile quacfb boni, valeque, & 
Lon2;xvitate Neftora vince dein 
O Nertor huj us (cculi <Sc omnia, 

Quarcunqueages, T r i a sfecundet/ 
Hxc voveo/ D E u s alme, F i a t/ 

facieham 

T^rimbergt i6ts> Dom- 8 . f>oI{ 
Trimt, 

Chrijlophorus Hojiichius^ Poeta C^fcjr 
ReippNoriiMb. Syndicm, 



4 



I L 

loannes Harpprechtus , lureconililtus. 
Huc : per jura hic plures annos eft notus. 

Xjr Uc \Jive velis cognofiere mutui honorar 

"* Lt ges feurevoces ^qua (ine jure daboi : 
%^ut figratuitum rerum conajfiris ufum j 
Seu i/ttnus afido depofitum repetus: 
^ fignora vel/iquis poH Arafolutarecufit 

Reddcre , vel ( quod tdem efi ) deteriora luat, 

• . )^( )•'( s 
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€ L O G lA. 

A N N I S, 
HhfdcUimeth9d$ cmit&4ta mffepvtes, 

S^td^laxesumosMiidlytedviJemt» 
TmmodopergrdUfrmere^emeittiUbw^ 

i^qmehimtjmdemtibi^ cmmteddmt^^mmfinL 



Ob(crvaiTtiasefg% 
iudcbanLi 



Jodocus Colb. IX kfa^ 
&flbrAcifiU 



III. 

IN EDITIONEM TRA- 

CTATUS NOVI DE OBLI. 

CATIOMIBUS» &C * 

V I R I 
CONSVLTISS IMU AM- 

9 I, l S S I M I, D.BAIif. 

■ t R £ C UT i.«<. 

ePIGRAMMA. 

A Uicaquiiageoiitot PiGNO&A mitticioOtbefliL; 

L^busiitrurgatpulcriasiadedeois: 
NoDfedum praefeisibl^ialdcoiMctouiiinu 
^mefibictciius 0« L I o A T offidis. 

Zdcb.Stbdfirmt* 
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I V, 

QlfMsd^rarifiib vaBe SicdniJbs Hyhlk 
Dddaid decerfit tnnnerd verisapts :■ 
Et modo funiceofoliorum refit in oftro j, 

Et modoffurpureamfiblegit iUd mvem^. 
Cftid neSidweaftipans fexanguU ceUa^ 
Semper in ceras officiofa fudsv: 
«r/f»HARPPRECHTi, tmdfirvensiniuftriamenf» 

l>ecerpit ^quicqutdfcrinia Jurishabent: 
J^icquid^ A N D E c T A ^quicifuidfanxere'^ oy 11.^ Mf 

c^icquid^ipfenovo Co D i c e Cdfarhdbet, 
Juireftet ergo tuis vetm iftaparoemidlibris: 

NlL FaCIT AD LaUTUM PlN&tJbiS^ Ht«- 
I>RA MlKUM,. 

ObrcnrantiaBT 
crg6 

Joan- Martinus Raufcber^ . 
LL«Scudr 
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7)^ OhligationibHf. 

tLt dolo non committanrur. /. i .f, defurt. $. r . wfi-^ de ohligat, 
ex dtl.nafi. tsitncn furtum,auc rapina noncfle dolum con- 
ftat. Addci quodlnfurtoraltcmoccultofimulatioincQiitcm 
in co , quod non ^ dcli^lo , fcd a contt adu incipit : vclur , Q de- 
poHtarius , aut commodatatius , ad alium ufum > quam accc- 
pcrit , re commodati utatur : negari fimu^atio ncquit j cum (i- 
mulct,fcadunumufumrcmaccipcrc, & convertatinalium. 
l.fipignore.s^.. i qutre fthi commodatA. 76.l,fHllo, li.ff defurt. 
Cui confcqucns c(l, Servium Sulpitiumimmcntoreprchen- 
fum 4 Labeonc inca partc, quod dccur dolus (inc nmulationc. 
Sulpitiusctcnimdcfinivitdolum, proutcdiftoPraetoris con- 
tinctur : & vcra cfl rcprchcnno i(^hsc in aliapartctantum^, 
quod repcriatur fimulatio ab(qucdoio malo , ncmpc cum do- 
!um bonum facimus, rem nodram, vcl altcrius dcfcndcntes.^. 

I. $. 2. ibi ,quiperejufinodtdtJJtmulatiot$efntuettturvel/ua, 
a/el aliena.ff.de dol. maU Quarc cum fupr^ pofita dcfinitio 
utrumqucdolumcomprchendat (in utroquequippcadcftfi- 
mulatio) cam amplc^li debemus , maxime cum ncmo cx juris 
Audloribus dolum ita in gcnere fumptum dcfiniverit , docente 
Bargalto d.lthicA.n-zo.cjr fiq. 

Dcfinitioni doli proxima cftdivifio, quxindaasdedu- 6o 
citurfpecics. Autcnimbonusdoluscft, autmalus.t/ L\.§ u 
ff- de dol. mai.Do\iisbonuscfiCcipCum , vcl alterum,proprias 
xes, vcl alicnasjuvandi, inventaCmuIatio:quidoIusprofo- 
Icrtia&induftriaaccipitur. d. L \ §,i.ihiytuenturvelfua,vel 
aUena (ir§.3jhi,profitertta.]f.eod. QucmadmodumdcB.A- 6i 
thanafio traditur : qui , cum i Juliani Apoftatx fatellitibus 
conquircrctur ad necem; quS fugicbat naviculi conversa in 
contrariam ftuminis partem , his , qui fc infcqucbantur , cx in- 
duftria occurrit : & quscrcntibus , nunquid dc Athanafiofci- 
rct ? refpondit : fc non longe illum navi euntcm vidiirc. Atquc 
ita ficarios lilos , contrarium curfum tcnentcs, cffugit : bono- 
^^cdo\o ma\utticxd\iC\x ^ut ex Partfio confil, 67, nu^s^* 'vol. 

F refert 



4^2. §.Seqt4ens.2.Infiiii4t. 

1 w^ntBMrgaltm d. trdHJe dol • Ith, i. ca^^ 3 • h tim. 6. Hinc rc £13? 
qoidam doU bomrpccicm » iicitumque cflic fcribunr, fallaA 
citercx hoflium potcftatecvadcrc. l^ihtlintenFKz^.ff.deca* 
fttV'&foftltm.reverf.Hotom.libr.4^%§hfirv. 4. veOigalia iii^ 
juda &1I icicafraudare. Karbat^cfrRoman.ittLvt&igdlta. i ol 
jf»depmbiican' dy ve^igalib. Bald. ini CHmprepona^.i. Cod^jdik 
tuuticofitn.drinL uinprinc. col. i,C*di€MdHc.tolleHd^.Tir4^ 
fmell. deteifM&LigHagier in pntfat, Htm^ ^jf» HbfpUtres cUatt 
cuftodiescarceris , cui injuft^quismancipatus c(i, falicce; lH^ 
aan. in traSi. crimin. lib^ i . r4r^./.#m. /^. AtbatiHiittddtUtitl^ 
ttik»4dBHrttLiitLi»legati, 4. inprincip^Ut, b.jf.depetHtf.diiijt. 
ferBHuedSegdtim cauiajuilicaviUatronibus & fraudibuSUtL 
Lcnmpater. 77. §. Titio^^t, in fne.ff, de legat. z.glofiHt ch»^ 
fiiHtes. \6. inprincfipervifk malignantium, de eleSlion. in (f. 
^d^iti&^imtt*fn^.itttmiji . lioilem a(lu , inddiis fic Arata<^ 
gematts circumvcm're : modo fub et:(pccic ^desdata non faf. 
latlir i^ttt helli juta violcntur. Hotoman. iUnfir. ^ts^^ 7. ydMtt, 
Wi. t. ifH£ff'S\' Mnret, Ub. 18. vdrM&. cap. 4.. AntimachidveBt 
dHifor /ibr^jt tkiirem, 12. WaremHHd. de Erenb, Meditam.pr^' 
feder.libr» /. cap. 1. nnm, ^a. ^69. EltasReHfrer. Ubr, 2, art^. 
Strdtdgtmat. cap. 5. ho/g^ referens Hilliger' in DonelL enHcleat^ 
Uh^xucap' 40. fib Ut. C,pag.i3p2,HbiplHradoUboniexempld 
recenfet : Ht dr BerchoU.in trdSi. defd^. c, 6. »; 5. & BargaUtti 
d'Ub. i.c.3. ^feqti-iiHiprdCdterisodnemdtetidmfitlijpm^eX'^ 

^tfliedt. Ccetcrumdeidodolo in hoc&pqq. nonagitur. 

- Siquidcm dc alias dolam nmpliciter cum dicimus , dolum ma- 
lum uri^urimum intclligimus. l.fidolo. f. dr /, dolns empto* 
ris^ li. C.derefiind. vend. l. delo. f. C. deinHttUb.ftipulat. l. do- 
lum. C. deperic.^cemmod. reivend.cHmfimiltb. Cagnol.itt^ 
/. omnis definitio, 102. ttttmM.f' deregnL jnr, Ant. Delrio ad /.. 
contraiim^ vs*ffidiref.fttr,€df^h idt^BdrgdLtLUbnhCdf.p^ 
fertitt. 

Doltt» 
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^DeObligatiomhnf^ \f3 

; - Dolus malus , ex L4beonisfintet7tiaAzfinitmomv\\^ cal- c^. 
lidicas, fallacia, machinatio ad circumvenicndum, fallcnduir, 
dccipicndumalterumadhibita.^./. i.§.2*mfin.ffdedoLmaU 
Quam definitioncm verbis duntaxat, non vcto re ipfaaScr- 
viidcfinitioncdifferrc, nonomninoinfulsequisdixcrit. £t- 
^nim utraque habct loco generis machinationcm : utraque 
continct fimulationcm adfallcndum , dectpicndumquc alte- 
rum adhibitam. Nam tantundem important illa Labeonis 
verba, calliditatem tfallaciam ad circumveniendHm ^o^zsX'-^ » ^ 
tum iila Scrvii Sulpitii, cum aliud agiturtaltudjimulatur. CaU' ' 
liditasquippevelfallaciafinefimulacionccirc nequit : quont- 
am n apcrta fronte machinatio adhiberetur } calliditas i vel fiU 
lacia dici non poflfet. Sed vide utramque iftam definitionerm 
ingeniosCt contra alios ^ defindentem Celfum Bargaltum fipe * 
allegatotra^at. dedollib. i- cap,i.ubinum, ^i.flures dtverfi» 
rum Interfretum definitiones recitat . Sane&aliusperhibetur 65 
dolus, rcipfacontingcns, abfquefraudulentamachinationc» 
& citra (imulationem ^ qucm ncgocialcm indigitat Jacobus 
Gurrcus adL l- C.derefitnd. vend. fag- 88. quo contrahenti- 
busfccircumfcribcrcconccffumednaturaliter, id cQ, cxna- 
tura contradiis i/*^fl^&)f five negociative. /. in caufi.\6,§* 
p€n.ff,de minorib. l. itemfi- 1 2. §. ult.ff locati, Novell. 97. c. i • 
propcerfubdanciam concradus, & vocum contrahentiunu, 
Petr.Fab. adUio^- ff.de reg.jur. pag. 7)^6- velrcipla acfadot 
citra pcrfonalem circumfcriptionem. /Inton Fab, Itb. 8. conje- 
Bur.cap.^' Qui tamen dolus , propricbonusminusredefta- 
tuitut;fednccdoIi mah fpecies eft. Czteriim vocaturitaob 
Cmilitudincm , vere non eft : & cum dolo vero , bono malovc, 
convcnitgcncrc non fynonymo,fcd homonymoj docemte Hil- 
ligero d Itb. 1$. c, 40. Itt. C.pag. ijpj. Huc^referantur ^ quaaH- 
notavimm ad §■ r. nu. /8- & feqq- infr. de empt, vendtt. Dc 
multiplici autcm doli mali fpccic confulatur Bargalius Itb. z. 
6dp,z,f^altquotfiqti^ 

- " F 1 Cal- 



f # Cuipam dupliciter accipi & confidcrari ; in gcncrc , & la >■ 
^pecic, nonobfcurum cft. Ingcncre confiderata , dolum & 
quodciir,qucr.idumillicitumcompIc^itur,/.^/?rz/#w.pi.;^ 
de verb.oblig. l. magna, i2^.ffi de verh-fignificat. Alciat . in /, ia- 

• taculpa,i2s.nt<M.\-ffed. t. Er dc hac nobis fcrmo non^^ft; 
cum )urisau£iorc$perpctu6doium^culpareHingant, utint, 
cohtraB US.13' ff.de re^ jur l fi, $tt certo.s.,^, 2.ff commodatiX^ 
frocttratorem^w.&la^rocuratorc. if. C. mandati. eum mmlttf 
tyjimtlibus In fpcciali fignificartonc culpa ficcommod^ de^cft- 
bitur: utiitimprudcntia, qua homincs circa rcs alicnas, vel 
negligt]nr,quod(krioportctj vclfaciunc, quodomitti dcbct; 
Coraflib- mifieUanJur. eiv, e, unitm.p. Ant,Delri$ ad l.eon- 
ira^m. ij.ff, de reg. jur. eaf. i . Genem k>co ponitur» mfrmm 
« IdentM, Quia fi quippiam ^ fcicntc prudcntcquc fieret : ft- 
^um bocnon culpa,i]uam inlcicntes & improvtcH duntaxat 

y f: contrahunr,did^ofl!^|,(jbdi)i.dplumincidcret«//,i.$-i.^^r 
MmdL Adii^f iHH^MliUHim, Quoniam in rerum pro- 
priarum adiiifRiftraciCiiecDlpa ptopri^non conlideratur , nec 
f}amn0^ijfmtjSik t^.§- t.ff*fihtt* nMtrim' nifif in nimium 

de^veri.J^ttifif^i^^^aifiti^l megOgttnt , quodfieri e^mitm 

' ^ Itil allud, quim ncgligcntiacenlctttr. $> Ft4terea tnjrk 
f ^iifr0ltim9M,fi, tt$eerte.s.§,2.ff- cemttt^dniilfieim ficio, 7K 
f.ffepcie. §Jtlt.iitfridefieie$4^* dtimagna. 22 6 .ff.deverltjt^ 
grt^J}.&§eer,ittdXeeittrdihte* i.i.ff,dereg, imr, cap,s,ttttmr,^ 
Mfidtxxtquoqucve/facimmiffmedemtittidetei' Qmodoh; 
^i^dem culp»non tn defidia tantiittB ncgligcntis fed quanp 
idoquecriaoiinladoveriatBr./.^/irM)0r«> 1 .fttdleg, ^ttik . 
d.l.fifirvttm^i,ff,tliverb.§hligat.CorafiiUiy.^myieiUm^4 
mttmt^pJmfimeJPimtreitmlpa defimi$i&i^iex DeSwAmrefitn SJm^ 
galimd, trttBJetkigMk^^^utHttmM &fiq%, i 0 i k f i$ iiUger4m 
D0miBi€mm€iem$d^\i^/lMt,4^ Q^^ia^ ' 
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• OhligationthHf. * 

.yi\.. Quanquam autem Bartolus & rdiqui Dd. in UqHod Ntr- 
vd» u.ff.depofit, quinquc culpx fpccics conrwitr.imr \ lariill- 
mam,latiorem,Iatam, lcvem&levUrimam: & quanquam 
Ctjam Doncllus ad l-procuratorem, ii.num. is,fuwj}qq. C« 
maf/djftdrlfb. 1 6.Comme»t4r.dejurecivtl'C,7.pag 6zO'ZVim' 
quc novitcr (cquens Hunnms Di/put, \ 4. thejlult. Jatam dun- 
raxat «Sc lcvcm calpam agnofcit j aliiq; alitcrculpa diftinguunt, 
ut apparet e:< noiatu Gothofredi ad d,L quodNerva. \ uff.depofit, 
Bdr^M d. Uh. f.f.i. ».if . c^y^^f vcrior tamcncftfcntcntia 
coriim.qui culpas nullas fpecics/Tiquidem maius dc minus non 
conftit uunt divcrfas fpccics. /. ult. f, de mJhucJ' dr inftrum, le 
gat. /• u , cui vi4.11 ff.ijfuemadm.firvit, amttt.) trcs vcro gra 
dns, nimirumculpam latam,Icvcni, &lcviflrimam,faciunr. 
Quotquot cnim funt gradus diligcntia: : toridcm ctjam cilc 
gradusculpx icu ncgligcntix ncccHario ccnfequitur. IfilKec 
namquc duo, culpam & ncgligcntiam, idcm valere, pauloan- 
rcoftcnfum eft, exd» §• ult, tnfr,defocietat. d.i magna- zit ff, 
deverh.Jignificat. drfimilth. Atquiin jurcdiligcntia rcpcritur 
fumma (ive exa^i(rima;diligentiamcdioctis,fivcmcdia; 3c 
diligentia exigua fi vc minima. /. regula. g. §.Jed faCit 2,ff. de 
jur, (Srfa^, tgnorant.l.tn rehm. i8. tn prtnc.ff. commodat. d. f . 
ult.infr.dejocietat- Eftcrgo & ncgligcntia fiVCCulpaCumma, 
Vcl ( quod idcm cft) lata culpa. dl.regula-9.§.2 ff.de jur.c^fa^. 
irnorant- l, cederedtem. 2\s.& /• Uta culpa. z2i.ff.de vcrh, 
fig. "Eft & ncgligcntia fivc culpa levis. /. homo lther.%i..^.z.ff. de 
acquir.rer.dom.l.cum res.^7. §.cu/pa.j ffde le^at. 1. l.tutori-LO^ 
C.de negoc. geft. Eftitcmncgligcntiafivcculpa minima, qu» 
Icviftimadiciiur. l'mlege.4i..ff,adl. Ae^uil. Etexa^liftimadi- 
hgentia^cuipaflcviftimacimcdiadiligcnria, lcviculpac; mini- 
ma diligcntia,Iatx culpae opponitur- Atque hi trcs c ulp x gr^ 
dusmanifeft^ colliguntur exd.l cumres 47. §. culpa.jff.de le- 
gat, I . ubi fit mentio culpx lata:, lc vis, & diligcntiae , pc i quam 
tx oppoIico%Qifie4xiculpamlcViIIimam, non dubitandum 



.f Sequens, 2. Tnjlitut^ 

crt. iL^empcripicuecorijrmatiii rA-/,tr<?»rri?ii?/^. ti.ff.dertf^, 
ff/r. Cumei-.im Ulpiaiius ibi dixifict, clTc quofdam contra- 
Ous.quidoiu;!! & culpam rccipiant: quofdam, qui dolum 
&culpamlcvcm: tandcmfubjicit, circquofdam cx cnumc- 
catis, qui prartcr dolum & culpam lcvcm, rccipiant ctjam dili- 
gcntiam.idell, culpanilcviflimam. Nificnimdiligentia, pro 
cxa€li(rima diligentia accipiatur: vana & nullius momenti 
cflTetcvidcns culpx & diligentix fcparatio abUlpianofada, 
vil.p,utcerto.^ ^.nitncvtdendMm, in fin ffxommodati. vana 
quoquc & ridicula cffct cjufdcm Jurifconlulti rcpctitio, tn d.L 
contra^lm^ i \.ff.dereg.jur. Atqucillam intcc culpam latam, 
lcvcm & lcviflimam diftin^lionem,ut vcriflimam, approbant 
^ efenbeciu6 dr Hotoman^ tn d- praterea. infr. tit. proximOt 
Cerafd Itb,^. Mifcelijur, civ. c.i.num.w.Duarenusin traSl^ de 
in Itt' jur, num. 3j. dr ad tit. C.de commodato. cap-%, dr ad l.fi 
tftora. p, verf.non etjam culpam^fffolut. matrim. Borcholt. in 
tracK depa6f. cap,$. num. ii' D. Colitga Bocerus in d- 1. contra- 
£iu6. i j ff de reg. wr- cap.i. num.4. Schegk, in delibat . jur. Di- 
fpMt. \s. thff.^i, ad lit^ B. Stucktus part. i . Exercit,Jufiin. de- 
cud.Q. Affert.\. lit. /. pag.j^j, Petr^ Gregor. ltb-t\,Jyntagm, c.ii, 
num u HopperusltbtX.TrH^etim. pag. zp. Charond- ltb.^.vertfi' 
mil.cg. Gregor. Lopez,. animadverfc. tj.num.jtd' 4» Jacobtss 
Curt. libr- 2, conje^ur. adfratr. cap. zl.Lycklamalibr.y. MeW' 
hran. ^ 4 • Dccianjibj.praxis crimtnal^,6 .num.S hos^ recenter 
citans Htlligertt4 in Donello enMcleat.lib t\6.c.7 . adlit. F, 

yi Ei fi vcro f attefiantibtcs Corafio dr Duareno locis proxim^ 

ailigatiO certiflTima juris definitione culparum gradus com- 
prchtudi iiequeant; fcd poiius Judicis arbittio rclinquidc- 
bcant: utis prorenata gravitatem, & magnitudinemculpa;» 
cxcircumftantiisdiligcntcra:ftimctj&, quae culpa ccnfcatut 
commiin, prudcntcrdcccrnat. l.femper. 75. J. culpam^ff.quod 
viaut clam.l.mora. \2.ff.deufur, nobis tamcn hxc qualifcun- 

71 que cx fundamentis dcprompta dcfcriptio fufliiciat* Itaque 

lau 
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T)e OhligationthHS. 4.7 

fataculpanoninepte dcfiiiiturpraitermiflrio minima: diligcii^ 
' tiijdeft, ciusdiligcnriaf, qiix non cniiofum & ind iftrium 
homincmrcquirit : fedquamnatura ultiO unicuiqu^rcguU* 
ritcrfappcditat, auflore D. Bocerod.cap. 3'num.^,Wc\, lata 
cu!pa eft, non iiuclligcrc id, quod omncs homincs, crjam ftuU 
ti &impcriti,intcIligunt.<^7/-*/<ir.22?.c^<^./.<^£'</Ir^^^/^«».2/y.§. 
fin.jf deverh^fi^. VcJuti, fiquis rcm commodatam in publi- - , 

ca vianodjrnv>tcmporc rcliqucrir, (5ccau(ctur,fcnonputaf* ' ^ 

fe, quciiqaamablnturume(rc: autfiquis ptxtcrrdat,. fcigno- 
rarc, qUod loco & cdidtopublico prodriptum erat : aut quid- 
vis aliud, quod caetcri omncs fciant. /.y?^yJ"^///>////^« !»♦ f . 1 .j^ 
dtinfiitor. a6li,d,l. regula.ff. §.fidfaiii,ff de iHr.(^ facl ignor, 
Hinccft,qu6dlataculpapafiiminjufcdoloprcxima,aiq;idco 73 
dolocomparari, prope fraudcm acccdcrc, & aliquandocf j im 
abfolutedolusdicatuf./. ( .§ i.f.fimefir falfmodMxJ.l quod 

. Nerva.jzff.depofit.lJifidejufior.zpJnprincffjnandatljmpH- 
beriht46.ji\yfifraH.ff'.de[u[pe{f.tutor'd.Lcumres,A^'7.^.culpa.s* 

ff. delegat.id.fi fortuith.n ff de incend.rum.naufr .Ijmulter.z i« 
§.fidenim.sffadSC'Trebell.l»(^Udtfitum.Z.§.eumtjuOi'jj.i.ff. 
deprecario, l,/,§ 2,verfculpa.fffi(f, (fuiteflam. Ubcr ejfi jufft^ 

erit, (^c. d, l. magna- 226- ff. de verb. fignif. l. ts^ cut. f . $. do- ' ,^ 

lum,i$JfMtinpofpJf.legator.firc» Enimvcroproprieloqucn- 74U 
dolataculpalonge 4dolodiffcrt. Nam dolus cft ft-aus ccrta: 
culpalatapropcfiaudcmacccdit, vdquafif auseft, fivcrV^us , 
intcUeCbi Sc pTxCumptz. c,2.tn princ.ext.de depofito. Coraf d, 
lib ■ 4. . mifcelU lur, ctv, cap.i- num -i^.iate Bargaltua praallega- 
totra£fdedololtb,^.cap,t.num.io.crfiquentibM,, • 
Lcvisculpacftpra:tcrmi(Iiomcdiocrisdiligciuia'.D ^tf- 75 ' - 
cerd.Commentar,adUcontra^us.is.cj.n.6ff.dereg.jur,Vc\, 
lcvis culpa cft, cum quis in cc pcccar,quod diligcnspatcrfomi- 
Iias,fccundumcGmmuncm hominum naturam,prccavcrc fic 
cvitarcpotuiftct» Eienimoppo'iiturdiligcn/ia, qualcmbo- \ 
nuspacccfamiliasfuisadhibeiercbusfolct. /./;frr^f/.2/.^. * 

tantiim^ 
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^ %Stqucm.2.Infiim. 

ieg q^»dftfe, J5. %.firuv€»Si4' ff. diemrm h^ mfi^i^s 
tJtff ii quit annuliun Gonuaodatant , auc aliam rem predO«^ 
fiui» Ac^QC fadl^ intercipi poterat, non oondidetit in aicaj^'^ 
iedin medladonMicuiviseipoGfan dimi&rit. |]^^ 
fimtfd.p.fffikumMirimem, Et iian^culpamln dnbiQL^giiP^' 
larofesiotell^unr, qaando(ineadjedione«#fp!8fm|«^ 
expnmum. srg. i.prMiereM.i^Mf,fr§xim$^tJ^4mfJ^9$.7M. 
ff.prefiehJfi^terM.9Jbi^Jafimmmm*%.^^j^ 
§• > fffi^^' mMtrimm <%)diutamcnexandiendnmi flm% 
tcriafttbjcdaaliudnoafiMdeat : mtf9SBdrt9hmiml.imv€m^ * 
dui9m9m.%.i.fiqmitfim&m.mmmm.6.ff.derekdm&mt.fiid, 
feffidemd Bstdmm i» /• qmkfiirtuitu.^. verffiddmhitmitnt^ CJk\ 
fignerdt. dS, Z^t m m r^fitfiTf Ht. i. eemfii» ao. mmmt. if.AtciSt 
tmmimd. l, mMffut. 1 1 6.mttm. fffde verb.fifft^.Veeittm 
gmeimm, ^mliesimdLeemtrdam> is^ffde regul.jmr.fltmrilm 
:tfiemditBmrg$lfmd*trdS9ded$Llik,s^cmf.%. mftmter. if^&fh^ 
^mttk \ _ -^-^ 

7^ IiSyifliouculp«eftpfstermiflk>fimim«d%^^ irv9- 
demte 2>. Beeere d, Cemmemtdr. ddl» eemermffme. a|, emf. #. ttm*T» ' 
ffderet^fiB^. Vci» leviflima culpa didtur, ci^m quismedio» 
crcm jSifgemiam in le cuAodienda adliilxt : ftd cnlpam ta- 
mcnadoiittir, in quam virdil^goitiiGmns & (agacifldmusnoa 
j^idiflcr. Uarebus. i9.imfrime.ffemmmteddti'ii.S,&i8efmi^ 
dtmff.de ekHgdi* ^Memb. Excmpli gratit : fi qiusgem» . 
mamfibicommodatamincluferitinarca, &cifiirattcalfqul 
,M!am abflukiit 3c fiirripuent, Hic fan^ cafus c^ abhpmifie 
diligcnti0j mo prjevidoipotucrit» cafibusfortuids non anmu 
mcratur, liccr quim proximiad eos accedat./» o^iAir^^iir.s^* 
§. dmmmd.jf» frefieid.Lmmmtd. f • §- /. ff. mmmtd , edmf9m.fimkth 

77 IdrHtilre. jExd|^iturfiirtumdomcft^^:i.d4uefioofiw 
gna.rationc : qwa Iblet ^uipetari inter cafus foitditos: diai 
^cum domefticam hominis coofiHo pnsvideri noo folk. 
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IDe Ohligationihus. jf.p 

4trg. /• etfm* qui. 14. §, idemfiribit, ^.ff.defitrt. Sch/ieiJevvitt, 
aaprittcip. injr. tit.prox. nttm,S4» Dudren.adpradi^itm tit^C. 
de commodato. cap. 8. Et ea de re vide diverfimode fintientes 
^efinbeciumpart. i . confil- /^. num^ ii & Andream Clu* 
dtum in tra^. de condt^.fitrtiv. cap. z.adfin. Jafonem in §.fid 
ifia. numer. 4 6 • infr. de aSiionib, drl^i.C- depofit, Rtminaldum 
confil 1(^4. &fetj' num. 206. Romanum confiU^ is. num. 11. ^ 
Bofftum tnpra^. crtmif/al. tit. de remifi^merced.num.juhojf^ 
referentem Stuckiumpart. /• Exercit^Jufitn- decad. g.ajfirt, 4. 
lit^K,pag.ss^- 

£(l igitur cafus fortuitus , quem nullum conniium huma- 73 
num prxvidcre potcft. /. i.§fieotempore. j.ff.deadminifirat, 
rer, ad civitat.pertinent. d. /. quafortuitis. 6. Cod. depigrterat, 
^(7. aut , cui prxvifo ctiam humana diligentia & cura rcfifterc 
ncquit./. exconduHio. /5. §. i.ff. locati.l.snrebus. tl.ff.comm^^ 
dati. d.l.i.^.drtUe qutdem, ^.ff. de obligdt. ^ aifion^ /. injudt- 
€io. 28. Cod. de locato. Donell. Itbr, lif. Commentar- de Jur. civil, 
cap. 6pag.^L7, num. \ o. P.Gregor, libr^ 1 1 • Jyntagm^cap. i !• 
num.i. Sebafiian^ Medic- Defortutt- cafpart. t.qUAft. \2. He' 
mch. de recuper^ pojf remed. 1 1 , num. is, Delrio ad l. contra- ^ 
llus.z^. ff. de regul' jur. cap. i fub finem. ^ tbtdem D* Boeerm 
cap. num, 8 . De inccndio , nunquid cafibus fortuitis, an cul- 79 
pz, (it acccnfcndum, controvcrtitur .^Etilludintcrcafusfor- 
tuitosnumerandum, apcrtccvincit^. l,contra£ius. t^.infin^ 
ff.de reg jur. d, l.fi, ut certo. f, §, quod vero. & d. L in rebm. i8* 
Jf.commodati. cum fimtlibw^ Quibus non rcpugnat l.s^§ ut 30 
curam^ 4. ffl de offic. prjifeit. vigtl, ubi dicitur, inccndia oriri 
ncgligentiaieuculpainhabitantium* iV^mdum PauIusJCin 
ca legc inccndium culpa inquilinorum accidcre pcirc afhr* 
mat, eoipfoprxfupponit, incendium aliquando ctiamcitra 
inhabitantium culpam fieri. Proindc rc6le ftatultur ; incen- 
diumnonnanpliciterculpasadfaibendum) (ed intcrdum ca-^ 
futnfottuitumcnc, nimiiumifulmiac,vcl ^pcavishomini' 

. Q. . bus 



jo §.Seciuens,2,lnJlitut. -^' 

bus&mcendiariiscxcitatiini. T>ehri$4dd, i li.ff^deregttl.jwr* 
■^X «/^.ztf.Similitcrnonobftat/.yyvf I iff.deperic.&cimT 
mcd. reivend cujusinprincipioexprcfscafrchtur Jnccndiuoi 
lilieculpainhabitantiumiicri non pone. Etenim in qiiaeftio- 
Bclocorationisdubitandiaddu^ahocquiclcmdicitur : inrc- 
' Iponfioncvcrolongealiud dcciditur. In ea nquidcm Juri^ofU 
fultusdubitandi rationcm rcmovcndo clare difponit : inccrr- 
dium etiam fine patrisfaniiliasculpa, adcoquccafuquodaiil 
exoriri pofre. Verum hac de re confuUntur Cujacim Uk- 17. oh^ 
Jervat. c4p, 2 p. in fine- Pacrw centur. i . hwpAc^pmw. qutjQ. 4/, 
FirgtL Ptngiz,'Cap. 2. tlhfir- <]Uitf}, Sax» ij.num.j. dr/etjtf.Ho-' 
toman^ Ith. 5. ohj.to^ Modefttn. Piflorispart» i^qn*p, if, Sehajt^ 
Jdedicdefirtmif» c/ifpart,2. quafi.7,Joan. Ltthlerm iu trait^ 
deincend. hofque referens HtUigerm in Doneli- enucieat. lih- \ 6m 
cap. ^ ad Itt. K. item Nicolam Sudorim lih. 2. "Di^utdt.jurisciu 
wiLfuhtit. deincendia^ium. fag. 141. cum feqq. GailJihr. 2^ 
ghfervat^ 1 1 • liynfimger. cent, 6 obfervat, 8 8 . Paul. Berens Di^ 
0ut.^ them, j .auafi^ f- HdckeltmdM, illufftfium ^afii^m* Dt^ 
ffut^g.thef^.fiihltt^A. ^ 
%% Quibusomnib.itadiftinflisaccxplicatis.quacripoteftnor» 
Miconvcnicnteriqnidinquolibetcotradtu vcniatprxftandum^ 
^ £t prorcgulabrcvitcrobfcrvandumcft: quod contradus alii 
unius tantnm caufai (ive ad unius utilitatem^nti utcom- 
^ inodatum>utdcpofitum:aliiutriufqucgratiacclcbrcntur; ut 
' cmptio i locatio , pignus , focictas , &c. U bi utriufque contra- 
^ hentis utilitas vertitur : ibi dolus,Iata & levis culpa prsfhtur^ 
Ubi vero altcrius rantum vcrtitur utilitas j fiquidcm accipicn- 
' tis, utincommodatojdolus^Uta, levis &Ievi(rima} findan* 
tis, dolus & lata duntaxat culpa^ut in dcpofito, prxftatur*. * 
Nulli autcm iftorum contra^uum fui natur» cafum fortuiw 
tum admittunt. d, Lfi^ utcerto. 5-. §• nuncvidendum. ff^com^ 
modati' d. l- contra^m, 23 ff.de reg. jur. ihia^ D. Bocerm C4p, }. 
^ nos (volcnte Domino) tn titulis fequenttvm dt fin^ulis con^ 
irdStkmcxfPMtmmdcCMrMtiMU StH^ 
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aVIBVS MQDIS 

RE CONTRAhIt^VR 
o B L 1 e ATr I o, 

Principiiun Tituli. . . 

R6 contrahitHr ohligatio , veluti mutui da^ 

fiantiwlMti vino^oUoyftumentOipecwua m^^ 
meraiSiMte^argemOf mtro: quaereSMtenmm» 
rando , aut metiendo , aut adpendendo in hoc da- 
femfpm^tccifientiumfiant. Et^pioniamncJfie 
teaieeteiemi^ei ffidfdiaejujdemf^ 
tatis redduntur : inde etiam mutuum appella^ 
4iim eSi^ifmOiifaewutiiddaturf^ 
jiattf^exHsjiitlaf 

turcqndiSk* - ' ■ - ■ ' v - * ^ 

S U M Ud RI JL 

I. Coimexiohujusdtulicumppecedente. ^ 
«. Goittnduiiecoiiiiabi^QanJ^^ 
I» tecontMAaua^ifiiiMfo^fociecaiemaiviiRto 
iiiBtttiot^ccQniyitohwomiMri. 



Trincip.Tit.Infiitut. 

4. Carr9ntamciuinc|ucconcra4^usce|des^i^eiyj^<^)^ 

y. Mutuumunacappellccur. ^^}- 'i^' '^'Mf--. 

6. Cujaciiderivraciomucut explodicur. - 

7, MiimidefimciO',huj^us4uediligemex{<lkttio» ft 
t*. MttcuiiiawiiiacpropriuscoiunAa^ 1/ 

^ Qnando coiinadlu& dicttar pEopric ceUt^lftciis» qiHUife tlten» 

xo. CurnrawuiB&coiitMdliifJCwai. . v 0 

■ II. Curicidcmnomlnacus,& juTisgentiurB. ; < • 

li. MucuansdcbeceirercLmutuan.-lscdominuS. • 

Quancitatis nominequi-H fi^nificecur, 
14. Muti'uiii c^uomodo dL£feraca coiximodacoydepofitD 6c pigncMflR* 
ij; DarcefldoiiiinLunicransfiBDre. ^ 
lA 'AfodifattiiriKiiii»iBunaii»^ imeccoiiiinihliwi ■Hnc Jtf 
pofiiuin. ' 
Ad|iiviiHiito9inon(iecipibeneficiooporiet.' 
iS' Tresmutuifpecics, juxcaDodlorcs» 
ip. Mucuumnacurale cantiim , civircuncuni, &mixtum. 
ao. Ifiadivifiorejicicur 6cunicujnduncaxatmucuura ftatuitur. 
21. Mucuiuu» iecunduni «juofdani » aliud proprium » aUud unpro» 
- , . priuiir.. , --^ 
,lHI.H««quoqiicd^vi&wpre1^^ 
Mutuumccwitraherequlpotfidc;. 
44. Kciiiouia!iuaiplus)Qristraii8(errepote(t. qukDiprehabec 
if. lAqyiovis ooaBiadlu obuuiibi cootrahc o ti u gi coiirenfiiSjieceiMU' 
riiis. 

z6. Furc8,aIiivcrcmaUcuialienammutuamdando,nihilagunt. 
17. Pracfides proviocianim mufui cantra<aum celebrarc probibeni^ 
tur.. 

aS. OmncslegesC6dicisa(fcercam.f86Ufpedeflfenat«» 

a^ Incelk^sl.j^cdt<bs.H C<'<>^b*c<^^' 

fa Qs^tenos &&&ifteatus.noAa temporis.coiitiifins^ciiafiibdiQei 

Itusinirepoflint. 

•^i. Incellecflus 1. 1. C dchis, «juicrpublici rationib. &c. 

5z. Magiftratibus provincialibus mucuam pecuniamaccipexe licci;. 

5J. InteTlc<5hi!»l.q'iir<juis.i^ C.ficert. pctttur. 

l^hitcUcdhislic<imaKios.8,0.clemimcia£ii$,6(€. ^^. 

• a«. Ffliii^ 



» 
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2)^ Ohli^ationihiif' 

^f. FlIiirarDllias 8c fervi nuiiimos peculurcs mgraos dances i patriSf 

& domini voluncace iH facerc cenfcntur. 
36. Fvliofamiliosmucuampecuniaradarenemopote(L 
i7' filiusfaniiliascxommnegocioregulariccrobligacur. 
38. An 6c (^uaccnus pupilius mutuam pccumam , fme tutore fuo , tc- 

cipicndoobligccur. 

Q:Jatcnusminor2y.annis,curatorcrahabcns,cxmutuo, fineil- 
Jius confcnfu , obligari polfic. 

^o. An & quatenuscivitas,accipicndomucuarapccuniam » oblbrin- 
gi^ueaCr 

4'' Stnclegcnihilaffinnandum. ^ 
4'- Civius confcnfum, adobligandum fufficientem, intcrponere 
potcft. 

4}- PracldcusEcclcfiiunacumcapiculo mucuam accipicns pecunu- 

am,adeamrcddcndamobligacur. 
44- Fxplicatiol. civitas.z7.ff dcreb.credin. ^{ 
4;- Incivjlc cft, nifi coca kge pcrfpcda , judicarc vcl refpondcrci»;' 
4^. Civitatisadminillratoresvcl fyndici, civiucis noraine contrtr 

henrcs, «^uaccnus ccncancur^ . ..^: 

47- Nemodebcc cunnilcerius dccrimento Iocuplccari« 
4|<- Pecuniaminutiliucea) civitaiis conveiiamelfcquomodo pro^ 

bctur. 

49. Scncencial.ulr. dccxcrcir.a(fH. . ' • > 

fo. Nunqnidludcns,ficolluforifuo pccuniam muTuavic, ejus exft' 

<ltioncra fivscotK{iclionemhabci.c. ,. . 

jr. I-ufusprodigalicacislnftruroentura. / ' 

^i. Schacchorum ludu c«teris prarfcrcnduSe 

QuarlegcsinluJcndooblervand»^ ^,^ 
/■4. I-upuscii honiunhymo. 

JS' Mutuidatioinc|iiibusrebiisconfiftat. ^ ^ 

j6. Aliudproalio.invicocredicoiilolvincquit; 

57. Nullmulitjiilee.lidcm. 

58. Pancs,pifce.,carnes, &c. anroutuodaripoflflnt. 

yp. Hccjuidntuttnnnfic fiiidcronummimutuodatireddanturr vv 
€0. Accidcf'cia .'ubllantiam vcl natummrci non immutant*- 
'61. f,ujufijuccontra:lusiniciumfpccb.nduin-i. . . . . ; 
<i» -FavoiiiuocuiiibctKnuntiarelicet. 



^rincip.Tit.InJlitut. 

6%. Connderatiol. t.inprincip.iCdefeb.creciir. 
44. Quocia<fVunie(l,rervari(lebec. ' 
6$. Modus dandiSc accipiendi mucuum quid concemac 
66. Communismucuumdandimodus^uis. 

Conciliacio 1. fi ego. 18. in princ. f(. de reb. credic. cum L cum in 

corpus . { 6. ff de acquir. rer. doniin. 
Sideccmdem,& paciictriuc undecim rcddaSianabligacioul< 
^ cradecemnafcacui:. 

Ufucacpccunircredicarexpaifionondebennir. > 
yo. Donaciodneucriufque voluncacenonconcrahicuf*.^ ' 
71. Padura>formammucuideilruens,nonvalec. ^ 
ji. Singularisraucuumdandimodus. 

7|. Periibcram perfonam, juri noilro nonfubje<fUmi domimtini 

nonacqviiricur. 
74, Raciliabiaoadccmpusconcradusrecrocrahicur. 
7;. AUus{lngularismucuumdandimodus. 
7^. SenHisl.quodn. io.if.de reb.credic. -^- 
' 77, Aliusmodusrautuumdandifingularis. 

78. L. fingularia. 15. flfi dc reb. crecUc. conciliatur cum l.quinego» 

cia. ^4. mandaci. 

79. Nullainjureconcrariecas^quxexpli^arinequctC 
* 'So. Indanciadiluicur. 

81. Refpondcturadaliaminflanciam. . ' ' *.• 

' ir. Mulcip'exverbir^#/?tf/<fignificacio. ' ; 

8)- Apropria verbifignificacionenonrecedendum. • 
84. Aliusmucuumdandimodusfingularicerrcccpcus. . \ 

8;. Expoficio l rogalb. 19. in princ. ft de pracfcripc. verb. 
t$. Conciliacio 1. quinegocia. h- princ. vcrf. his trgumencum.if. 

raandar.cuml.rogafti. 11. inprinc.f^ dereb.credic. 
, 87. Modus dandi & accipicndi mucuuoi , tdjunilam mutui quaiitt- 
cemconccrnens. 
88. Mucuumfuanacuragracuicum. 
' 8p. Qaib.cafib.mucuacariuslicicaspraeilecufurts. 
90. Macuumconcrahicurvelpurc,veladcertumdiemjvelfub con- 

ditione. 

pi. Anmucuatuspecuniam purc.cam ftatirarepofconticredicocirc- 

fticucre ccneacur. 
^i. Coatctiluscurfigktinvcnti. « » . 



' §lHiLmodUrecontrahit, oMigath, jrjf 

5^. Homincshomimimbeneficiis juvariopoftet, nondccipi. 
P4. Con(ideratio 1. eum,qui Calendis. 41.$. i. Cde vcrb.obligat. 
^f. fienignius leges inc^:rprecandx funr. 

^6. Utrummdiemquoddebecur, credicoci invico ante dicni re<^( 
folvatur. 

J7. QuodnamreiicrolTipofTedicatur. ^ 
^8. Qiiandoapropriafignificationcverborumfeccdioporicac^ t 
99» Quid dicaturalicuiliberumene. 
JOQ. MatrimoniAdebente(rciibcra^ 

101. Dieiadjedtioeft proreofivccicbirore. ^ 
Cuivis licinxn cA beneficium, pro fe introdad!lum, cocemnerc^ 
lo|. Summal. cum, quirogatus. i^.^deannuislegac. 

104. Sentential.firoluturus. vcrfiquidcnim.frdcfolucionibw 
i-o;, Intclledtusl.credicor. i02»inpfinc.ff derolutiomb» 

ic^. NecciTicasnonrubeftlegi. 

107. Senius l.z. $. idcmjulianufr. 7. &1. is^qui certo.p. C de eojC^uoti 
ccrto joco, &c. . < 

105. Mensl. iremiila.iS. inprinc.fPdcconffir. prcuiT. ^ 
I05>. Sentential.redetrianto. lo.ff adfcnatufconr. TrcbcU. \ 

110. Explicatlo 1. qulRomat. nz. in princ. ff! dc verb. obligttr 

111. An , frmutuam pecuniam mihi pure promittas , & candem juda 

mco fub condicionc promittas altcri) pendente conditionc 
pecaniam iJlama ce pctcrc podim. v i : 

112. JavolenuscumPauloconciliatur. 

Mj. Currtipulatorconditionalis,pcndcntecondirione,fircreditor. 

114. A^io, exmutuodercendens.quomodoappellitctur. 

11/. Certi condidtio duplex ; fpecialis 6(. gencralis , fccundum Ddr 

il^. A<ftionis nomcn hodie in libello cxprimi non folct. 

H7- Uniciduntaxatg^ncTaiemccrticondidbonemcflctderaonfTriw 

118. Oronccjuidicit,niiiilexciudit. (tuj. 

iip. An & auatenus genus in fpeciem tranleat. 

110. Diver(itas& idcntitasaillionucxmcdiococludedrcognofcitai;- 

Jli. Ju Ainianus in finc liujus principii quomodoexaudicndus. 

m. Intclie(flusr. I. inprinc.iTdecondii^triticiar. 

Mj. £fTc<flusfuxcaa^commenfuraridebeL :• . : 

U4. Eodemmodo contrahiturmutuum , indebitunrr 

X2f Mutuacarius rcm creditam quomodo rcftitucrc tcneacur. 

i^* An debitorpartemdebia,ctiaiB invito cccdicenfolvere qQea« 



127. EiplicatarI.tutor»4i.|.l«cius.f{;detliiir. ' 
n8. PoenaftcitftipiAacionemindividaani. 
yp. Summal.Julitnus. offcrri.S.if deadtioiub«€lll|HC« 
10. Adtiopigneratitiaquandofomacarlocum. 

Surainal.curafundus.ji ff dereb.credit. 
iji. Sumnia 1. fi forvus rj. inprinc.lf.de acdilic.edift. .* " 

Suramal.Gpacer. S.infin. C.de aclionib. empt. 
1)4. Sortemiineufuris(juisreciperenoncogitur. 
23;. Quo quid modo conixi^kiiiaeft««odm€tiamiiiododi(rolii* 

tor.iK iitim. if 5. dcitfi. 
1)6. Naciinconveiitioiiiii|iHe; 
117. Alceriperalccruminiqutcondicioififerrinolldebcc. 
1)S Parti.ularisiblndoiiiignaincommodahabcCt 
ij^ Mcns&iettceniial.quidaaeaftimevefiinc.ti.£defekatt* 
dir. 

140. Inconficenremnullxfuncpiactcsjudictiitis* ' 

141. PrxtorJitesminuercdebct, 

14Z. Incelled^s l cumheres, 4. itemri decem. 4 dcftttulibei. 
14). In£iyoremiibfrtaffi«mrifea ^pecitUeteceptt. 
144. R«doiiil^cc&niie«teeiltcA4p&leg^di(pofitio, 
^^45. Argamenciim^eonciiriolen&legisregulafiiifrvalii^ i 
14A Inccile£hisl.Arrianus.47.fCde«bligat.deedionib. 

147. Compenfationisdefimtio. 

148. Intereft noftra. potius non folvere, quam folutnaimWfcffi ^ 
I4p. Dolo facit, quipetit.quodreftitueretcnetur. *^ 
ijo. Explicaturl.2.§. i ff dc vcrb.obligtt. ; X 
Iji. Cuiquid prxftitumelfe dicatur. 

Declaratio$. i.infr.quib.mod,tollit.obligtt* ' » 

Accepcilacionisnaturt. * 
i;4. QMindolblotiofitc 

yermiinHn eftfingulisdAifofishefcdibqc ,penwndabklliw<i 
diotfii (blvere creditoriinvito. 
ijtf, iBsaKenumdefundhlege xii.tabb.interiiiigoiofthcf<idufi» 

portione heredittrit dividitur. 
1J7, Lexillaxn.tabb.neqaciniquaefl»nequedamnofa. 

i^S* Confidcfano L p Uaku 4^ Cod, de coUttione£und< K . p nc ri m»> 

i;^. Con- 



Qjiik modii re contrahit. oUigAtio. 

:|p. Confideratio 1. in commodaco. 17. duabus. 4. commo* 
dati. 

^o. Nemo creditoris fui , auc alcerius cujuf^^uam condicionem po- 

ceft faccre dcceriorera. 
.61. Exponicurl. ulc.ff quib.mod. pig.velhypoch.folvic. 
6i. An pro vino vel frumenco mucuaco debicor acllimationemin- 

vito credicori folverc porTic. 
6\. Aliudmerx,aliudprecium. 

64. Aliudproalio ctedicoriinvico fulvinequic. & n. 180. 

65. Enodacur 1. vinum. Z2- dc rcb. credic. 

66. Pcrpcndicurl.fiquislUpuiacus. f7. inpr.frdefolucionib. 
67.. Examinacurl. nicafidejuilQrem. 42. fCdcHciejuirorib. 
6%, Nihil referc , quid exxquipollencibus Hac. 

Quando xfUmacio vice rei fungacur. 

70. Ucrumnummis aureis generalicermucuo dacis ,debicoraIccrius 
generis ni^mos folvendo libcrecur. 

71, Pecuniacbonisasacfubrtanciainquoconfiftar. 
7i. Quaertipulaciononvaleac. 

7J. Suinma I. Titiae. jy. in princ. flf. de aur. & argcnt. Icgac 

74. Sunimal. unic.C- decollationeatris, 6cc. 

75. Njmmirebusincorporalibusaccenfentur. • 

76. Ex qua niaceria nummi cudiloleanc, 

77. Suramal. creditorem. <?<?. flF. de folucionib. 
[78. Inquocrcdicorisverferurmcomraoduni. 
[79. Ferdinandilmp. confticucio. 

:So. Mucuum cadembonicace, qua dacum eA ,reddi debec 
[81. In nummis non maceria externa ,fed valor fpe<^acur. 
182. Inflancia v-liluitur. 

i8 j. Mutatione monetx fa<5>a , cu jus temporis acflimatio vel quanti- 

tas in mucup re idcndo fic fpe(ftanda. 
1B4. Moncczmutacioduplex:intrinfc(^a, &excrinfeca. 
l8y. Quidjuris. fiintrinfe-iamonccacbonitasmucacaflicrrc. 
[86. Quid , n excrmfecamonctxbonitas fic mucaca. 

187. Inmutuoquida(l>uminceIIigatur. 

188. In contra<flibus quac acflimacio (icinfpicienda. 

i8p. Omnis obligacio ,ex dacione pecunix defcendcns , cerfa* 
1^0. Nacuramucuiqux. 

H i^i. Ni- 
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.tyi» Nemlni ofliciutafuuixidebct eile damnorum» 
ip2. Caufafinalismucui. 



X. lendoiii» . ^ 

Jjf^ DeverbisiioncaEiiiAanfCaatdenemec(MiSK. 

Verbarehafaent»utcorpus:mcns ver6,uc(pitiMi. t .k • * 
s^A IndubioCeneraiibi»pK«iudidisinh»en(lum. 
Ip7. Mens Sc fencencia I. cumcertunu^tf ckiiig.fcng. lcyt> 




i«;8. Aliudrcs,aliudejusacrtimario. ; / • '^^?^ 

ijp. Senfus I.crcdicorcm. 99. flf!defolucionib. . jfcu^ 

200 Cafujforcuician&:v.]uandoadcbirorei)r.Trrentur. » " .Jjlf ^ 

201. Cur a mucui ftCUone cafus forcuicus debicvcem libemc- v> c 

qncit. •>* - ^ . 

404. Genvs]»eri(eiiofipocefti. . 4 .1 

tadonine-fitoficit,. »^ 

, , , O N T t ir « A T II It.^^ I c T I- 

j"^^ tulus ad proximc pr^ccdcntcm ratione fam- 

<J Iinp«tbi<»bligadoiies,qimexcoiitfadtt otH ^ 
% Untiir,a«ic,amwbw,aatntcri5,autcob* 
(^aliicoattaludixefacnd^ 
niaKf^eciimenttnieratarum i ntcrpretationem derccndeov * * 
priiiscociiincontradttnna,quirrfiuat,i)uinqaerpecic5,muttt- ^ 

nmiHiif^j ''^ ^^""""^'»'»'»^^^^'^"' depofitun»^&;pija«i«^' 
ortlinffe^F^ CiiraiifMiihiccwrraaus.qBorumhocikfey. ' f 
tofitnieocio > re porius , qu4m conrenTa , contrahi dicantttii. ' ' • 
^Afl^oolniiAn verifliaaa ratio rcdditur : quia ifti contraftii» . 
ipsirdtraditionerettipfoft^ fiunt & fubftantiam capiuhr.^ 
MlMttiiemdidturin fO»^^ aliasfoao , a^tjjnb - * 

corpocefietididtof. Hiocqttodrefit»d,qModfit vcrbis, op- 
'ponitttr:iicroltttiofitaatte,.iifdUafto,nu»erationeyidcU^ . 
ccrpeciini«sattrverbif,hoccfirSi€ceptilatiocicf/r^^4^ 

'llmiiit^W^ i,^ia4tem,^J.^r0fi€hipiCcco\Uuo»lif. 
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§luib.m(ydifrecontrahit,obligatiO. 

^.quamvis.ti.fii de colUuhoncr. Sic & injuria vcl rc ficri,vdvcr- 
bis conftat L\^§.i.ff dem uriigAi^ & hoeiococontra6lus,qui 

..jfiuntrc,illis, qaifiant vcl vcrbis tantum, vclmidoconrenriv, 
Opponunti'r. Hi namquc contra(fius non cxnuda convcntio- 
nefivcnudoconrcnru, fcd cxipfbfa^o, id c(^, numcrationc 

* &traditioncrcipcrfic!untut&fiunt. Eihoccft, quodaithic 
' \\\\x\o]\x^\n\^nu^yVeluti mHtui dattone t &c. Proindcfiintct 

T ;«-nosconvcn;t,utmutu6tibidcmdcccmaurcos:pcrhancnu^-. ' 1 . 

.-damconvcntioncm mutuumhaud contradum intclligiturr . 
^ • cumnumcratio, ficquc fa£lum nondum intcrvcncrit. /.^.$» 

. scredttum^s.verfjtem mutuum. dr l.ejuipecuntam.sojfdereb, 

• 4redit.fi cert pet. l.potior. r \ ♦ inpr. &^ fi colonus. i,^. quipQi^ 
$ior. inpignor. velhypoth. habeantj. qutaquodvulgo^ j^.ff.ad 

- Senatuiconf. Maccdon^ Giphan. Schneide^in. Belionm aW- 
, 4ejiithscnum.^.(jr Cxtcruminhorumcontradtuum, qui | 
' ' rcfiunt, focictatcm mcrito qjcquc admittitur pcrmutatia ^ 
Hxccnimcx rc tradita initium obliganoniprzbct,utloqui- 
tutPmlus in l.i.§.item emptto. 2. ff.3erer.permutat, Scd& 
. contradusinccrti nvcinnominatijdJI utdcS;do,ut facias; 
•^'facio, utdcs ; facio,ut faciasj re,idcft,fado vcldationcin- 
tctvcnicntc ficri dicuntur, l.jurisgenttum. 7, 2. ff. de pa6i* 
,* l.naturali6,S' §. u& fiqqff. deprxfcrtpt verbis.l. ult.ff.de cott- 
jdi6i. caufa dataydrc. Donell. Itb. \2.C0mmentar. de jur.civ» c xz. 
pag. 44' & fiq D. CoUega Bocer.part. 1. claf.i. diff- 7. thef^. & 
.dtjp. ij- th. 1. ///. /f. edtt. 2. Cur vcro tantum quinquc hic cx- 4 
ponantur, ratioharccft : quia inlnftirutionibusfolummodo 
tra^atuf de contra^ibus ccrtis fivcnominatis, utcftmutu- 
um , commodatum , cmptio, &c. dc innominatis ^quot um in 
numcro & pcrmutatiocft. d, /. /. J. item emptio.ff. de rer.per- 
mutat. d. l naturaltS' 5. §, \. ff.de prafcrtptis verbts, &c. Vaud. 
Ub. i.quAfi- 2f.)non2^\t\xT ydocente hic Giphanio : q'ufubjicit, 
. rcficri nontantiamhoscontradusjfcdctiamdeh^a omnia, 
per principium tit. infr de obligationib.qua exdeli^onafiun- 
'.'^nr. H 1 Por- 



f9 Trincif^ TitJnfikta. 

5 PbrrdmDtiHiiii(ile4M,.otpote cdntnaneelebeiiiiiidi^ 
ofii^ftcqpgorigimo , ptfote diflfeiit to<o| iigiuiyuiU f) wsfOrt^, 
fOlbloappclIatumeil^qiiMdeineotuamfiat^ittlfioiKM . * 

lo^ratocbic imvirf&^mmmt ^c. aIioi|iiilcg^»doi»« 
tioais, venditionis , pcrmnCatioiiisve caofii tcadiomi ^ cflir 
ynutniim^dikminiis» ^fimilibotnegodif tdf^iuodmeii^ 
cdam tuumfiat»^^.^. ufi^. delegMU L \ ffJtdmkHkiM^JU \ 
/. /. f,de rer^fermmut. /»#; tit^ff^de tmttrdh* tmft. 
qjuod viceretsi Ikk quoq^c agatur» ut nmmiUud, qinodaeu- 
fcpifli, cutiug rocom fiat, in refeiltoetq^wfiicm gcnciit^ Incil . 
cnimia bocmntui mboteciprocatio md,.&ttti : ideft, hM * 
¥i»yut mciirefat tmnp, & viciflim tmim memn> M^ncnmi^ 
latinilermooispcoprietasf tnmafitfloqoettdlveceiimipcQ^^ • 
fiat^ Namqtiaifiintcei^pioctr 
cimnt mocnnBianHNeac. ^ i. ff.deehmttt mttrvir.&ttmni 
jnotoampcniationcq|. Iw9* ip ff.fiimt. matrimtm, fflotniir ' 
opetas f Mfud- TemtUkPhtrm, dff. r.fien, /* mntuom anii^ « 
nmm » MpmdM' TidBltim Ukf, EfiftoUr^ MdfdmilidreS' efifi tfi 
iUihmiQXegmmycibz: ^hdMittemit^ . . 

fer nos mtimt: e^MiitMtxtftimes effe i»MmicitiMmMtinim ,neil^' 
fiio^ Equidem htCMrhitrtr^cnm far voluntas 4ccipit$tr,(!rresb 
ditur. Atqae dc iftiiac mutui Ecymologia fufius diircrtaot 
DoneUm in Commentar, ad d,l.i. §, affeUata.ff.de reh^ credit^ 
cf* lih. /4. Comment. de jnr^ civ. c. i fag, 217. nu. 40. EorchoH}* 
in Comment. tit.ft. de reb, cred. c. 1 . Vorjler, innior Ith j. dt^, id^ [ 
thefiio.Joan.Kitzeltt^ad d. tit.jf.de reb, credit.fi ve in exegefi^^ 
de ohltgat. mutui. caf. i. fjum' j. &fiqq^egntr, dtjput. lO. ad ' 
Inftitut. th. 4. Ut^ c. Stuckiuf part. i. Exerctt .Juftin. decad. lO». ' - 
ajjert' 1. lit. h. Foman. dijp. zt.th i-ad lit. h. Heigius hk num. W 

Mynfinger. num, t- item Cujacitis Ith. 1 1 ohf rvaton caf .37,\ . 
(^tn Commentar. in tib- 28. Fauliadedtci.^ag. 1 S. i:bi pixdi» 

aamJucircoarultorumaotUi^ummuijuigtJ^aa^ > cat 

Stoik 

» ~ 

« 
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Qjiib. modisrecontrdhit. ohligatio. 6i 

Stoicorum iraitationc confidam , fcitam & concinnam ma- 
giseflc, qu^m vcram autamat : proindcquc ipfcmutuuma 
mutationepotiusnomcnhabcrcccnfct : quodmutcturhoc 
gcncrc pf cunia cum pccunii,dum parquantitas accipitur& 
rcddituri quodquc confiftat in his rebus , qux facile mutatio- 
nem & promifcuum ufum rccipiunt. Verum fi hacc nominis 
origo fivc notatio effct vcra : indc confequerctur,qu6dca- 
dcmrationc iSc pcrmuratio mutuum cfTct, ut m7r afsimad- 
'vertit D. Bocer, d.cUjf, 2* dijp. 7. //7. 7. ad lit. A, edit> 2. Dcin- 
de Cujacio brcvitcr rcfpondetur : de meo tuum fieri, ciTc pro- 
prium mutui : at mutationem rei non facere mutuumpro- 
pric , fi(iitt nuperrime tradidit hic Theodorus Marcilitds , 
fag.^6^. 

Dcfinirioncra nominis fcquitur dcfinitio qua: talis 7 
cxprincipio hoc noftro cxtrui poteft : Mutuum,cft conrra<« 
ftus,re initus,nominatus, jurifqucgcntium: quorcsnoftrar 
qus in quantitatc confiftit , datur alicui ca lcgc , ut cadcm ipfa: 
• fcs,noninfpccic,fcuindividuo,fed ingcncrcaliquandono- 
• bis rcddatur. In hac definitionc gcncris vicc ftingunturh«c 
Vcrba : contraffw , retmtui , nomtnatus ^juris^ gentium, Et % 
mutuum ('quam vis cx co ultro citroquc obligario non nalca- 
tuty) clTc vcrum acproprium contradum, clarcfcir ex^.fin, 
fiipr. tit- prox^juniio hoc principio. ubilmpcratot mutuumr 
tanquam fpecicm , contraftibus vcris ac propriis , qui rc con- 
trahuntur,fubjicir, Nequccnim inproprietasullarcfultat,ft 
contradusultr6citroq;obiigationis att})ci^cxyfit.{tT\ox\ habcat. 
Proptictas (iquidem vcl improprietas contraduum noiicft 
fumcnda cx modo obligandi , fcd cx modoconrradum inc- 
undi : ita ut propriecontra^us dicatur eftc celebratus^quo- 
tics ncgoci u m ali quod geritur intcr partcs con fcnticn tcs : i m- 
propric,quaDd'jncgociumintcrpartcsrcverageftnm noneft: ^ 
rcxtam^n gr^^uincticfingit.ficquc Icx intcrpartcsobligatio- 
ncmcx ffqu..atc iu Jucir, ut apparc: tx Lfiquis aifintis- s.ffM 
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62 *^ 'Trincip.TitlnJlittit. 

^tUg^^ & aSiisn, ir tot. tit. infr. de $bligat. qut qttifi ex irtk^ 
ifd^. nafi» Fult' dd princif. tit.fiip, de MgutiMsk nnm. j 
\ jtndr, Gerhard. ExereiiMt» Jtifiin' decad. 1 2. qtn^* 5« /). CoHe', 
» * * gaBefold. dffp.decontra^.mnttii.th.i.deMion^ i6iU td^cf' 
• fiefius expitcatum eHin^.fim, fiif* tit.proximo . num. iz* * 

go * Dixi in dcfinitkuie» mutuumeiTc o itTz€tiim,reinrtume 
quia rei ipfius dacione , adeo(|ucipfb fa fubf^antiam fuam 
' capic : & non , nifi rc i mutuante crad itl , Sc mumatario ac- ^ 
ccpta pctficituT,perhocfrincifiumJhi, muttiidstUne* & 
jf,de ohligat. (jr a^. L i.^. erediiMm' 3. verf.iiem wmtuitm^ff^ 
Hde reh.fndit. (^c. Addidi» mttmum eflc contra&m nemmd" 
^um : quoniarn (pedalciiomen , & quidem el^antiifimcm, 
\mce^y\^\^Tod\i\xmhzhetJik&dJa.cummuUiffimiUbmmf^ 
eedemtie. We^iXiXfmhsa^ 

quimluculencer oonftat eie§,fid/m^uidemeivHe, 1. verfir 
'4xb$ejitre.fiifr^eUjtir*mut^gemt.^eiv.vAA]v^\t^^ , . 
interexempla cootti^am iurisgentiumnomuutimmnt»> 
umi^rc, Sed&<|fi8fi)riiiamutoi(hndiapiidRomanoste-. 
. ceptaeft: dtdemeciamqoafvisalias gcnces nci,exploracum • • 
. • di/leeeuteJSiK^lieind*exegefideeMg*mtiem.e.t.u.^^^ 
sa zi, rettteftru: quandoqoidd mutuans debec efle dominus lei 
macoand^aucbabecil6codomini$ttC(i»vi^fiU.familia&:qui 

/ .lichaummoran^pecutiariumdomininonfint.$.(.c^$-«^^ . 
V . ' vehm* iifi^fer quas perfim^ cmiqueueifotirit, l quidjHid^ ^fm 
d£d€qumvHmmitt.poJf.l.fUcet^79'ff*deuequir*vel;emitt. 
hered tmen voluntace viceq$ patris dcdomini nummosiftos . 
niutuo$£icerelnrelligancur«df. I.j. %.fen.ff. dereh^ered. Iqmed 

• firvus>i%.jf.defiUttiemUf.&Ukerdt.Mjinfinger.hhuum'3*^^ 
X j pofuj, ^ATie juautitmteeottfifiit' Quancitacisnominenoopo- 
coniatanc&m numerara iive nammt fignificantur ,utiml vjfi 
Jefemmiegdtd,lfidmhe*te»jf.deiempenfiitiemib*Lfinonfingm* 
U^,C.fi cert.fetdtmr. t^femmltn C de 'eemdt£i. indehit. & fimi^ 
iihf lcdottneitctt poailere»nameto»mea£urdve conftaates : 

' velad 
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Quih. modis re contrahit. ohligatto, ^ 

Tclutifunt,vinum,olcum,frumcntum,hordcum.txiticum,au-. 
rum , argcntum , & reliquas rcs fiingibiles, inquibus mutuum 
confiftit , hocprmcipiOj &d,Lz^^.i ^ff- de reh, cred» /. i . J . i .j^ 
de 0 blig'& aiiionib. Fachin. lib . i. controv.jur.c, .^Z.Etde iftis re - 
husinfrafuolecoageturexplicattuS' Inferui, datttr alicui : ad 14, 
diffi:rentiam commodati , depofiti & pignoris : in quibus rcs ^ 
ha aliis tradimus, non ut accipicntium fiant , & dominium 
transfcratur, fcdadalium fincm, utinfrain^^.feqq. explica- 
bitur, In mutuo vcro rcs ita darur accipienti , ut cjus fiat : alio- 
/qui ea uti non pofict. Darc quippeeftdominiumtransferrc. y 

ficttaqued1fcretis.t4.infr. deailtonib. l. ubi autem^non ap- 
paret.7$.§. ult.ff. de verb. oblfg. Unonvidentur data. 167 »ff. 
de reg.jur. Annexi quoquc , ut eaden%ipfa non in Jpecte feu t/t- 
dtvtduo ,fedin genere nobis reddatur. Tum ut commodatum \^ 
& depofitum excluderctur : in quibus ilk» ipia fpccies, qux tra- 
ditaeft, &nonaliae;ufdcmgencri$, rcdditur, TumaddifFe- 
rentiam contra Qlv^ innominati , do ut dcs. Si cnim non idcm 
gcnus, fcd aliud,puta pro liliginctrjricum, propccuniafru- 
mentum , pro ttitico aedimattoncm rcddidciis, & ita intcr nos 
conveniumfit : noncritmutuum, fcdcontradtusinnomina- 
tus , do ut dc?» /. fin. ff.de frafcript. verh, Et tta omnes fateri^ 
ait Mynfingerus hrc num^ 6. Subjcci dcniquc, altquando • quix 
^acium aljquod congruum , arbitrio judicis pro pcrfonarum 
- rcrumquc qualitatc 6c varictatc(Vatucndum, mutuatariore- 
linquendum eft, imra quod rc commode utatur. Adjuvari ly 
namquc nos,non decipi bcncficio oporter. /. tn commodato.17. 
§.ficut. 5. in fin.ff commodat. Bartol. /ilexand. ^ J^fi» ^'fi 
peenam. 0>i>.ff^de verb. obhgat. Molin. in tra£i. deufur, quaft. z. 
num. 8i. Menoch.de arhitrar.ju.i^quAfi . Itbr. t. cent.y- cafi.\. 
num.4. - Heigiffs hicnum. \6.Matth, Stephan. cent.) - qudf^. 
Fachin d. Ith. z. ccntroverfjur^ c.fi. uhiplures ailegat. Eaj^ dc 
Ti Utius traCiabaur infrd ». 
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64^ ^rimip.TitJnfiim. 

if Spcciesir.utui Dodorcs plcriquetrcsconftituunt : vidc- 
licetquod mutuumaliud ritnaturalefantum,aiiudciviletan- " 
tum, aliud mij(tum,id eft,civi!c & naturalc. y^f^-^^y^Wy /«/. t. 
mU, m verb. credimus . ibt/j^ Decius , BartoLu^ , Zafim, dr alii.ff 

J9 </^rf^.cr^^// Mutuumnaturalctantum,quodverumcftmu- "* 
xuum, cxdctinitioncmodo cxplicita intcliigitur. Civilc tan- 
tumfivcmcrecivileappcHitant, in quo naturanoncoopera- 
lur: vcluti, fiquisnondonandianimOjfcdrpefutursnumc- 
/ * fationis, datalicui ciiirographum, inqiiofetencumflorcnos 

mutuoaccepificconfitetur, quostamcnnonacccpit. Hxhac, 
inquiunt % (criptura oritur mutuum ci vilc , cui natura non coo- 
peratuf : cum numeratio non fccuta fic : fcd tamum ci vilis ob- 
figatio adfit. M\xx.\\\^,ficundum illorum opiniottem, fit : quan* 
do quis per fiipulationcm promittit ahcui darc mutuocea^ 
tiun s ^ iQam itipuiationem in continenti fequitut numeta» 
tio : iijcoiitBrinutuum ci vile per ipulationcm » quae cft juris 
civilis^cutnacura per nttmetationemfavct & cooperatuc ^ - 
de MozztMm im tra^, denuum$» cdp,2.de divifimttt* M»lm, im 
' tradi. de ufur^ quaft. 84. num. 6 $4* Gifhdn^ im C^mmentar, de 
dtvifi$mb, ftir, tbef 94.. Schneidevvin. hic imm. zi, dr y^f 
Mynfinger. num. 10. drficjq.ttemjgStuckium part. i.Exercitm 

A o Juftin, decdd. i o. ^ert^ iMt, L^fdg, S7l* Sed divifio iftiuBcio- 
iino(b:o conlentanea non cenretur : qnia unicum duntaxar, 
qttod illi naturalc iodigttant . eft mututtin : nec uTpiam in jure « 

munii diQindio reperirur. Oinnequippe mutuum naturaie • 
iive jurisgentiuni dTe, patcfcitfx^^rif /fiZri^^^^y^^/^ 

€iviie, s, verfdr exhoc j ure. fiipr.de jur^nat,gent.(^civ, Injtt^ 
ritgemtitim,?'^ uff depaci' Etquodtdimer^civileiioiiciu 
panc,noneftmutuum,rcdpotiuscoQtra^uslKcrarain^f«» 
Mtfi^tii.ieliterdr. obltgdi. Similiter qood civile » cui natum 
cooperatUT&adriftit» vocttaot: nonmuanimcft, icd potite 
^i^nXkliQ^de^iidintit.fiikfiqiteme. Etitddecemt-Bdldmfd^ 
kericm, Jdfim% Fmlgefam, Cmrtim, dkimfm , Boiegmetm, ^ 

m 
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Qu^iL modis re contrahii, obligatio. 6s 

mnnuUi alti in d. l. i.ff. de reb, credit. Matth. Stephan. cent^u 
quxfiion. 22. Nommhic num, 3, (i* Heigius num- 6. D. Bocerus 
ciafi.L»Difput.7» thef.i.edtt,2' SchfgkJndeUbat.jur. Difput.x^, 
thef.72^ad Itt. B, treutlert46 vol,i, Difput. 20. thef, 1 . tit. D. 
Sunt prsrerca nonnuUi Inccrprctcs , qui mutuum duplcx faci- 2 
unt: verum fivc proprium , &quarinveimproprium. Illud 
conrrahi cxiftimacur, cijm nummi proprii muruodanturab 
co,qui dandi jus habet. Hoc conciliari five ficri putatur, cum 
nummialicni, velcriamproprii, abcoramcn,quidandij'jrc 
caret, crcdcndi animotradunrur : & dcmum po(\ confum- 
ptioncm muruodari intclliguntur, Lrogafit. ii-^.ult, IJiafu- 
riefo. it. infin. ^ I fecf- inprinc. ^ i. /. non omnuA9»infin ff, 
dereb. credit. Althuflib.vjuris Rom,cap'26.Borcholt. in Com- 
ment^ ad ttt ff. de reb, credit, cap, 2. D- Befoldus fradiSia Di- 
fPut^decontra^umutmi.thef^.Craltiplures, Aft&hxcpar t 
titio vix, ac ne vix quidcm fudincri potcrit. Namquodilli 
quaii fcu improprium dicunt mutuum , nufquam toto jurc 
traditur. Id fiquidcm tanrum in prsallcgatis lcgibus habcrur, 
ex confumptionc nafci condidlioncm : non autc in illis dicitur, 
nafci five convalcfcerc muruum. Jam vcro porcft cflecondi- 
£lio ftne muruo : ur cx indebiro , & variis aliis cx caufis condi- 
dio quidem nafci folet : ub: tamenmuruumcflcncmoaffir- 
maVCPtt. J. I . infr. hoc tit, Lcerticondi^io.().f.dereb.credit, 
Li.ffdecondtcf.finecauf Ctphan. hic in verb. vetmi mutui da- 
ttone^ Schegk. d. Difput. 1 f • thefyt.fub lit. C, Vcl (ur plan -us rcs 
cxplicerur)diccndumcfti iurailla,inquibuscxprimirur,con- 
didionem dari, ncquaquamcxaudtendacflcdccondidione 
feu ad^ione , quxcx muruo compcrir ; fcd dc a!ia , vcl cerrc ifta 
condidionc, qus conccdirur , ubi res mca apud tc cft, flnc ju- 
fta caufa. d. L x.ff.de condtcI,fin cauf Er pro hac (entcntia non 
male adduci & confidcrari porcft rcxtus in t fiquis pro eo.s6, J. 
Jinummos. 2.verf.inomnem^f.defidejufforib. i.bi haeclcgun- 
tur vcrba : In omnem enim caufam acceptm vidttur, qua cx ea 

l nume- 



66 * Trincip.T^iLlnJlitHt^ 

wumirstUmt n4ft%f9ttU. Q^bnt esvtcbis pcr^icii&evinci-^ 
tilr : qu6d licit mutttiiiii non confliterit » ickonon videaciir 
teneri fidcjoffor» qoi in-canto mtttiilacceptiueft : qoiata^ 
men in omnem caufiimr acceptus vidctiir : idcirco tenetur». ^ 
' confiinptisiiumRit$,quamvisalilexcaQfircondicamttr. W . 
vuUeAdtrefiffiits differttttem fetrmm AHguftmMtrU^fM» 
Bmfoi:njMr.Ht9%,mpr<cmijps.m,\p.^Jeq^: 

Mmuam^coniiiahcre» hoc eft, dafevelacciperemutQ^ 
' pofluQtonmes,qui confenrirequennt: dcreraiii, quaemutu^ 
damurv dominium liberamquc adminiftrarionem obrinent;. 
^4 t,i.§.p€nult.ff,dfrebmeredie^ Ethujusquidemrationonobi^ 
. fittraeft:quiantaioit»aKumplusjttDSttaiisft!rvepote(l»quaar 
ip(e habet. l trMdithi 20» ff, dtdtfmsKrer^ dbmim. 4 mem^ * 
35 ^/»;r./^.^^rf^/iyr,D}iuaverdfatioeft:qiiiaq|ienra<fi^ ^ 
in quovis contra^» oaniun contrabentinm confcnfiis eftl 
ncceffa fms^t, i. $. cemvemthmm.r» in fin^ff.depMCt» l\in emniHm^ ' 
rebu4.ss ff- df obligat. (jr a6i. ita in fpccic ad mutuum cons- 
trahcndum non fiifficit , pccuniam numcrarc j nifi quoque 
'Confcnruscjus, quipccuntanndat, &qui accjpit,intcrveniat» 
/ non omnU numerAtto. ig.tn princ^cjrl.fic^ me, Ttttum.sz, 
ffdereh credit.(jrc. Itaqucncqucpiipiili /.w<7;r<7«i»/>. 7^.^« * *. 
ff puptllu4 ff, d. tit. L . §. in pupillo. ff. ^idfinatHfeonf.Mact d 
fiunc admonendi.2.fi4pra ^qutb. aiten, Itc. velnon. ncquc furio- 
J fiafuriofe. iz.ff.dereb. credit.^ l.fiafurtofo.2 ^.ff. de ob- 
//^i//.C^-r<f?,nequcprodigi mutuumdarcpofTiant./- certtton- 
di^io. 9. §.fed &fi.7 ff, de reb . credit . l.funofi. 0^0. ff.de regjur; 
Caterum prodtgo tpsdlege bonorum admimfiratione interdici^ 
e.Kplicattus docuimus in §.fu riofi, s ■ n^rrt • 7 . c2r fi(J<jf^^' 
Z6 ratortbus. Sed 5c fiircs, aluve rcm alicui alicnam , cjira do» 
mini voluntatcm ,muruam dando. niliil agurt / r^?^-^/. n. 
fn Unam &fifur. 1 3. tn pnnc.ff'. dercb. credtt, Sanc C\ pecu- 
nia alicna , vcl quam pupillus , furiofus aut prodigus mutuam. 
dcdait^ boxu ab eg,. q^ accepit^ coaTumpcaiu ; cx h ;i c 
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. ^j^ik modif re contrahit, oiligatio. 

^^onfumptionc non quidem mutuum (ut vulgo opinantur, 
iDujre». adtit. C. fi cert.petat- cap.3. D, Vultejushicnurtt' 9. 
\X>'Bocer' clajs. 2. Dtfput, 7. thef \ 5. edtt, t. Treutler, vol. i . Di- 
Jput.2o.thef.6. Borcholt. d. Commentar ,ad tit .f^de reb credif, 
cap' 2, ibi^ in Paratitl^^Wefenbecius num. m- Kit^litss in exe- 
gefi de obltgat . mutui.cap,^,num. tC.^o.cjrfitJ-Paul. Serensm. 
dijfertationib- ad Inffit^ Difput 9. thef 1. qudfi.t,) /cd coiidU 

■ ^ioncm nafcijlegibuscautumrcpcnfur. d, Lregaflt, \\.§»fin^ 

■ d. Lfia furiofo. .z in fin, cr l /f 7- in princ^ &§,i .d l- non om- 
nis. \p. tnfin.ff de reb^ creda. d. LJiquis. ^6. §.fi nummas^ ffl dt 
fidejufforib drfimilibiu, 

Praelidos porrb provinciarum licct rcrum fiiarum domi- 
fiinnt, •Scdeiislibcramdifponcndifacultatcmhabcant: mu- 
tui tam n contradum celebrarc in tantum prohibcntur^ ut 

.nonfolumfcenus cxcrcere, cujufmodi quzftus^magiftratus 
pcrfona alicnidlmus cffc dcbct \ fed etiam nc gratis quidem li< 
iicufuris aut foenorc (tamctd quidamdi(rentiant,Q7;i/r^x;Mf 
Itb. 7. Comrnent.tur, civil- cap. 2.num, \ . Antoft, Matthaus Di^ 

^ fpKt, Digeftor p. thef\ 4. D. Befoldus d. Di/putat. decontraStu 
jnutui. thef.g.) pccuniam mutuam dare pofTmt, per textum 
rotundumin l principalibus. ^S' f- dereb. credit. ubi Modcfti- 

, .nus ita rcfpondit : Princtpalibus conftituttonibus cavetur: ne 
hi, quiprovinciam regunt , quive circa ees funt , negottentur, 
^mutuamvepecuniam dent y fcenujve exerceant , Hac lcgc pcr- 
fpicuc oftenditur : praefidcs provinciarum, omncfque cos. qui 
circAilljsfunt,putaconfiliarios,a(n:flbres, comites &mini- 
ftros, quos (ccum in provinciam przfidcs adducunt, mutu- 
ampecaniamdarCjfoenufvccxcrccrcomninoprohiberi. DiC. 
junftiva enim locutionc Jurifconfultus utitur : & pcr mutuam 
pecuniam intelligit pccuniam , qus gratis , abfque ufuris mu- 
tuo darur : per focnus ver6intclligitpccuniam,quaB fub focno- 
le & ufuris creditur. Eodem modo Gordianus Imp. diferte 
;ut : Ees, qui officia adminiftrant tnequeperfi ^nequeperfup' 

; , • / 2 . - pofi. 
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pojttas ferfonas , tempore effictt fii in provincia fonm agitart 
fojje Jafe refcriftnm eH. L eos , ejui. 3. C-ficert.petatur* Et GoiV 
dianus dc agitando fivc cxerccndofQenorc folummod6 idc6 
loquitur: quod dc fbcnorc agitandoquaEftiotantum fibipro- 
, 28 pofita fuit, Omnes quippc lcgcs Codicis ad ccrtam fadti fpc- 
ciem ilvc quaeftionem propofitam cnatasflint,- ut inlcriptio» 
ncs tcgiun in Codice arguunt • c5* aliquanto fujius edocutmptf 
in§.Jl(juis a non domino ^^^^numer ,7 o. Jeq.fupr . derer.di» 
vif drc. QupdigiturGordianiconftirutionidccft,fx-«3^. /./'r/>i- 
cifalibu4' i^.ff.dereb. rr^^^j^//- fupplendum cft,</r^. /. non esino^ 
*vum^ i<f,C^ LJeq.jf, de legtb.c^ cum exfediat. 1 9. ext. de ele6f^ 
in 6^ Ratio autcm , cur Prxfides provinciarum , & qui circa 
cos funt, mutuam pccuniam darc, foenufvc cxcrccrencquc» 
ant^haeceft r nefortcobpotentiam vclgratiam,qua pollcnr, 
^ provincialibus aliquid \\ ex torqucanr ; aut mutui dationc 
fi:audcmicgi,,foenus prohibenti» faciant:autqtKeftus(ludio 
^ 1 cura piovinciac adminiflrandz a voccntur , argum. L miiites 
Mffum. I i.jf de re militari. Eandcmob caufam iliis intcrdi» 
€t\xm eft , nc prxdia. in provincia > qtiamdtu ibi officium ad* 
miniftrant , comparcnt. /. no» licet, 4.6,^1. quiofficii. 62 ff.dt 
€9ntrah. emft, aut dona vd muncra ^cciplanL /• fiUnu 6* §m, 
uit ff,deoffie.froconfuL aut domum> navcmv^extruant iLiM» 
firtitr, 46 i' ^oddptd/ide,ff> de fttre ffs, L mnic. C. dk ciwtrdm, 
^Hbt/udicumtd^c^Sintdettlq^ uxorcmducanr,yclfiliouxorcfl|. 
4ncieaticonfcQtiint,LfifMif§jfiaM 

f!rLfrafi^m,.^3.ff.derit,nufHar^^$ikerimiXfofitimm§m: 
fiittdr alia^tt' ns- &fiq^' fif^* de nuft,. 
2^ Hiiicdeci(ioninonobftat/.^^i/«r»14.^^ 

niituantpecimiaiiitdue^&CQenascxeiceivrd^ » 
tiir»idBUiItanaagt»iBfiiipcaBliidibii»pe^ • 
tiodiveffiraiisinter mfides provinciannii» 8c offidales five 
apptfiCQUsceniiiiaipbtGicucxpcciE^cft: fir^ 
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§luib. modis re contrahit. obligatio. 6y 

, tACQOn(\:CLi\is,officUlfsp€rpetutfknt. Undcvaldedurum & ixv- 
hamanumc(Icr,(liis,quifemper in proviiicia & ofHcioma- 
Jienr» ac (ingulis quibufquc przfidibus ad tcmpusparenc, /. 
nuHum.ig. C. Theidof deappellationib. in pcrpctuucommer- 
cio mucut, finc quo vita hominum confifterc comn:odc nc- , 
qiiit, inrcrdiccrctur. Quod fimilitcr non gravc aut iniquum 
ccnrcturinipfispracfidibusvelmagiftratibusRomanis ; quia 
ii nonfiintpcrpetui.fcdtemporales, &tcmporcofficii finito, 
i provincia exccdunt. l.pntfis. ff. de officprapd. Proindc 
nonidcmde magiftratibus noftri temporis , utpotc qui pcrpc- jo 
tuifiint>diccndumerit i fcd potius iiti mutuum dare, cartc- 
fosquecontraduscumfiiisrubditisinircpotcrunt : dummo- 
dodeillocumimprcfirione leutcrrorcrubditisinjcdo nonap>> 
pareat. /. penult. C. de his, qu£ vi, metusvecauf.gejla junt. D(S ; 
Ke'l.& Zafiu6 ad dl.principalihus. sj . num. is 'ff.de reb, credit^ 
Brvmhorjl. cent. i.mifcell, controverfajprt^ 5j. m fine,Kitz.elu 
m tn exegefi de obligat . mutui.cap. i.num.jg. ^ fef^- ^chich^ 
bard, Dijput. dd Infiit. ii.thefs.fublit^ c^ (irrefitut.ij. j. -y 
'■^ Ncqucrefiragatur /. i. Cod.de bfs^quiexpublic.rationfb^^ 
^utuampecun. acceper. ubi ofticialcsmutuampccnniamda 
rchaudpoftant: &adquadrupli panam tcnetur, quifoenc- 
brcmpccuniamaboflicialibuslumprcrit. £/^»/«ilcxiftanon ; 
dc oBicialibus pi arfidum provincis ; fed dc oft^cialibus publi- 
carum rationuniLquitur. Deinde eadem lex non prohibcr, 
neofticiales publicacum racionum propriam pecuniam dent 
mutuam : fcd hocdunraxat vctat,nc QtcdM^nf^offjocj^riixec» 
w, idcft, publjcam pccuniam,.uthabctcu:infynopfiiSaff;AiJc«r, 
Itb.o tit. j-, de d<b:tofifcalt^ Siccx STario aut thcfauro Pnnci- * 
pismutuam pccuniam fumecc non fas cft inconiulto Princi- 
pc: & qui cx rhefauro-Piincipisalicur quid commodaverir, 
aut dcderic ,capiraK tntcntiac fubjngatur. L i- Cod. dehisy qut 
fxpublu, rat, niut.pt ip.n^accep. Borcholt. d Comment.fi. de 
reb* credtt. cap. j. uufn-f. 
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Quanquam autem prsficies (ivc magi(\ratus provindi- 
lcsmiituampecuniadarc,fenurvecxcrcercvctantur,<^»//rf»- 
■ jcipaltb^i3.ff^dereb,credu.2imvt\cn mutua pecuriafocncbrcn% 
onulroq; magis pccuniam miitua gratuitarc^eaccipiunt.i/./!, ^ 
fTdfidts.i^^ mfine.ff.eod. Huiurqjdivcrfi juris ratio inprom* 
,ptueft: quoniain pcr mutui dationemaliquis fibi obligado- 
flcmacqnirit; cujusprxrextumultaadrc(e,cumalirnajai^iV^ 

. *.ca,criu}sferce poteft: ac pecmucui acceptioncm qirisccsruat 
iniilitit^altcrittsveroaugct* Adhxcpecunigmplcninqii^ill^ 
tmitao datt qui eicaccre focdl: accipit ver6,qiii innpi|ll|y . ^\ 
boraty&cgeftatepfcmitiir« Ncergo(ubfidiuminopiaefn|- ^ 
lidibcKBprovindaiittliaiifinrariir: iisadfublevnndp.s lu nfn(» 
fitinesmutuampeciioiam^ic^gratis* vdliabui^ • 
.^cnBiftim dl. y^' 

S; 1KecobOftit/lf«irfirtf./<S.€y^Mr^^ir/^^ 

, £vemagtft|»cii8(iibpflea&cxiUtiBi^^ 
ta: ea4fiei^oef^ami]U;quimtttuamaceepit*qi 
dit, iaK^tui^ "l^n^^ iiamque proyificianim 
^(^citmt w^pBmi ^^cre^» ¥d foenori pccimiim 

, fKftHoflti|(%»n tibut , (cn ab iis , iniet quo> judicant ; i 
ee1imiiiiatuiiudida€CN»u}npantur,dciaitettt» 
^Wfl^S^ Abaliis verdapud (enonlitigantibu^ magiftr^KP 
i^cdUiRunmotuam.vclfubfoenorctuto^^^ ^ 
, .olilSfena hoc cafn cormpti judidi fuTpido ceftit» <?»pmn 

■tMf$vnfaJfert.ss.%.4df0irfdtHr^dvUn \ ^ 

Nihil quoqu^ obeft l (mnUrm. t, C§d '4t mt wm^mft^ 
Mt4iriit^e.i9k. 12. |ibidtipomtur;icrinianosacnumeiaclp^^^^ 
. .qui miniftd & officialcs crant prad^(iorum praBtoiio,ini^n^ 
am pecuniam fumcrc nonpofTC' Igitur non inTuls^ inde coflh ' * 
dudendum videtur : tnulto ^inus praefidibus pcovindx mii- . 
jtuamrumecc pecj^ai^ Udtunvsflc. Haec, ittj[it4mp\tyi nihiL 

ob^ftSi 
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ramt. obligatto- 

fchaiarios 

•cuniam noB pofie accipcrc : fcd 
mblicas nece&taics quid Hc imp 






mttianS , unius dbminf fucric : unrelliliiti^ 
plurium dorafinorum fucrit: omnibus, pro partibus divifis»' 
obligatiomutuicxnumcrationc acquifiracedct^.^r-crff^f^^/* 
t. namdrjifur. is.^.fin.ff^dfreb credit. Qaoditidem in prov 
curacorc procedit: qui fi cum libcia conftitutus fit, vcl man^ 
rfatum kibcac fpccialcj inft^ar vcri domini , muiuum darcpoi' 
tcft. t.procurator^cui. l.procurator totorum. 6s.ff depro>r 
atratorth Jajdn tnd. l.nonoTHnis. \9^^ fi pMptUm^num.s.ff^de' 
reb.credtt.huncj^ refirens Kttz^elitie in d exe^fi de obligat. mun 
cap,s. num. 1.4. £tfi vcro filiusfamitras & fcrvus.H libcram- 
pccuhi tcncant admini(\rationem, mumum darcqucunr. ^ 
/; z. § penult. dr /. / orajii. ii»§.fi fugitivuu 2. verfdr ^uidem 
^Jervw.fiJercb. cndit filio tamcnfamiiias rcgularitcrncmo 
nnituaut pccuuiam urilirer darc , aut cum eodcm alium,ia 
fraudcm Scnatufconfiilti Maccdbniani , contradum inirc po* 
tcrit. /» v^tot. ttt. ff.ad Senatuiconf Macedon^ Quod fi ta* 
Dicn fiJiusfamilias ab aiiquo mutuatcis pccuniam , fuo Qon- 
Bnttux|ecum£;:ccdi(o(i iolvcxic; j^atii QumniO$ vindicanti 



t 



lifcr trrf tln n^jirimir AtfibcNiafideftteaitcoii&mpti^^ 
odlkcmnammt;ceflraiecondidiooemMa(cdliisait,//f^^ 
f4milidi»\^ffMrekfnd9i. Bjdopdom,cQrpattrpeciiiiiaflC{r 
cxtamcm viadicaiepoflit, haec eft : qiiia filias&milias pecii^^^. 
mam^utpotcqusmpacnsveneratdomiiuam. §. i^ititrlik^' 
' ri,fifr.^nduasperj^cui^4cqitir.9iaiaim L i§ewi§^p 

fim^4.fMreg.jtir* adcoquc pater dominus iHiiis pecumss.^' 
manfit: ac proptereaeamcitantem vindicare non prohibei^^ 
tiir. Ufi qmitm i . §*fi plimfdmiUsii, ^ftrfii^ ideh vmdk4ti§»emj^ 
ff. diSCMuti§B*Limfm. i|. i» fruu' ffdeni vittdicaem L 
^^ionmm. 15 ffMMigsi^ & 4^i«s/i/Ratlo pofterioris^ 
videlicec paccr pccuniam bona fide confumpcam condicere 
nequeac(prxtcciilam,qu«a<!^rtar/«//.^///i^m7/4y.i4.^ 
rf^.rr^<s^//.jhxcreddipote(l:quiapatcr cceditocifiiii fui de 
pccuiio tenetur, hocTcilicet cafu aoftco,quo ex alia , qu4m pe« 
cunismutuxcaufajfiUusfamiliasilliquippiamdebet^ir^i/^- '• 
que.]un^o§*qu£ diximm de firvo. infr. quod cum eo, qui im 

37 Alien^foteft. & tot. tit.ff, depecul- & filiusfamilias cx omni nc- , 
gocio, cxceptamutuarpecuniaecausa , cfficacirerob'igatuc.</* 
l.^^U autemfiilu4.3.ff»adSC.M4cedon.l.tamexcotraCitbm»%7^ ^ 
ff. dejudic. l.filitt^sfamilias. 39. ff.de obligat. (jr aBtomh, D. Cel- 
lega Bocer, cUJfi. Difput. 7. thef.it. Itt B. edit. 2. rerum f/lmg^ 
totam Senatufionfulti Macedoniani materiam pU nius prtj^ 
quuntur Donellud Itb, 11. Commentar.de jur.civ.c.^.^. (jrfiqq^ 
ibij^ in fiiis notat. titUtger. Borcholt, d, Commen tar. dd ttt . ff.d^ ^ 
reb. credit. cap. num.jz. cum feqq. Kttz.el, d» exe^efi de ohti^ ■ 
gat.mut.cap, 4.. num.s \*& wultisfeqq. Et dt eademnosnfm», 
nihiLattultmui tn §, tUudprQfric* 7. ittfr, tit. ^Hidcumta^mjf^ 
UtdUenapoteftate, &c, 

|g Dc pupillo paucis difpiciendum^an mutuam pecuniam» 
fine tutoce fuo , accipiendo obligetuc ? £c quidem infatitisft 
pcoximus pupillus nequidcm nacucalitcc obligatuc. IquodpH^ 
filUiu ^\.ff,d€c$itdi(i^ittdeb, LfttfiUm^ ^g.ff^deebligdt^ 4^. 



V • Cluih.modisrecontrahit.obligatio. 

/. in caupt cognitione. \ 6 . inprinc. fje minorib. ni fi locu pletior 
indcfa£tus probctur, /. naturaliterM infin, [cq.ff.de con» 
dtci.tnJeb. L pUne.j^.f eiepetit. heredttJ.jUrenatur£^2o6 ff, 
dereg.jur. Pubcrtati autcmproximus, citratutoris fuiaudo- 
(itacem, muruos fumendo nummos naturalitcr tantum obli- 
gatur, crjamfi non fadiisfitlocuplctior. Lcum iilud. 15 §, i.ff. , 
quando dies legator^ced. i. r.in fin.fidenovationib. l ftpupd- 
iud-iij.ff. de verb' obligjt. /. Stichum. p$. §. adUio. ff. de folu» 
tionib-S^fimtlib. atlocuplctiorfa£lus,cxrcfcriptoDiviPiict- 
jam civilitcrobligatur. l.i.§ puptllmfan^. ff.de negoc. gefi. l. 
inprinc.ff.commodat. L i. tn fineprinc^drl.puptliui* 5. in princ* 
ff. de au6lor. tutor. D. Bocer. d. clajfi. Dtfput. 7. thef. \ %,ed.2^ 
Et de ifia qu.tfiione multtfariam di/putant Interpretes \ Geedda- ^ 
us in Commentar. de contrah, & committ . fitpulat.cap. 7. con^ 
ciufti. num.2tz, fiqq. Vuitejtis difieptat.fcholaft. cap. \ 6% 
Phtltppus Matthaus ad i. in negociis. s.num. 20.^ fi^^ ff- ''^^ • 
Jur. Andreas Gerhardi Exercitat. fufitn. decad. 12. quafi. j, 
KitzeL d, cap. ^..num' S2..& fubfeqq. altt^ plures , quos iauda^ ^ , . 
*vifupra adprincip.ttt.de au£iorit. tutor.num. 2%. ubteandem 
quafiionem enodavicopiofius, Sane ncc pubcrcm, minorcm 19 
i5.annis, curatorcm habcntcm, cxmutuo abfquc illius con- 
rcnfuobligaripolTc, probabiliuscft. i.ficuratorem^s. C. de /» 
integr. refitt. minor. nifi in quantum locuplctior fadus fuci it. 
Lt.o* U C.Ji adverfus credttor. Atq^ hanc vertfpmam fenttn" 
Uam^poH aiios doiitffimos viros, d me aliegatos^ piurtbtss tuta* $0 
tus fum ad item tnviti. 2. num, 11. dr fiq^J^fi^prt de curatori' 
bus. 

Decivitate, anmutuam pecuniam accipiendo oblige- 
tur, dubium aliquod clTc vidctur ? £t fi tota ci vitas , hoc cft, 
omncscives, vclmajor corum pars, autconfilium optima- ^ ~ 
tum, totam repraefentans civitatem, con venerit , & mutuam 
pecuniam fumcndam cfle communicato confilio ftatucrit: 
. tumdvitatemmucuamaccipicdopecuniam^^forfanperado- . 

K rcm 
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remrunm, adhocnominarim conftitiitum : nqnidem qucd 
quisfacirpcr alium , ipicmcc fcciiTc crcdkur. /. it4 dtttem .' 
§, ijKOil fi quU. ff.de admwtftrat. (jr ptrtc. tut. c. qut facit, , 
^ 7i.</rrf^./ifr./;j<fJobligari,quanivispcciinra irj C)ii5utilira- 

tcmconvcrlanonf icrir, rcccpriuscft, & vcriliuiilius Idq ic . 
41 probaturprimiKnc:ico: quodcivirarcm , five univtrfiratini . 
cx muruo, «5{ quovis alio contradu,non mmias, ac alios pri va- 
tos,ablb}ureob!igaripoflc,nuHalcx, finc quanih 1 affi.man- 
dum, proh) bcat. /. illam merito iq. C. de c&ilattamb Novelljt^ 
fap. s iliamqirc ex dcl!(5to , convcnru habiro, vim facicndoy- 
...^ aliudvc contra iuracommittcndo, obligaricvidcnrcr parcac 
exl.metum.f),§ animadvertendHfn \ .ff cfModmet.cauf.l.fem',: ^ 
* . ' y f^^' ' f - §>/*t^fepuUhr9 2 ff. tjuod vi, aut dam. auth ttem tiul' ^ 
'^X^^ fi*^ t,, C^de epif of> cleric, Deindccivitatcmconfen». ' 
fiim) quiomnibusinconcra(flibus ncccflario cxigitur, /. 1. ' 
'f.< .€onventio»t6 ff depaild tnomnibui.^S f.^deobligat,(^ a^toit^^^^ 
. interponcrcpoffc,quiadobligandumrufficiar,vclindemani-^^" 
^ fcftum cvadit; quod municipiis hcrcdibus inft rutis pcrmif^ : 
iumcft hcrcditatcm acquircrcr/. Wy?«<*/i(yf<?;yr ^ 

' ^ ^^Tr€beUJ.tmic. § i,ff.dtlthert. Hniverfitat. quod utiquc abfe-*.^ 
, ^ ^^^licaiiimo&confcnfucxphcarincquit. /«^w/jfrf^. ifl./>r^n '1. 

/. qmfervum. 4-7. dr pafftm.ff. de 4Ctfiur. vehmitt. heredit^^ 
' V stehn,qaddiU»lcgeinmunicipalcmconderc('ad quodctiam^ 
\ : eon(a)iumdcnderari,evincitutfJir/«ig^4/r/i^M ;iicct/l/r( 
. \*~p0jt^^^Jf*§i*f^^ Acccditinfupcrar< 
i < '^W^KI^milimiii, £teaim-6pr«latus Ecclcfis un^^um C^' 

reddcnd a m obli^^v 

gatnrftatnetiieaadcm in utilitatem ipfiusEcdc(i«fuiflc vcr- 
• • ^^f. /am, nendocearur, u$€tiii^rt€lttx$,femmlt^txt, de ftdejufZ. 
' / ^ '^tkm. At^ita fentiiint Dtcm^J^fim DoneUmMd L0 
f- \f \t-m.%7.ff^ deYeh credtt^ Barttl. AUxmtd^tCaflrenf CBrnt 
'^'^^Hjilf*^ ^V^^ Lfiie^ni htnd. tiffJtfigmprih, imsfgtefhtti. 
t ' V^'^ *^ t.ctntrviitffjtar^df.fs^ttln dtjptttwttts aOeg 

' \ i fidtffitm^A^imtttttt^ ■■,^'r':x;4-,:-f^^^*^ 
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^jiikmodUre contrahit.oUigatio.' 7/ 

Huicdccifioni non obftat dJ, civHas^ f^f^'^- ^^^- 4^ 
itf//>.ibidumexpreniimeft, civitatcm mutui dationc obliga^i 
jDone, fi ad utilitatem ejus pecuniac verfae fint : indc \ contca- 
riorenfucolligividetur^npecunis in utilitat^m civitatis non 
iint converfs, civitatcm ex mutuo haud obligati polTe. Nam, 45 
^ficioreCelfi, inciviieeft; nifitot^ Icgc perfpcdli, uni aliqui 
particuiacjuspropofitajudicarc vclrclpondere./«f>;^/'i//7£',24. 
^delegtb, Proindefequcntibus di6fd legis 27 . verbisillis(^4/w- 
^uin ipfifoltf /jui contrdxerunty non civitas , tenebuntur) cum 
prscedentibus conjundlis, qui vis facile animad vcrtct^Ulpit- 
numfuperioremnoftramfcntcnfiam magis adjuvare, quam 
impugnarc. Cum cnitn diczt (alioquin ipfifili, uon civitof, 
fenebunturj copctCpicuc fatis oftcndit : fenondecomutuo, 
quodipfamcccivitascontraxit; fcd de co.quodalii (ncmpc 
Adminiftratores/Syndici vclConfuIeSy) illiusnomine contra- 
xerunt, refpondific : quorum contradus non obligat civita- 
tem,nifi creditor prober,pecuniam in civitatis utilitatcm con- 
vcrfam cflc. Undc argumcntatione k contrario fcnfu fu-m- 
pta, ficrcdeconcluditur : Ergoficivitasfuofa<fio,feuipfamct 
•contraxcrit : eaabfolute, citrahancconditionem,7^ pecunid 
i» ejus utilitatem converfitfity obWgMtuu Alioquinenimgc- 
ncralitcr Ulpianus dixiflct : civitas non tenebitur, Sed vide 
tius hdc explicantem [ohannem Kttz,elium in fiupra dt^Aexe-^ 
gefideobligat,mut. cap^^.num- 16. &fi^^' Si igitur civitatis 46 
Adminiftratorcs, Syndici, vclalii pccuniam.aliamvcremfun- 
gibilem nomine civiratis mutuo accepcrint : tum demum 
conveniri potcrit ci vitas, fi rem in ejus utilitatem verfam eflc, 
^ crcditore probatumfuerit. dJ.civitas. i,7,ff.dereb.credit, 
Novell.i20,cap.^.§,S,infine, Rcautcm in commodumfive 
ufumcivitarisnonversa,civitasminimeobIigabitut : fcdfoU 
Magiftratus fiveSyndici. qui contraxerunt, & mutuam pecu- 
niamcivitatisnomineaccepetunt, tenebuntur.^i/./.r/x///^,^/. 
ff.de reb. credtt, Idque propterca ita cautum cSl. ne civitas paf- 



fim adminiftracorumculpldamnum fubcant : 6c ut vigifan» 
tiorcsreddantur,quicivitatum nomine pecuniam mutuam 
accipiunt,rcicntcsinipforumperniciem redundarc> pccunli 
in utilitatem civitatum non convcrs», arg. l. ult. C. de venden* 
disreb.ctvitat, Csterumquandopccunia in utilitatem civi« 
tatiscftconverrartunc^ipsanaturaliacquitatcfuadcnte, haud - 
imoierito ad rcllitutioncm civitas obdringitur : 6c res cju(l 
dcm,conominc,validcoppignorari ^o^\im-LJtis,quib^naAu 
47 inprinc^ff^defignorib.cthypQthec^ cum jurc natura: asquum 
iit,ncmmemcumaltcnusdctriaicntolocupfctari- /• nam hec 
nMtmra^ 14 fflde cmdi£f.iodeb, l.jnrendtura. io6.ff.de reg,juK 
€, hcnfktdri.^s. eod. in^ i&ic^oc (eiiteiitis iiibfttipKnmc 
Hdrtmanntu Fifierk iib^ t .^nttfihnnmjnris. tf. jf^wmn^Mi^fi^ 
fiq^.Eurcholt, in Commentar, ad tit, fi, di M. anfdit. rJf 
nnm.47, Pinel. ndLzX.derefaiMt^^ueiidit.fart.z.c.fin^nnm^^im 
Ceeddam ad /. tnttrfnkUca. 17. num. zi.f.devirb^fifftifi W^- 
fin^€. emtfiLufdrt. 1 . Colerm defrocefftb. execnt.fnri.uc^^ 
tnm^4f* Pet. Frid- Mindan, de nemsdat. jndtc. iibr. 2. caf. ^i» 
num. 8. Trentler, voLul^ffnt. 20. thefs. Hackelman. D^ftti^ 
iUnfir^fi,tbef^lit,k Nigerdin. tib. 3. Dt/fnt. x,*thef2, 1. 1^ 
fi^. Pnnkn BerensDilfnt.st. theP\.qnnfi*\. Stnektmfstrt^tm 
Bxercit.Jnfm* deendae, nfiert, 2. Ut^ Cfn^. | /^. 
4S PeciiniftmpottdkiQtilitaimdvitatisconvetfimii^^ 
oonj^^latis &ptflH(bmpciooibusiiomiiiinprobatiexilli«iailt: 
puta 5 doccatur tantitei adn^oifliatoitm laifllc lioinjiieia 
iidiun, indtifliiiimdtdilig^tem: peamiaminconfpe^lade» 
curionum fbiflfenamefatam :clvltatem4acedindigui(rc,quo 
tempore accepit. deffi in nntk. kec jm perre&ttm, in fn.nd 
verh.fr9idt,Cnd.defi€r$ptn3, B€tlefibi^Cfnmttnm^%, Cf- 
firenfindLuiMnnntem. 7»(j^ddl^nlt.ffkeexereit§r* nff^ 
MjiinmcenfiL 76* teL 4. in fin. Uk, ^.Bntd^Detim^Kimittntd, 
ndd, t^civitnt. -l-j . ff. de rett* tredit^ Sedveftnseommcfldl»* 
gma , qui ttadliut ^ quod ccflibus vclinflcufflcntis dcmoofli^- 
" ' .' tiopor* 



DiQitizeci bv 



§lmkmodnrecontrahit,ohligatio. 77 

r tioportcat,pccuniam rcvcra in civitatisurum fuilTc confum- 
ptam fcu convcrfam : puta fi in rcfcdioncm , autcxtmdio- 
. ncm rcrum civitatrs, vclin prxdiorum cmptioncm crogata 

* fiicrit. Siquidcm jura abfoluteprobationcm vcrfionisinuti- 
litatcmcivitaiis vclEcdcfixrcquirunr. d. l.civitM.^j.ff.eod^ 

% d c.penuU. ext. de fidejujfor, Nulla vcro lcx cft , qua: vcrfioncm 

• .probari cx co dcccrnat j quod civitas vcl Ecdcfia indigucnt 
' pccunia : tumquiaficnpotcft,utindigucritj&tamcnincius 
, ufumcxpofitanonfucrit : tumquiarar6contingit,utmutu6 
. pccuniafincncccffitatcacdpiatur. Quarcantnunquam,aut 

ccrt^rarifllmeisfuccumbcrct, qui convcrfioncm faaam al- 
lcgarct : quia probationcm paratam fcre fcmpcr haberct. Ncc 
diflcnticntiumopinioncmquidquam juvat dj.ult.ff deex^ 
ercitor, aa. in cujus principio cxcrdtornavisobligaridtcitur 

^ crcditori cx mutuo , a magiftr o na vis acccpto , fi mod6 docca- 
tur,navemrctcaioncindiguiflc- lcgumtcnor,& 
rubricarum , fub quibus collocatac funt , di vcrfitas fatis arguit : 

- id ipfum dc privatis pcrfonis, qualis cxercitor navis cft , ita 
cautumcfle : quod adobligationcmcivitatisvdRcipublic» 

: non cft produccndum: quippe in qua nominatim exigatu^ 
pccuniamin utilitatcm e)usercgatamcflc. d.Lcivitas.iy^ff* 
dereb.credit.tbique Alexand, & Jafinnum. \%,Bartol. wd.l, 
nlt.ff: de extrctt. a^- Angel. conjil. z^^Jmola tn cap. i.nu.x 7. 
ext. dedepofito- Ripaind. I fiis .quihona, w.numer. 10 ff.de pi- 
^ortb.Fachtn-d.ltb.i.controverfijur, cap.7(>. fCitzel. d.exe- 
gefi.deobltgat.mut. cap.^. num. i.4-&feei' Tamctfinonde- 
fint , qui hanc controverfum judicis arbitrio rdinqucndam 
ccnlent : ut prudcnter cognofcat,an probabilitcr pecunia mu- 
tuatitiaincivitatisvdEcdcfiarutilitatcmfitvcrfa, nccnc. At- 

(iat, in d. l. ctvitas. xj-ff de reb. credtt. Menoch-m traii- de ar- 
bitrar.jud.qusft.ltb. x.cent.s.caf.^ii n.is &Mafcardustn 
trd^at. deprobattonibw.v9Ls*conclufiv6^num. 10. 

K i . Ludl. 



7i' ^rincip.Tit.lnfiitut. 

50 Indbcra & kibcicft , iiaad tamai ind^gu» cftqocllio: 
■1> , 6 Itidcns fecum ludcttti pccuniaBi mutttavit ,cj usmdio - 
nem (ivc condidionem habeac \ Etnoa babcre vcritati xqui* 
tatiquc m agi s confcntancum puto, /. dliMrmm mfia, 1. C9d, ie 
Meatorib.glofin l. /. §.penulLfitPer verbo tfimflitHfr.ff.i, tii^ 
jun&al. exejpar(e*rzu§. iff.aeverb 9bligat.itemgUfiiml.fi 
quis cum fitret, 8« in verb, luxuri9fiff.de ujucap.fr 0 empt.^m 
1. quod fi minor 2 4. §• refiitutio.fitp. verb. non omnimodo^. de 
rfjtnortb. drc . Cumenimlurusprodjgalitatisinftrumcntuni^. 
vitiumq; dctcftandum ccnCcMT.afferentePatric.ltb^^.deregm. 
ttt.40. facilc intcllcdu eft, collurorem mutuodantcm, non 
folumnihiircpctcrcpoflc. d^ l,^.C»dealeatorib. (cdctiamcx- 
traordincm cccrccndumciVc ,utt tradtderunt Puteus Cac- 
€iaLupu4 in tra^. de ludo- num- 60^ Angel. in tra^. de maleficiis^ 
in verb. Mettdore demali dadi. num. 15« Albert, de Gandinoin 
traii. de malefic. tit. de ludo , crc num^ i j*. Parladorius libr. 2» 
rer. quotid. cap. 7. num. 14. Frid. Ttlemannus Di/put. Pand. xg^ ^ 
part. ijhef.xg. Forfter-junior. Ubr, 4. Dijput^ j-^ thefs. adltt. b^ 
Jul. Claruslib- $.fintent.§. ludus^num^^. ubi Cnbiicit num^ 8. 
quicquid fit dc jurc; contrariumtamcninpradica&dccon- 

^i, Cuctudine (crvari. Sanc fialiquised ludus conccflTus : latrun- 
culorum (cuSchacchorum lufum(^aa6c^ac^fpH)cctcrise(Ic 
prasfcrcndum » non (lac cvidcnti rationcquidamcxiftimanty 

^ jtrg. d. l. aUarum ujus. 3. Cod. de aledtorih. Clarus in d. §. ludm^ 
mmmm t. mbi ad boe eitmt RofiUmm de RofiU, ittter eonfilia crimU^ 
MtalU diverfir, confiL 4^* mmm. sHb.i. Clmdims in Commemtdr. 
tUfmdiU, mdehU^,edp. 6, nmm. 55. fdg^ff. Etcnim cxercet 
acuit ii^enium: nec ftaudibus» nec caecas foctunxlocumte- 
linquit : vcnuftam Imperioram cxhibet theonam, dum oftea* 
dic* non modo fubditos ^ Principe^ neque Pdncipem 4 folis 
potentioribuf I lcd ipfum etiam intcrdum Regeteab abjedo 

5| tu&ico ioGolumem confcrvari* Ludi porr6 lcget pcaefcribit ie« . 
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^Mth, modiire contrahit. obligatio, 7^ 

io tudendum. Honio proptcr rcs fcrias cft conditus , non- 
J^roptcr nugas & lufus : lufus autcra rcpcrti ad rcficicndum 
animumlaUumifcriis. Tuncigiturludcndum, cumanimus 
aut corpus crit dcfatigatunFL^. If« Cumquibusludendumur 
Qucmadmodum fadlurus itcr , diligentcr difpicis , qui fint fii- 
(iiri comiccs : (ic inkidoanim.idvertendum,cumquibuslu- 
dcs . ut fmt homincs tibi noti, Naminignotis magniimeft-; 
pcriculum : & vcrum provcrbium Plauti: Lupusedhomini 
homo , qiii qiialis fir , non novit. Sint ctiam belii , fcftivi , co 
mesrncfintblafphcmiin Dcum.aut dcjcratorcs : ncindidis 
fpurci,nequidcxcontagioncadfTiccturtuismorjbus pravum, 
aut ft-jgitiuftim : deniquc fim ii , qui non atiam ad ludum mcn^ 
tcm adlcrant, q«4m tu : ncmpeutlaboreconquicfcar»& ie- 
vcturanimus. tlL Quoludo. Primum noto : quoniam ii^ 
ignoratione non potcft fubcffe delcdtatio» iicc ludentis, ncc' 
colluforum . ncc fpcdatorum. Deindcquodfimulanimum 
reficiat,& corpuscxcrceat: fiquidcmtcmpusac valctudopa- 
titur. S:nfecu5:ludusfit, inquononomniapoffitmcrafors : 
ivd ubi pcritia cafum corrigcre valcat« 1 V-^ Quafponfionc* 
Kcc nulla fponfione; quia cclcrrime cxatiat : necitamagna^ 
quaeipfalunoneinquieteranimum, & fi vincans, mordcatac 
difcrucict. Noncft hicludus, fcd carnificina. V. Qucmad- 
modun>. Utantcquamadludcndumadfidcas, rcputcstc ad> 
lefocillandumanimum vcnire. in cujus alcamconjiciaspau- 
cuios numiuos, hoc cft ,cmas iliis rcfe^ioncm dcfdtigationisr 
toto prorlum ludo (is comis, hilaris, facctusjocofus, citra 
fcurrill tatcm & pctuJantiam ; nc des fignificationcm ullam 
fraudiS, fordlum, autavaririaj : in contentionc nc fis pertinax : 
mmime omnium lurato , nemor rcm iliam totam (ctiamfi» 
mcliorv m caufam habcas) ncn cfle tanti , ut nomen Dominl 
adfcrasiii t.ftimonium. Spcftatorcs memincriscfTc vclut ju- 
diccs ludi : fi quid illi pronunciarunt, ccdito,nuilam cdcns no- 
tem improbitiunis. VI., Quamdiuludcndum. Quoadfcn* 

tias 



i3 7rimip.Tit.In^m. 

tias ammum rcvocatum jam, & reparatumadlaborcm , & 
vocet hora a J negocium lerium. Qui fecus faxit, improb^ 
fa£lum vidcr iir. Cjttcrum de dliis qHtflimibus , ad Ittdt mdte-\ ' 
ri4m pertmcnttbw , confuUntur Diddcu^ Covarruv. in c.pec- 

. catum. part. 2 . reUB, §.4»de reg.jur. Parladorim d, Itb-J. c. 7« 
dr Me^JochtM lib i. de arbttrjud, quafi, cent,^,cdfi9g> 
aLU^abhisdepgnatL 

55 Mutui datio in quantitateconfiftit, hoceft, iisinrebus 
omnibus, quai pondcrc , nucnero & mcnfura condant : velu- 
ti vino , olco . frumento , pccunii numera ta , arrc , argcnto , au- 
ro, & fimilibus, hocprincipio. l. 2, §-i.ff^dereb. credtt, i i - 
ff^ de obligat. (^a^ionib, Solx cnim resfundionem pct 
folutioncmrecipiunt, id e(l, tantundem prxftant, cumpari 
pooderc, numero , vel meofuri in genere folvuntur , ac fi in 
^^cdc,fcu{utDi4le^ici bquuntur) in indi viduarcftitucrentur. 
J^ddireUti^fiffalios^a/erelatosFdihkfemiibr, z>c$ntr$' 
Vtrfijtr^jmr- Cif/«4t* Bercholt.in Commentdr, dd tit.f dereK 
€redit» cstp'4 ' nnm.t^&fiqq. yultejmd^eftsUim.S$h^fiicsm. 
€4ipA^*Kiit^Li»exeffPdi9bligat, mnt.cdf.s numer.s, cttm 
feqq. ArumaM DiJputsU^jf^ II. thefu Anton. Matth, Di[put,f, 
ibeCt. & Jsuob^ Cramerus Dsfput, ad Inftit, i^. tbefi. In alU^ 
ver6 rebus, putifimdis» sdibus, libris, vedibus» eqiiiii» dc 
csccris, ubiipla.corpora, non qiuntitas ^&cur» mutuuiii 
lociimhabeceneqair. NametfiresiteaumerariyVdeciain 
appendi* aoc admenlacari^ijinc: qaiacameningenecefuo 
fim^ionemnonccdpiunc,«^^«/P.tf»2wfi»/il2.$.^ - 
eredii. hoceft, alcecaalceriusTjoefflnooicafuftinec>ucomnU 
noiUaip^a>quaBdataquidem, iednoaoonjbmpcacft,cfleiKD» 
(eacur$ inmiicunmminia(l& venionc : fiquidemaliud proatio^ 
5« invicoccedicoriiblvi non poceft» d. L a, §^ t^imfin^ff.eed, Vet» 
bi gracii : cnm cibi admcnluiouaam oiodittmftameoci, eocii 
coafumpco ca miiii ceddis afittmmodiamftunmriejulcleai 
booicacis : iUiign ipfom modinm , quem ribi dedecam* mifal 

' lefth 

m 
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^m^.modUrecontrahit.ohligatio. 

■ fcftituiflfc vidcris. Non idem cft, cum tibi dcdi cquum, vcl 
bovem, & ru rcddis mihi alium. Frumcntum ctcnim* non 
stiicm cquus aut bos , mutuam fundioncm ingcncrc rccipit : 
iquoniam animal licet nmilcntaiiisanimantibusinfuogcne- 
Tc : tamcn individua ipfarpecic,form3,qualitatc,probitate, 
■tifuplurimiamifcfeinvkomdifFerunt : uthicvemmfit,quod 
• Tu'g6 dici folct : nmUMmpmiU ejfe idem. Cum autcm ca fit na- j 
^ tura mucui, ut idcm omnino rcddi dcbcar,iicqucaliudpro 
aliofolviinvitOCTcditoriqucat. d. 1.2- §• r.jf.d.rif, cvidcnsfity 
quamobrcm hxrcs, pondere,numcro, &menfuranoncon- 
ftantcs, inmutuumnoncadant. Mque ita hocexplicant FuU 
4tjwhtcnttm,\y Kitz.eL d, cap. r, nnm. ii^cumfiqq.drW efin^ 
fitec.inPMratitt.ff.dereL credit. n. n. 

De panibus, pifcibus, carnibus, & cjusgcnerisaliisre- 5 
bus controvcttitur , an mutuo dari poffint ? Et non pofle , opi- 
natur Accurfius in dA. 2.^.1 .fitp. verh. increditttm. adfinem^ 
Jf. de reh, cred^ Az,o in fita (umma C.fi cert.petat. num, 1 8 . no^ 
, "vijpme Sehafiianus Hcrnmoid> tom. 2 • repertor. in verh. mutU' 
, um pag, 9 1 7. Sc<! rc£titis ftatuitur , ctiam iniftisrcbusmutu- 
j-nm conQftcre; fi pancs ccrtipondcrismutuo dcntur, utcjuf 
,<lcn[iponderisaliipancszquebonireddantur: vcl 11 piiccsad 
V certum dcnrur pondus , ut aiii cjufdem pondcris bonitatifquc 
pifcesrcftituantur: vcldeniqucficarnesinpondusdcntur , c4 
lcgc , utcarncs cjufdcm pondcris & bonitatis rcddantur. £tfi 
cnim pancs , pifccs , carncs per fe quantitatcs non funt : atta- 
fticncumadcertumponduscilegedantur, ut cjufdem pon- 
dcris & bonitatis pancs, pifccs & camcs reftituantur : non am- 
pliijs pro corporibus* fcd pro quantitatchujufinodircsacci- 
piuntur, arg- 1. quodfitpe js.§tf»his ,qu£pondere.$.dr§ fiq. 
jf decontrah.empt. Barttl. Alexand.AngeUd^^aliiin d, l'2. ff[ 
dereh. cred.Cuiac^Uh.u.obfirvat. cap.ij.circafinem horcholt, 
in Commentar- adtit,ffde reb credit^ cap^ 4. num .f-dr pdrf, l 
l Dijput^ de rth.credit.propofit, 7. pa^, 1 44. ip^, D^Bocer, 

. ctaf.u. 
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:tji ^ ^ ^rincip.TttJnfiitut.' ? 

• iUp* t,T>llpHt4t, 7. thef.iu edit^ 2. Forfler. lth,j. 'DiJputAt. 
. thif ii ' treutler- vqI- l Di/fut' 20. thefi.fib lit. F. Cramer. D^:- 
J^t, 10^ thefs* ddfatt^mck,pArt,t' Exercit^ Jttftin* decdd^itfk'' "3^ 
^4ijl^t. t.lit. d.pMg.yfj. Schi€khMri,Di^t.iz*4tdlttfiit.ik^^ ^ 
'jfkklit^b.^rejfolutqm^.z, 
|9, Ambigitttr qooque de co, ccquid mutuum (it , (1 eo^ . \ 
deiliniitnmos, quos tibi mutuo dedi,cumpofteaiisnoDii|^ 
digereSymihiKddas^ Q^d)kkxr^<^ttw»MXmjMim^ 
jkmmMC^ctrt.ftt^iUtmAf. tameniaipfiimiionfineevide^i 
*ti rationc affirmat Accurdus ml^i, im frittc.fttfer ttnh 
^ €iem, f, de rek. creeHt* Primiunciijm accidentia fabfia 
vdiianinm relnenimmuranty^^/.^^xr^r^fi^/^. 2#*^^^ 
de. if,jf defdeifemm^jSar^iHierim. MemethjcemfiLss^ittm^i 
, iihr.h Aft ex accid)»cehoc.contiiigi|t , qa6d iidem nu&|| 
dliliBddiHitiir, iiop ex inimte oonttahcii^^ Ddode aniil^ 
ji^ue contnAis iniclinBy noii eji» implettcntom , cQi|^ 



tmm^tjikf^tUfemMtmfconf.fiMced li* §.idnmPetmfomimc:xi» 
$J^nlm»it^imfim.f, defofl. fi id^ qmed,st'§* ^ ff^frofic^ 
Z\^1^ii,fMleg.CermeLdeficttr. Abmitioaiitcmidti^ 
ter ODOttahcntcs adwa cenietur»ntiddominiaminioci[)if 
cntem transferatnr , atqnc in gencte qnantitas 
fQbofamalitcrabinitlomatattmcoatiahtnequit di&,L 
frimc, ihi, receftttrite^memmdemjfeciem , &C'ff,dereh, crf\ 
hUiimntefhii,mmeMdimres,^dmUej^ \ 
tcm favore debitorishoc dl r^ceptum , utnummss mu 
datis uti pollct, utque cofdem ingcnerereddcrct. Quarc 
vult , eofdcm rcditucre poterit : ctim his , qux pro (c introd 
£(arunt,rehunciarecuinbetIiceat././rW/. cjdefa£i. prae^q^^ 
tim n iioc fiatfine f rX)udiciQaeditc>ris,4rg«- l.frccii,^^ 
rejcind.vendit, T . , 

63 Unde non obftat d.l^2. in princ.ff, de reb. credtt- ubi 

jKC^ dicitut^ ^uod non mutuum kt , Tcd con^modauua^^ 
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Gluih.modisrecontrahit.ohligatio. fj " 

aut dcpofitum, fi pccunia fic dAta fucrir, ut eadcm fpcdcs rcd- • 
dacur, JV^^wlibcntcrlargimur, &jamantcdiximus,mutubm 
abinitioficcontrahinonpofrc, ut cadcm rcs in fpccic rcdda- , 
tur, hoc principio noftro^ dr d, L 2. fcd tamcn intcrim& hoc 
conftantcr aiTcrimus, poHc rcs muruo ita datas, utnon ipfc 
" in fpccic , vcrum alise cjufdcm gencris prjcftentur, poftca rcfti- 

* tui in fpccic : cum 3c aliis in contradibuspropofitum &in- f 
tcntio contrahcntium, ab initiocontradlus iufpiciaturj non 
vero, quid cx poftfa£to contingat. d L pprocuratorem^ 8. in 

fr .ff.mdnd.^fimiltb.praaHeqatu. N-hilquoqucofficiti qu6d 64. 
illud fervari dcbeat, quod aaum cft. /. i.ff,defa6i. 1. 1 . in pr* 
j^i/f ^-^ii/^.^^f jy», Id autc adlum fit intcr cos, qui mutuum con- 
traxcre, ut non cadeni res in fpecie, fed alia ejufdcm gcneris rc- 
^ Aituarur. Propofitto fiquidcm hujusargumcnti noeftaccipicn- 
da de illis,qu^ fa vorealicu jus funt conftituta- H^c quippe con- 
tra invitum fcrvari non dcbcnt- d. Ipen. C depa£l. At vcro du- 

• bium non cft ullum , quin in favorem dcbitoris hoc fit coftitu- 
tum , ut rcm non in fpecic , fed in generc rcftituat , ut fitpertits 

V monttum. Et huic adfitpulantur (ententia Doneliusnum^s» Zd- 
j fiu6 num • p . yigltus num .\o,add.Lzff,df reb . credtt. BorchoLt, 
hicnum. 6.Mynfinger. numer, 8. Schneidevvin.num. 11, Artt- 
fham Exercit.Jufitn. 12. thefg^ Treutler. Dt/putat^ zo. thef.t^ ' 
lit^g- voL I . Rober. Di/put- /4. thef^, Matth- Stephan. cent. /, 
quafi.^j. Hanonius Dififutat. i/. controverf.6^ Andr, Gerhard^ 
Decad, iz, ^uafiion, 8. Kitz.eL in exegefde obligat. mut. cap. 6. 
nu.4.9. &jfeqq Schickhard. d' Dijput^ ij. thef^. lit.d & refolut, ^ 
quafiion. 7, 

Jam de modo dandi & accipiendi mutuum, difpicien- 65 
dumcft, Isautcmpartimconccrnitfubftantiam, partim ad- i 
jundam qualitarem mntui. Modus, qui mutuifubftantiam 
concernit , vel communis perhibetur , vel fingularis. l.fingula'^ V 
' ria. i $ ff. de reb. cred. dr eleganter docet Clarifi. D- Collega Bo- 
ur.claji.z. Dijputat.';, thefi4,edit.2^ Communis mutuum 6€ 

L 1 • dan- : 




Trincip. Titdnfiittit. 

OKMius eft: cum ipia pectmia miiriii ifirtiilifnmiiii. 
I ftio nomincdance„ vtOtX ad tccipientenDrnimatariuni 
»^lci(citur. I. crediium^f.vtrfirem munmmm9»p0te§f*l 
^§>fif ff' ^ ^'^* ctedit' Neque vcro (^a tim contrahitnr mu- ' 
t^iii>obipeciiaia4ci:editorepioiicircitur ad dc bifocenit&4^«^ 
tnncdemum, dkmcoanimopccttQiamdaccrcditor^urmu- 
ttufitt, eadiem opinione dc bitor accipiat Hinc ctun ali&^^^ 
contca£b]sopinioae,qttimdatiratuvquisaccipiarnuauBOSt^^^^ 
ntpnta> li cgo tihi pecuntam qaaiidonacunis dederim, tiii!<r 
i|na(imatuamaccipias:nequemutuum»nequedi9natioeti^ 
49t&9rflilfUn9i9tLfi egQftatnidm, \9.infrinc*jf^ dereKcre^ 
4fir* Cnileginoncontranacft I,cmmmc0rfm,^6^jfd4(dt^pu9tt' 
ttndm*- nbi Jnliantts diftrti id^iondit : pecnniss domitttnm 
ineiatctEanukercikqpaliaciMiliG " 
bido, dc tuexaKa eam ^QCsjjm^mis^ 

conciliabiKtnimiiBtiliJulMnl^^ ei^ue ver^advctfa 
itj,putet^ntMin»Matthsctts2^^##./; fdndeHjhefvL Cn 
tf^sif^^ViJ^utat jn9, civHcaif.Q.dntefinem, ir diin^mnmU^^ 

ilttilli , qqrdiiCdinmiflud excolliocaiioneP» 
irribiuKsJnlianum/iii^^.i!; 3^. Idqnide \ 
traditronc» modoacquiteniti.dominii : LPpianum ver^ in 4^"^ 
/. l8. loqui dlecontrafttt» modoacqnirendcobligationis : & \ 
de traditionequsn^tuiyanefficax nt.rcfpondcndum afiTrmftr^/* 
mh.dici, i'j^6. (Tdieconrcadhi.an teneat, negative, 
D. Gadddusin Ccmmentdr» de centrdh. dr committ. ftipnUt^ ' 
€ap.},cencltif2.nnm. 8.&fi. ynUe;iisin§'fertrddttisnem,40. 
nnm,^%.fupr. derer, divif&acq. ifff domtn, ubi nonfolkmnos. 
num. ipdrio. id latiits expojutw us : veritm etiam plures Inter» 
fretes , diverlimod} Ulpianum cum Jnliano reconctltantet, ci^' - 
tavimu6 : qutbn6 addendtfunt Duarenns ad tit. Cod,fi cert. pet^ 
cap. 2. Zafim dr Coftalin>s tn d. l-ft ego. il.jf. de reb^edit. Bor^ s 
cholt, ihtdtm in fuis Commentar, cap. /. nnmer. 7. Ciphan. im.^, 
dt^*kfmtmji»c$rfm^j4,£^4^^<^ (^novtter "'^ 
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§luih. modu re contrahit. obltgatio. <fr 

HiSiger^ in Dondl. enudeat^ lib 4, c. /8. Ca tcium f» dcccm 6\ 
dem, & pacifcarjUt undccim rcddasmcn oalcitut obligaiio uU^ 
ira dcccm, nccmutui, ncc ufurarum^nccctiamdonationis 
^ ViOxmvitA.rogafitAi.^.i.jf.dereb.credtt, Ratio^cur hoccafii 
obligatioultradcccm,mutuinominc non nalcaiur, cft pcc- 
ipicua : quia mutuum contractus rcalrs Q{\.J)ocfrtncipio nojlro:^ 
acproindc quarcnusrcsnonintervcnit.catcnus mutui obli-^ 
gatio contra hi non potcft. Nummus itaquc,qui fupercft.qua- \ 
licreditusdcbcrinequit: quoniamnumcratusnoncft. /.^//^r ^ 
decem^i-j^in f rtnc.ff.de fdcl. Raiioautcm>curobl»gatioulira 69 
dcccmAonnalcatur uibrarum ncminc^haiccft: quia ufur» '^:- 
-pccuruxcrcdita:cxpa£to, ctjaro in contincnii ad}cOo, non 
dzbcT\tu:J.(jMamvis»j.C,deufrr. Ratiodcniqi c,curdona- 
tionisnominciiltra dcccm non oriatur oblig.uio, cft multi- 
plcx: Tumquianon hocadumcft,utdonarctur. Atqui do- 70 
.naiiormcurriufqucanimo& voluntatciwncontrahitup. dJ. 
Ji ego, 1 8. ff.de reb. credit. l.fi ttbi. 7.yf,de donattontb. l. tn omni^. ' 
bm.^ ff.deobltgat.drd^tontb. Tum quia alia con>c6lura po»^^ 
tcftcapi,.quam donationis, ncmpc ut faciliijs impctrarctun 
mutuum, tradente Coftalto ad d.l. 17- f.de paft. Tum poftrc- 71 
ina,quiapadlumilludomnin6 non valci : proprcrca qrbd^ 
nonfolumtbrmammutm dQ^i\x2Li,mtindtcat Gccddtu^ d.Com-x^ 
.ntent, decontrah. cr committ. fltpul. cap. 8. num. 8 1. &Jf^^- - 
fedctjamquodfYatin fiaudcmlcgis. t.non-dubium.$. C. dele- 
gib. quae pa^o uluras dcbcri ncgar, utpoH Donellum ad dj ro- 
gdfit» 1 1 .Jf.de reb-. credtt • docet Andretts Gertjardt d- decad. 11, ' 
qmafi» utt. 

Singularis mutuum dandi moduscft : fi nummos mcos* 7t 
tuonominc, vcltuos,abfcntctc , & ignorantc,alicui tcrtra, 
putaTitto»dederOr Quamutuidationctibi, nonmihi, dire- 
itam ccrti condidioncm acquiri , apparct ex L 2. §.pe»ult^ 
verfiid enim tatv. dr l. certi^ q • §^fi nummos. 8. tbi^ Donttlus^ 
& Piftttff. M4ttljdw.Jf.de rtb, credtt. Quod fi tamcD tu cjuf. ^ ^ 
... .... L } modi 
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SS Princip. T/>. Injlitut, 

fnocli nomen Hve concra^^um rcprobes : ipfemet vel mandl* 
cis adionibus, vel ceffante niandato, utili condidione ccrri ex 
mutuo adverfusTitiummutuatariumcxpcriri potero /.y^<^K 
fentis. 4 C.fi C€rt,f€t4t. D Bocer- clajf. z . 1>\^mt^ 7. thef, 
eMt. ip Ideaucem OMxiusidcoiii^UriscUdciir : ^a6d fecud^- 
<&mcomniunis jadsc^ulaSyHohcMnnis pecunicdado li^ 
DiimeratiOy icd ca duntaiac» quae ex inteiftione contirahef 
um admittaom deftinataeli» obligationem mutui induca 
7} /. ti4» Pmttk. tpJnfrtMc. ff.de reb. credit. quod^ue per libecal 
pcr(bnam, qus neque juri noQtofttbic^aeft» neque bonafijjfT. 
nobisfervit,dominiumiiobis non acquiratur. §, e!t his ifdC 
^0e*jjfip'ferftfstfir/tm,mi^ dcqitirit. quod item is, qui^ 
tfecius noniineconccahit, neque alii,neqae fibi obiigationem 
vel a6^ioDem acquircre fof&vL^tidctffi^^erimutMffideoif^ 

fst, d^dSfimiik* Lfi itaftifttUtm, it6.§, chryfigetm^erffSf^ 
\ber4m ferfonam-ff, de verb. cbUgat, l. mnltini ii$tereB*l^ 
' verffiveredhittith. C^fiiittutilterivel ftbi ful timmWtmf 
- tte^&c)l^glieteH*M€»m^tt€efik€^pmtevehm 
frekthe^tejt^.cMjttndei* Qaanqaam ooa oaui|b6 iniS^ 
si^^ttir : in ptopofico calii nihil» qiiod ad amAtCHei^ 
motaomextgiTiir,defiiifle: fffdatraniqaeexpacteciia»^^( 
cejtdominium & voliucacem iaterveniflb DcMniamiii 
dem : quoniam cgo»qui peconiaoiaMam, non meo, Ss/dr 
oomineTicionameiavis eoip(bpofl<lfllofie ^usmei^ti^ 
vi,eam<(iieciblacquifivi.-iLfflr«i/Mrr#> 1 hmjfrittcif.ffjki^. 
^0ir, v^tmtitt-pojfeff ac poOiea pcr po0fiflionem»ctjam ^iol- 
miniom»! trdditi$,u.i9tfineff,de acjnir-rer^dewtimtStt^ 
tacem vei6: quiaucnMxim^pofleflio^ velquafi,obiigat" 
Ctbi, quaokiiuablenslaifti &: ignorafti, acquianpn poca<| 
ea, ^dcivUiter. %3,ff.d. tit. actamcn ea tibi iu volcntra^ 
.;matiiit4K>Qmodi|m»ubire(avi(li , pecuniam ruonQaii^^ 
li^lt.meeredium elSs j acque hoc ipfum aeditum ratumiil^; 
'7-4ti^^Y^.^l^ oon con^adixi^ : dquidem tatihabino 
\; ' .• ^ ^ \ ' ' . ' tcmpii^ 
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C}jiih, modis re contrahit, ohligatio. S/ 

tempuscontra6l:usretrotrahituriadc6, ut aprincipioomnia, 
co^quiratumhabetyprxfcnte ac mandanccgcf^a cHc incclli- 
gantur././/Vf/. ^dff.dejtfdic. Lfifundtu- 1 6- i ,ff. de pignor' 
hypoth. l.ult. C.ad SC. Macedonian^ /• donationes. -ls. in fine, 
C, de donationih. inter vtr^ ^ uxor. KttzeL in exegefde oblig^ 
mut. cap. 6. num. 8. & (eqq- 

Eft&illefingularismutuumdandimodus: fipccuniam 75 
mcamapudredcpofucro, poftcaque tibi roganri permifcro, 
uteautaris ex caufa mutui. Hac quippc fpecie, quantumvis • 
nonintcrvcnerit vera traditio : nihilo tamen minus ifta pcr- 
mifiionc 3c convcntionc pccunia , ctjam antequam loco mo* 
veatur, fit mutua : proindcquc periculum cjus ad te tranfit ab . 
eomomcnto>quoiprammutuam impctraftj./. f^r//.^. J.///r, 
ihi, ejuafimutua.Jf de reh. credit. 1. qui negocia- 3^. in princ. ' 
verfnechuicpmile.ffmandati' Simulatqueenim ufus illius - •> 

pccunix tibi depofitario fiiit conceifus , quamvis non attige- 
ris,camanimopo(nderecoepi(li: dumhocanimoes, utcan- 
dcm pccuniam, jam ante pcnes te cxifientcm > non amplius ex 
depofiti, fcdmutui caura> affcduquc dominantis obtineas: 
cujufinodipofleflTiOjCiim inca animus (dum pccuniam vo- 
luntatedomini protua habere incipis^ & corpus ('dumcam 
&anteatenuifti&adhuctenes)concurranr, jufta 5c Ica:i(ima 
reputatur. /. pojfideri. i. §. 1 . Lquemadmodum-^ -ff de ac- 
quir. lelamttt poffeff 

Necpraedi£tis magnopcre rcfiftit. /• quod fi, \o. ff.de reb, 
credit. ubipccunia initio dcpofita , non fimplici dcpcnciitis 
pcrmiflu ac confenfii murua cfficitur : fed eam infijpcr loco 
motam eflc oportet. Nam re£te rcfpondcturj Icgcm hanc 
cffccxcciptioncmdicIal.p.§.ult.ff eod. ita nimiriim, ut de- 
pofitum quidcm in ejufinodi caiu , quo ufiis pecunia: dcpofi- 
taepure , fincqueullaconditionc depofitario roganti corvce- 
ditur,ftatim in mutuum convertatur, crjamfi pccunia nec- 
dum^depofitaholoco mota & uTurpata fueric ; fccus vero 
< rcs 
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tesfehabeat^ (ideponensmotu proprio pennitrat depofift- 
ffio:iit,(ivolet,pecuniidepontiutatQt. Tunc entm depoii« 
tamnottante convertinirin mi]tuiim,qtiiffldepofitatkispe- 
tuniamlocomoveat, caqueuciindpiat: quoniam {KfUqmim . 
imrUipumm indS itf*>debimm iri non cft cettum: hoc eB; 
nondumliquiddconftat, depontarium ifia pectmH^ttti vettc» 
iitejusdebitorcbnftituatiir. Arquc vxAmtitfiihMjmLn^yali}» 
pecunixdcpofitarib non roganti permittitnt fub haccondU 
cionc,>?tr^/ : qosscondirio tam^n obl^ationcm mutui fii- 
fpendit, doncc dcpofitarias peconiaro tnoyerit, hoc^ue ip/b 
<c pecuniam idjin ufurparc vellc dedaravcrir, Mtg.l proindiAm 
ff.de reh. credit. Siquidcm voluiflc haud dicitur, nifi quifa^O 
aliquofuafti voluntatcm cxprcHlr, ^rg.l. reprehendenda, 5. C. 
detnJittuttontLdr/ttbftit, Philtpp. Matth^ add.l-qnhljf^ i O.Jf, 
dereb. credit. KttzeL d. cap. 6 . num. 14 ■ dr fi^. 

77 Is quoque perhibccur maxime fingularis mataum dan- ^ 
di modus : fi tibi,roganti mucuum , dcbitorcm racum pccu- 
niam mihi debitam darciuflcro.' vcl, fi intcroos convcncrit, ut 
pccuniam,quam cx cau(a mandari mihi dcbes, camcrcditi 
nominc retincas, refpondente lilpiano tn l. fingularia. i ^.ff.de 

7^ /-^/'iw^Tf^//- Scdhuicediamctrofcpugnarc videtur Africanus 
tnl. quinegocia.i^. inprinc. ff mandati, ubi cxprcflum cft: 
pecuniaLuciiTitii apud mandatarmm cxnc^ociotum admi« 
niftrationccxiftentc, caquciplipoftmodum ctedita fub ufu- 
risfcmiiribus, eamcrcditamlcu mutuam non fieri- Jacobus 
Cujacius tracLit. 8. ad African^ in d, l. 54. c^- Itbr. %.obfirvat, 
cap. l.posi Fulgojium ^ Molineum , ccnfct ; nuUamcflc qua:- . 
rcndam rationcm componcndi diindii inter LTIpianum 6c 
Afiicanum, cosquenullopadoconciiiari pofle. llios novifli- 
me (equuntur Borcholt. in Ccntmentar, adtit.ff.direh-credtf, 
cap. i,nnm.2 6, ?hilippus Mattham ddd, LfinguldriM, \ s,ff, iPd^ ** 
Ant. Faber Ub, z. conJeClurar. jur. civ, cap» i q. (jr Anfomm 

79 MdttbdmD^ut. ^fdnd^thefff, Vctumcumjuflaniamislnp* 

aullam 
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Cluik modk re contrahit. obligatio. ' 

nullamin iurcantrnomiatnautcontTarieratcmagnorcat,quac 
fubtili mcnte, & veurationisindaginecxplicari ncqucat. /./. 
§. nulU. $.drl*i-§, contrarium, i f . C. de vet^ jur enncUand^ 
aliilnterprctcs rc£^iu$cxii>imant: Ulpianumdealiafaftirpc- ^ 
cicrefponditre in d, L \Stff.dereb,creda, dc alia itcm Africa- 
XiMmind.t^l4.ff.mandati, LHpianus namquc loquitur ag tq; 
utroquc in cafu fuo dc dcbitorc prxfcntc. Si dcbicor n>cus fit a 
prxfcns, (Sccgocum jubeamribidare pecuniam : tunc mutu- 
um contrahitur, & pccunia ^ debitorc meo ad mc , & rurfus a 
meadtcprofcda videtur: idque fingulari jurc & bcnigncrc-^ 
ccptum cd, fidionequadam. Cum cnim pracfcns fitdcbitor t'^ 
facilc poruit mihi darc pccuniam, & ego illam tibi : ac proptc* • 
rca hocfaclum clFc fingimus. Siccum con vcnit} ut pccuniam, 
quam mihi cx caufa mandati debcs, crcditi nomine rcrincas: ' 
ca pecunia mutua cfiicitur : quia cum przfcns fis , facile miht 
darc pccuniam potuifti, 5c egoillam tibi : idcoque hoc fin- 
gimuscflefadum- Utimurfidioncbrcvis^'*/ jmanus; * 
cum pcr rcrum naturam facile ficri potuerit,ut tu mihi, & cgo 
vicifiim tibi pecuniam darcm* Africanus contr4 loquitur, 
agit()uc de dcbitore abfentc. Quo cafu pccunia , ex caufa 
mandati debita, non fit credita fivc mucua : quoniam fi^ione 
brevis manus hic uri non pofiumus. Ncque cnim pcr reruni 
naturam dcbitor abfcns mihi potcfl dare pecuniam, ncque 
cgo illam tibi darc poflum. Qupd vcro in cafu diSia l. (juine- 
gecia,f4.ffl mandatt. dcbitorfcu procuratorfticritablcns, cx 
eoprobatur; quoddicicur cmififlc cpiflolam ad crcdirorcm," 
fivcdominum, quafignificavit;ccrtam fummam cx admini- 
(Irationeapud fccfle. Acqui ejufmodicpiflolamnon cmitri, 
nifi ad abfcntcSi in confcflb efl. Et hanc tanquam omnium 
flaniffimam verifpmamjj conciliationem adducunt Bonellut: 
ind.l.fingularia, \ s.ff. de reb. credit . fCitzel. inexegef.deobm^ 
ligat. mut. cap. 6. num,so. dr Hunnim Di/put. 14. thef $ (jr iti 
reJoluti$ne ejufdemDif^ut. quafi. 4, Tamctfi alii aliam conci- 
^ M iiandi 



po ^< Trincip.T^itJnJlitHt. \' 

. ^iandlrationcm ^^QiM.Connan lib.jiComm.jurMv. e.t. n.f^' 
Duarenus dd tit.C. fi cert.pet. f , 2. Cerafiws l/h, 6. MifceUan.jur, \ 
cap.\6.Robert.lihr^2.fintent,jMr.cap.4..(irPactHiceHtHr.). * 
So c^a^^io^aywy.^.if/.C^terumpr^di^fixrolutioninoobftarjquod 
idiflcntientibus rcgcritur : A(['\Q2numin dj. ^ fi.mandat^ 
negantcm » pccuniam efTc creditam , non poncre fundamen- ' | 
tum in abfcntia dcbitoris, fcd m pailionc. BorchoU. d cap, % 
ntemA^.pag, 265. Namcoipfo » quod Afiicanus fefcfundat ia 
niKla padione, qua pccunia, cxcaufa mandatidcbita, noa 
poQir convcrri in pccuniam crcditam, jntclligitur fc quoque 
fundarcinabfcnriapacirccntium. Siquidcm padio idcoerat 
nuda: quodtraditionulla, acncfida quidcm> intcrvcncrat: 
hoc vcro idcircoj quia res intcr abfcntcs gcrebatur , inter quos 
fingitraditionullomodopoterat: utitaabfcntiafir, maneat- 
qucpotiirimacaufa,curinfpccic<:/^(f?4/.y4» pecunia nontlic- 
ritfadacrcdita. 

8 1 Similitcr non obftat, quod Africanus ibidcm fpccicm il- 
lam, cum tibi dcbicorcm meum jubco dare pccuniam, ob)ici- 
cns huic fpccici , ut pccuniam cx caufa mandati dcbitam , ex' - 
crcditicaufarctincasj &admittensinpriorifpccic, pccuniam 
ficricrcditam,inpQftcriorinonitcni,nuIIam aliam divcrfita-^^'- 
tis rationcm, quam hanc, affignat : quod in pricri fpccic recc- 
ptum fit bcnigne, ut pecunia (it credita; in pofteriori vcro non 
fitrcccptum : atque ita in abfentia debitoris fc minime fuo-' 
dat. Hoc Jnijti a m, T\OT\ ob^2i. Quandoquidcm rcfpondc- 

. tur: in prioriiftafpccicbcnignercceptumcfle,utpccuniacrc- 
ditafiat: quiaomncspacirccntesflieruntcor^m &prxrcntcs» 
intcr quoscxbcnignitatc &fidionc brcvis manuspotuitpc- 

, cuniafacileincrcditamconvcrti : inpoftcrioriautcmcafupe- 
cuniamnon ficri crcditam : quia fcilicct pacifccntes fucrunt 
abfcntesjutitadiverfitatcmiliorumcafuum prsfcntia & ab- 
fcntia petfonarum manifcft c pariaL 
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Qmk modis re contrahit^ obligAtio. pi 

^ Prxtcrcanihiimovctincontrarium; quodepiftolainju- 82 
rcnoftroctjamprocauiione&chirographoaceipiarur;idquc 
prJEfcnti quoquc dari poflc, non dubitctur. /. emptor. 47. §. i i 
jf depa^J. Titius. i^.jf. de pecun. conflit^ l. Titius- 7,4. ff^ de 
ptgnordt.aCi, Etcnim vcrbumcpiftoix in jutcmultotics figni» 
ficarechirographum, nonquidcmncgatut : adhoc ficri im- 
proprie&abufiveomnibusnoruiiieft. A propria vcro vcrbi 83 
iignificationc indubio rcccdcndum non eft. /. non aliter,6p. tn 
frtnc.ff. de Ifgat. $ . D. Hunnim d. ejuafl. 4. circa finemt 

Porro&illcmutuumdandi modusfingularitercftrccc- 34 
ptus: n tibimutuos roganci nummos, lanccm, vel maftam 
auriargcntive>autaliamquamlibctrpcciemtradam, ut cam . 
vcndas, & nummis ex vcndi tionc rcdadlis uraris , tu^ue cam 
yctiA^s.Lrogafli.ii.inprinc.ff.dereb.credit, Lcxctcnim, ce- 
lcritateconjungendarumintcrfea^ionum, unam acftioncnt < 
occuitat: &mcbrevi manu pretium abcmptorc accepiflc, 
tibiquc illud crcdidifle fingit, arg. /. hacrstio. 3. Jedftdehito- 
rem. iz. ff.de donat.intervtr (jr ttx- 1. licett^s* §• i-ffde jure 
dot. Ncc huic rcludatur /. rogafli. i g. in princ.ff. de prafcript. 85 
■T^fr^.ubicxtalifadifpccic, quam mutuum induccfc modo 
indicavimus , non condidioncm ccrti, cxmutui contradu 
narcentemiredaflioncmprxfcriptis verbiSi cx contra^libus 
innominatiscompctentcm,cxoriri rcfpondctur. iV^wmu- 
^tuum tunc contrahi cenfctur , certiquc condidionc , tan- ; 
tquam ex mutuo, agitur; quando is, qui rcm vcndcndam accc- 
pit,prcrium rccepit: idqucexpropofitafpecic /. \\. ff.de ^ 
reh cred. fatiscvincitur. Hoccnima^lumcft,utrcm vendc- 
res, 6c nummis acccptis utcrcris : quoniam nifi acceperis , pe- 
'cuniatibimutuaeftehaudpotuit : cum non nifi accepta pc- 
'Cuniauti potueris. Sinautcmis, quircmaccepitvcndcndam, 
cam nondum vcndidit : aut vcndidit quidcm, fcd prctium 
. nccdumexcgitvelacccpit: tuncnondum eft mutuum: quia 

mutuum contra£tum dici ncquit , nifi accepta \ dcbitorc pc- • 
* M 2 cuniil 
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^ - Princrp.Tst.lnJlitut. 

cunia: ncqucrpcciesinmutnumcadcrcpotcft. /. i,§. t. ff.d. 
tit, Ideoqj przicriprisvcrbishic adio acditoricompctitiquS 
compclIcrcrcroacdpiciitcmvaIcf,nontam utadioncm libt 
ad verfus cmptorcm cedat, argj.fi ficer. ^^.§. i . ff.filut. tnd^ 
trimon. qu4m ut rcm fivc fpccicm » quam nondum vcndidir, 
rcftituax; aut fivcndidit, uttum pccuniamabcmprorccon- 
di£^am,vcfidquodintcrcftcxigst, &inviccmrpccicidatjcfi- 
bi rcddat: ficutposi Zafinm ntfm- 4. (jr Alctatutn nuw . '^^idex^ 
pUcJt Phtltppui MatthsuA ad L rogafit. i 1 jn prtnctp.ff dt rel\ 
credtt. Facttiscent. 'v/auUo^^cLym. ^uaft. <fj, Bromherfi, cent. l, 
%tcultc<pctAui\i.aJJertti.3 edt/^2^ 

Rurfijs noncontrariatur^r<f^^/'^^/^/ quinegocia.S4*ik 
princ^verfic^ his argnmentum efie.fi. mandat^ ubi Africanus 
tradit»pccuniammutuam nonficri, fitibrcummutuam pc- 
cuniam darc vcllcm,argcntum vcndcodum dcdcro. Etenim^ 
(ccundum commutKmDd- fcntcntiam» rcfpondctur: hanc 
lcgcm dc cjufmodi cafu cxaudicndam cfTc , quando quis mu- 
tuum pctcnti dcdit argcntum vcndcndum, non quidcm ci lo- 
gc, ut accipicfis pccunia indc rcda^a protinus utcrctur : fcd ut 
dantipiiusi ilam affcrrct, acpcftcaillam abcodcm mutuam 
accipcrct. Idquc innucrc vidctur ipfc tcxtushis vcrbis: cmm 
miituamptcuniani dare veliet, drc. Ergo nondum dcdit. Non 
liquidcmconvcnitcxprcfsc,utaccipicnsrcmvcndcndam,fta- 
timpoftrcmvcnditampecunia utcrctur. \^indJ.rogafiuitm 
inpr.ff^.dereif.cred.nominztin\3iMc^i ut,fevcndita,Tcnditor 
prctio fi vc nummis indc redadis utcrctur j adccquc ifti num- 
mi ftatim poft vcnditioncm mutui cflcnt. Accurf.in d. /♦ qui 
negocia.jj^..^. i.adverh»nihtlomagit,ff mandat. Alciatus (jr 
&aliiind.l^rogJfii. 11. ff. de reh. credtt^ Et ab hac folutionc 
non omnino alicnusvidcturDoneilus /i/W^m,&KitzciiusM4i[» 
txegefi de oblig. mut. cap. 6. n. 20- Dcindc & hoc non incom- 
modcdici potcrit : Africanum ncgautcm, pecuniam cx lancey 
vcl argcntomutui caulavcndcndocoii^tain fieri mutuam, 

adftii^iaaik 



^jtib.wodisrecontrahit.oiligatio. ^ 

ad (Iri^ani jtiris rationem refpexifre : qurppc quz non patirur^ 
ur mutimm , q»)cdrc, hoccft, numcratipnc fier/ dcbcat, nu- 
da pi^ionc conrrahatur. Ncque ctiammuttti naturz^quac 
dc meo tuiun fieri vult , hocconvenir : ur accipientis pecunia 
fiat , quz a mutnantc ipfi cradira non t^^hocprincipio ncftro,^ 
d i2 § dppeitdta-i^ff de rekcredif. At vero Ulpianus fidionc 
jurisniiitur^^uafi is, qui mutuum rogavir, hoccarQccnfea^^ 
tur pccuniam cx lance rcda^lam brcvi manu danti folviflc ^ ac"» • 
candcm illico ab ipfo reccpiHc. Mucuum igitur , quod jure 
ftrido valcre non potcrat , Uipianus ex benigna juris ration^^ 
£ \ c ex xquo & bono (uilincf , propter finguJaFia quxdam crc^ ; 
ditx pecnniz przcepra. d. l.fingtiUrid. ts.ff.eod. ttt jul. FmCw^ . 
d. cent . 3 . qunft^ 6^,infin. Bronchorft^ d. ctnf. t . sfft rf. z / dd fin» • 
thiltpp. hiatth, 4td di6tam l.w-ff. dereb. cred.pag. 114. Moltn, 
iHtra^.deufiMr^qMaft. 9^.num. (fs^rpag,^^. ArqueiHamge« 
minam prima&acpugnantiumlegumconciliationcm,quan« 
rumvisdivinationisvrriolaborare puTctar^malocalculomea 
comprcbarcquam cum Cujacio tnd.tra£l. l^adAfricanf.ad 
dj, quinegocia. s^.fitirfinem.ff. de reb. credit. ejufqiie perpc- - 
tuoaflccla Bortholrcn d.cap.s. nunier» 2, 8. & Anton. Fabro d^ 
4ib. conje&ur. cap . ip • 5f nonnulljsallisallcverarc, ab Ulpis- 
UO Africanum verc dilVcntire, contra pronunctatum Dtvt Imp^* 
Jufliniant tn d- /, i. §r nuUa.. S»&d.l,t.§t confranum' is^ C, </r 
Afti^jur. enucL 

* Modus dandi 6c accipicnd i mntuum , ad )un £la m murui gy 
qualitatcm conccmcns, hic cQ : quod mut uum da tut aliquan. 
dogfatis,quandoquc vcro fub ufuris. /. leila. ^o.ff^dereb- cre^ 
dif. i,dtbtfor. 7. l.pecunia. /• Ga/us. ii. t,Seja. 1 2. /. cum qui* 
dam. ij-drt ttiam ex nudo- io.ff.de ufitr. D, Bocer. clafi- 1 . £)/- " 
§ut. 7. t bef.it ^ edtt' I » Suicquidcm natura mutuum , utpotc %^ 
cx amicitia& ^miliarirarc profedium, cft gratuitom , arg. l-fi 
fibidtcem. 1 7, inprinc^ff.depa£i. l.ufuraptcuma.ut^ff.dt vtT' 
bfr.Jiffufifdf. Vcrum {tipuiation^ xnutuo ad je ctfici potcft, 8 9 





tm^fS&ipiliiattx mutus lickas nrttras 
,L^4mvm^ |. C, deitfiir' L idem^ i #. §.fi^^ 

^ ideo : opn r qii6d noa ut tioooa natorain & d 
^j|i|>pnetatem mutiii 

^^dtoQcoontamex mvtooiifiUfl» niimeientiii,qiUhn 
pulaciooey cnicautamlblammodoprsbMitmutunm, dHtjih 

j^im^iiJil^i^^ padoi 
fiid(tai^ tcfcriptunuaixac. 4 fiumkwtL /t. i^/^ GHhefiei 
fi^d lege. 1 7. {jrLdee, is.C^Jeiffiir. Sed ^ fi pecniiai d 
« te/vdargentajus : nlm* nudo pado pn 

^muim^Jiff^iet 

.nt^trajcAitia pecuoiamutQeiim/^^mf«/f./. f.ar^f^ d^L^J- 
jjuthuJ34m.7.f^dettMji^^$^^ 

tao, ut firiai jucis n^odQ^ ^m in ^IMijininfi adiedQHlt- 
adaOioiiem iurcciviiircnplidiii^^ dam 

jd. Lfitibideim^f^ittfr.ffde^.hrov^i. 1 1. 



velpait; 





%4ereb. efedii. DJmer, d, Dt^ti 
"^^.pi^ iiic cjufikm geaeiis dandi 9c noct| 
"^lnodus, quo mucuum datuififeoi^trafaitori 
«ettamdiem,veUiibooniditi(indti^^^ 
fiff.derek.tr£dit. Sedqo«rifaicpoten:anmnniatni] 
>^ pui^yC v!gji|iiiovtepofecnti cpcdil 

£rqu«mmAccnr(iB»»Bal4nsdcA4gelae4i//l//<ri 
iikV^f.%^/.affitmativiccrpood^ :cgotantea4 
(hrikus fuprd mmm. ij. ptdtit, oootndam' ' 
rem judico, adeo<(uccxiftimo:tanmmtcmpotisioter| 
^ • oiaai accepcari) , 9c eam reftimendam inrctvenire dcl 
* 'q^antum acbitrio judtcis debitori , ad convertcndam iUac 
fi odiit^cm fuam» fufficere poiTit. Hujufque ai&ttionisratMi 
y • 9fl|f\^^$^ eft : tumqi»iacoj^<i^^idcii ;! » jfa n y admv^ 

;^ . ■ ■ ' ■ ' ■ ■ • '.>r':r/v%|^ 




§lujb. wodis re contrahit. ohltgatio, // 

ot €x:nde aliqiia utiliras ad contrahenrcs rcdundarc queafy 
.argj.Ji,utcerto,$. ^ uff.commadat^Tum quia homincs homi 93 
«iium beocficiis|uvari oporrer, non dccipi, /« incommodati-iy. 
>^ Jicut,).tnfine.ffJ^ttt.hi^diz\y\ioizop poflcr,uf p«umam 
4nucu6 acccpramftarim credirorireOituerer,decipererQrpo- 
^tius , qu*^m juvarctur. idem quoqtiecautum reperiturjure fro^ 
^vincUlirenovato Wiirttembergtco ,fart^ 2, tit, i . §. ^(Idj^f 

^ttm^n^ttn/xc.pag. 2.7^6' 

; ' Nec q uicqua m rcfra ga tnr /. eum , qui Calendis. 4U§.uff. 
,df verbor. obligat. ubi h«c in vcrba Ulpi^nus rcfpondit : 
jiesinobligattomhu6 dies nonponitur ^ frafinti diepecunta dfm ' 
.hetur, Cu m quo concordat Pomponius in l. in omnibus. \.\.*ffl 
deregul.jur. Nam fummo quidem jurc infpcfto , ftatim dcbi»^ 
tor i crcdirorc conveniri poflc vidcrur, ut pecnniam acce*^. 
yptamrefticuat: vernmurconrra jurisftriAircgulas,multaproi|[ 
communiuriliratcfunteonftituta, tcHc Juhano 
neratus. fi. §.ult.ffadieg /iquil.Crc & in propofita fpccic con»» • 
inunisutilitas&xquirasfuadcnt, nt non ftatimdcbitorconh^ 
vcniatur ; fed aliquod ei rcmporis intervallum reiinquatur, 
4ju6pccuniammutu6acceptaminnece(rnrium cfum croga- 
-^tv^^czuFachtn. Ith 2 , centroverfi fur,cap.<;i Bcnigniusquip- 9f 
fc lcgcs interpretanda: funr, quo volunras earum conrcrve- 
tur. /. bemgntiis ,\%. f delegib. Hinclicer& ahisquodvisdebi- 
tum purura , cui nulla dics vcl condiiio appofira eft , praefcnti 
dic dcbcri & pcri poffc dicarur. /. cedere dtem. zts.ff. dc verW 
figmficat. nihilominus tamen dcbitori aliquid adhucrcmpo^ 
risexacquiratcindulgcndumpracc^pitar, qu6 commode loU 
verc poidir. /, quod dtctmw. to's.ff, defiotutionih. dr Itberdtio^ ^ 
ntb, Kttz,el. in exegefide obligat, nfut,c 6, 47. 

Illud quoquein quxftionem non inconvenienter hoc to- 94 
ci vocatur : utrum in diem quod debctur , creditori in vito an. 
tedicmrc^efolvarur? Id quod nonlevibusrationibusmoti 
ncgattduna putaiit AEmiUm ferret^d- Cujacim in /• fiipulatie 



Mjg ifff ^ vdism pMiniae mutus lickas nriiras mataatiiilttf^^ 
^. jM^fln f ji( I II III» !• C deufHT' /. Utmjg. i ^ fiqmit TiH9i4i 
^^m m fl ^ M Tuim. 24 ff.dtpf4^ffnf$* vtrb» Idque ccptUBi" 
: j^g(|iiMiiib { Ron r qudd 

^bprietatcm muttti , ufiiram mntu« peaioic acdpeie : fed 
I .|iu6dcuiicnontamexmutttoa(arcnumercntQr,qtt^mexfth 
^ularione , cui cauiam (blttmaKxio przbuit m utuum , i/^fri»- 

• J^lan&fivinumyOlcum^vclfhmMQtttmmntu^detunobihce^^ 
tum dc inconft ansftttgtt piedum y etiam ex nudo pa £lo ufuras 
prxflari^rcrcripcumextac Ufrumenti. 12. ibi^G$thoJredm'l^ 
'^ftg!|4|M;4 7« &l. (fleo. 2i. Cdet/fier, Sed&fipecttniaicivita- 

4 te, vcrafgcntanisalicuicredatur : ufurx nudopa^topiooAi^L 

^ debcnrur.^^tfiF. Letkimtxitttd0.39*f*tul» NtveU. xi^. caf. 4, 

|it & n tra je^itia pccunia mutuctur. l^ericmlf.s, §, ttU' " 
/;j^ilmfiUm.7.f^dtttMttt,fom, MMWbti^^^ 

fao, ttt fiii^ juas ncgocio > etiam in contincnti adjedQHi; 

|idadionem juredviliicriptoinefficaz eflc> extiaootttcovcr- 

(j^c(k.d.Lfitikidectmt»i7*imfr.jfdt/h$0 

Udedtrt,fdtrth,ertdii.D.B§etr.d.i)^ 
|jp '^' £ft dc hic ciuidem generis dandi dc acdpiendimttcauih 

^mcxluSfqoomutttttm^itucfiveocmtrahiturvelpaii&^^velad . 

oettumdiem, velfubconditione. ^/f«M^. 8. ^ a/. M^. 
' fijf'^^'^^^' Sedqu«rihicpoteft:anmttmatttspeenalatt 

pttt^^eam fiatim-repofiienri cvedttdriieftiraerecompeUaturl 
. £tquamvisAccorfiHn,BridQsdcAflgelnSir^/.^^iMii»t68.j^ 

tle vtrk.thligdt, affinaariv^ceipondauir: ego tameaoM» 

&tr4butfitfrd mmm, v$*<ff4tit^ ooaciasiam (eaccnriam mio- 

rom judtco» adeo^ttcexiftimo : taatam tempocis iatcr pcca» 
^ • aiaiaacceptan} , dccam leffitttendam iafecveolKe debeic» 

q^ancumarbitrio judidsdebitori» ad Gonvecteodam illam in 
f & ttrifitacem fuam, fufficere po^ Hnjur^ue afterrioolsiario 

ttoaobfimdl^camqoiacoacca^lttsiddccbfiwtadwve^ 

ttt 
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§luib, r?iodis re contrahit. ohltgatlo, pj. 

Qt exinde aliqua utiliras ad ccntrahenrcs rcdundare quearr 
arg.i.fi,utcerto,<i ^ ufflcemmoiiat>T\itt\ quia homincs homi- 9} 
num bcneficiis juvari oporrer, non dccipi, /, irj commodato-i^. 
% ficut.^.tnji ne.ffj^tit. At fi debitor cogi poiTer.ut pecuniam 
mutuo acccptam datim credirorire(>itucrcr,dccipercrQrpo- 
tius , quim juvarerur. idemqMoquecautumreperttitrjurePrQ' 
vinciaUrenovatoWi/rttemvergtco rfart, 2. tit. i . J. ^c(c^(f 
Dim anDcrn / K .^^^. t^^f- 

Nec quicquam rcfr^gatnr A emm , quiCalendts.^i. §. i.fi. 
de verbor. obligat. ubi b«c in vcrba Uipianus rcfpondit ; ^o- 
ties tn obligattonihm dies nonponitur y prafenti diepecmnta de- 
hetur. Cum quo concordat Pomponius in i in emnibus. U\*ffl 
deregul.jur. Nam fummo quidcm jurc infpcdo , datim dcbi- 
tor a acditorc conveniri pofle videtur, ut pecnniam acce» 
ptamreilituat : vcrum ur contra juris ftrifti rcgulas , multa pro 
communi utilitate funt conftituta , tcftc JuUano tn /. ita vut- ^ 
nerattu. fi.§. ult.ff.adleg /iquil.^iQ & in propofita fpccic com- 
munisutilitas &a;quirasruadcnr, nt non ftatimdctritot coiv 
Vcniatur ; fcd aliquod ei tcQ>poris intcrvallum reiinquatur, 
quopecuniammutuoacceptaminnccefrnrium tifum croga- 
rc valear,F4f/>//i. tib.2, contreverf fur, cap. p Bcnigniu5 quip- 9f 
pc lcgcs intcrprctanda: funt, quo voluntas carum eonfcrvc- 
tur./. hemgntiisAt. f de legib. Hinc licct & ali«^ quodvisdebi- 
tumpurum, cui nulla dics vclcondiiioapporiracft,pra:rcnti 
diedcbcri & pcti pofTc dicatur. /. cedere dtem. 2ts.f. de verh, 
figntficat. nihilominus tamcn dcbitori aliquid adhucrcmpo^ 
riscxacquitatcindulgcndumprzc^pitLir, quo commode loU 
vcrc po^ir. /, cfuod dtctmw. tos.ff, de fetutionih. ^ Itberatich- 
ntb^Kttz,el. inexegef deohltgat, nfut,c 6. 47. 

Illud quoqucin quaeftioncm non inconvcnienter hoclo- 9^ 
ci vocatur : utrum in dicm quod debctur , creditori in vito an- 
tcdicmre£terolvarur.> Id quod nonlcvibusrationibusmoti 
ncgaftdnro putant AEmittua ferret^ ^ Cujaciw in l- ftipulatio 
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Hfdt. ca^ . 1 1, BorchoUjn trd^^deverb. ohligat. cap,^» nitm. fS. 
^ irDjCdOd^dMHirmcUf. t. Dijpdt. 7. thef.syedit. 2. Va&ni 

. ^xwtradia affiii||ta[Bi^4i>t<fiy>^ acbrioribus votU icco- 
|tta$itadcvcti|aM|Agisconfcntancacft. Ea^uc inprifnisni- 

ttoir apcteciiiqrt^ kf4^.4^^t9^!»i^^*h^^^f' 3 8» f ^«^- /^- & 
Lc0ttmMm' 4S7- $• tmf ndm dr qnad. f, de verh. obligdtM 
'tlfiod certd.70.fi. 4^ folMH§mb.&l,^n0d^Mis,^o.ff.deM 
97 e^.f^'^/&/r/^.iaqoibus(cripmme(l, quodc . ^ 

cft, vcl ftaciin ^^ft; (blvi poiTc* Kc^c aoccm jurc4ucillu4 

pocch , drt. l, qModfii^ldtM.to.&l^fit^kfiiptildim fumt.sf. 
i'\'ff'd€i^lmtim9kti^§'fiqnkMUu 

j^cnpt^^ius ialiqiieqi , polfe ctiam id , quod poceft it& 
4ciQUf3tti li advcr(arius velit & coniiatia^ 

p^m^l^^i^^^ l invitum. 1 1. C. deccntrdk. tmf$. . . 

%nec tmere. i6.C.£ jme deliher. L invito. 69, ff^ deng-fmh 
" ^fimitib* £tcaimiionni(iinipiopiii4iiciciir»klqttcmpiaa 
, quod facecciieqoit» alteto noaGon&ntiaite« JS/kk pro- 
^ >^ia %aificationc vcrboruni non aliter recedtopofcet, quAoi 

mfrincfdelegdt^f. 

D^de ptono(icaaflcrtionehaudpafumfacit, quod Ai 

MXfiifttldSidifid. }%.§. inter't6.ff ek wkm> Mfgm.&mdi 
4,fMedfend.7$»ffitiefilMtmtikmti^^ 
'4icai, totom medium tempus ad iblvendwn promiibii ii» 
99 berimuelinqui, Atquilibettif^noaefletdd^ 

rolveodum, fieiaQn lioetetfiilyetemvicocceditoti,autfiGi» 
dicar foltttioocm iccolarc aoie ditim ioic poHci» Libciom 
. quippciJlttddidcm,qaodeftiapoieftatea]icD{oa|iii(OBfi^^ 
d!unvelit«polfit*. l^quicquammovct, quiKi 4 diffntic^ 
tibus afator: iitod guoguc dlq alijao jy>c wi» ii| |yfe 

niin 

f m - 

^ ; . ' - ■ ■ 
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^ * ' ^Ji^l^* modisrecontrafnt. ohligatio. fy* 

rum relinqui, quod non ex facientis tantum, fcd alterius etiam 
volantatc & conrcnfii dcpcndct : ut cum dicimus,libcrum eflc 
adotefccnti cum pucUa matrimonium contrahcre : hic libc- 
rmnnoneftabfolutxvoluntatis. Nequc enim adolcfcens , fi loa 
puella nolit, matrimonium cum illa contraherepote(l:ci^m 
libcradcbcantclTcmatrimonia, drgument. /. Titia.ii^.. infi^: 
mprincipti.ff. dt verbor, obli^at, N;hil . infjuam , id movct : - 
quia iftiid iniproprie libcrucn dicitur: in quo fignificatuvcr- 
bum hoc Itberam , LHpianum in d. l.fti^ulatio. s 8. §. inter. 
ff. eod. & CcUum Jurcconfultum/wi^. /. quedcertd. jo.ff^defi-. 
iutionib. acccpilTe prztiimi non ficbci, arg.d.lnon altter.^pjm '. 
frincif.ff. de legat. 5 , 

Terrio huc confcrt /. eum , qui CalcndU. 4 r . i, in fine^ 
ff.deverbor.sbligat.ljntra.j.ff.derejudicatj. cumtempus.xy, : . 
infine.ff.deregul.Jur.(jr§ cn2nisfttpulatio. i. verfquiatotus: , 
infr^ de verbor. obligat^ in quibuslocisdlfcrtccavctur, quod loi 
diei adjcdio fit pro rco(ivcdebitore,nonpro(lipuIarorc(cu 
crcditorc. Siigiturdicsprodcbitorccftj ei die utilicet,fi ve- 
lit: (i nolit, eique vidcatur commodumftatim(bIvcrc, licct 
dienon uti : uritanihilm^giscidicsnoccat.quamfiomnino 
adjcdusnoncflTjt :quocafu Qatimctiamcrcditoriinvitorolvi 
poflfc , ccrtum eft : adco , ut illo recufantc accipere ,(i pecunia 
folenniter obfignctur , ipfo jurc libcratio contingat- l.obfigna- 
iione. p.Cod.defolutionib» Acnincdics, qui prodcbitorcc(t,^ 
ipfiobc(rominimedcbct, argumentt leg^nulla. 2yff.de tegib» 
ubi Modcftinus perclcgantcr .hunc in modum refpondit: 
Nullajurtsratio , aut aquitatis bentgnitaspatitur: ut quafalu- 
hriter pro utilttate hominum introducuntur , ea nos duriore in- 
ierpretatione contra ipforum commodum producamus ad [eve- 
fitatem. 

Quart6huic(cntentiaeroburaddit: quodcuiquelicitum 
cft, bcneficio pro (c tantum introdudto rcnunciare , idquc 
contcmnerc, Lfi judex^ / \. ff.de minortb.if^ an. l.penult- Cod^'^ 
• •^ • . - - - W • de 
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depa&^ Atquivcro dies bcncficiodcbitoris rantumindiib>o 
adjcdusintciligitur.<//<7./»^*;», (jui.^u §. i. tnfin, ff.de ver- 
hor. obltgat. d. l. cum tempta, 17.ff.de regul^jur. Ergo illi dcbi- 
torrcnunciarc,illumquccontcmrcre; &conrequcnrcrcti3ni 

y ante dicm crcditori rcpugnanti fol vere potcrir, 
1 03 Quinto acccdit tcxtus tn l. eum^ qut rogatw, ^.ff- dr 
dnnuis (egat. ubi dicitur , fi dics non Icgatarii , fcd herc- 
dis caufa adjcftus fit : tunc fi ante dicm folvcrit hcrcs lcgar 

^ tum . ipfum libcratunfi ccnicri : cum plus prsftiterir , qu5m 
dcbucrit. 

Scxio fuffragatur }us vctus Provincialc \iriirtcrabcrgi- 
cwmpart. z.ttt. ^tcgclt^ctiSdf o&ct®ur gcforbcct rnn^ 
lc^a^It ircrbcn foD.^rff. it^^ ubi hxc habcntur vcrba : ®o 
abcr dct&iffc ^t^l Y>nttb !Za$ gcfr^t/ foO (cr ^^ci^cr vor tcrtt 
^\\\ nldit forDan/ abcr ^cr (Sc^ulfncr mag *>or l>cm3'H 
tro( ^a^lcn / ivann cr viQ/trcld^Cd aud^ Dcr ^ctl^cr an;uncm# 

mcn fc^UlD(g« QuardifpofitiociamjurcrcnovatoWurttcm- 
bcrgico fpccialitcr non fit fublata aut corrc£^a : mcritocict- 
iamnum ftandum crit, /, pracipimus' iz. §. ultim^Cod, deap' 
peUationth, 

Poftrcmo hanc dcfendunr , probantquc fcnrcntiam Bar- 
tol. Corafdr Duaren. tn di£i. l. fttpulatto ifia, 3$$. inter^ff.de 
verhor. ohligat Doneli. in di£i. /• eum , qui. 4 1. §. 1. num. 47. ^ 
feqq.fif.eod. Gceddaus ad l • utfi cui.ii.$.i. num • s-ff de verher. 
,^ftgnificat. Gomez,.tom. 2. variar, rejolut. cap. i i.num. 12. Af9^ 
'jB son. Faher, tih. 1. conjeBur.jur. cap.v Briffon. lih. i. de filut. pM" 
gitt. 3<^8. Bronchorfi. centur. z. tveuLo^MOitft ^fftrt. p$. edtt- u 
Hackelman. Dtfputat. ttiufir. 9. thef. p, liter. b, Forfier. lihr. u 
DififUtat. ]p. thif.j. Arumam Exercit. Jufiim^ xd- thefis, f^rin 
Commentar.de mora. cap.7. num.p, Ctud decondiii, tndehit» 
tap 2.num, %Mebfi. Dtjputat.2. defuretopico Ducatu^Wurt- 
temherg. thefi, p, Hunmm Dijputat. 16. thefisu Andr- Gerhard^ 
decad. 1 6' qnafi' i.Hiiiiger, tn Dottetl. enudeat* Itbr. 1 6. cap-iu 
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" 4id l/f, c, Hoenon. HifpHtat- /7. ccntreverfi^^ Wegner, Di/pu- ''■ • • ' 
tar. I j . thef if. 4d Ut, c. Matth. Stephd». cent. / . quAji p^-ltt.a^ * ' * ^ 

Petr. Aug, Morla- part. i- empbr,jur, ttt. 8, quaft. 11. numer. 4. fj^ * - 
dltig^abeocitati' . 

Huic ita ftabilirxdccifioniprimononadvcrfatur /.yT^- • 
iMtHrus.sg.verfquidenimtfiinoportuno.jf.defolutiomb.tx . • /* 

qua patcr, obUrioncm & folutioncm pccunix ficri debcrc - , . ' ' 
> cportuno loco & tcmporc. Oportunoautcm tcmporc non V ^ 

folviturdcbirum.fialiotemporc, qu^m quo daridcbuit, fic- 
qucantcdicmad)c£tumfoIvaturvcloffcratur, Nonadvcrfa- 
tur> inquam. Quiaminor propofitio manifcfte faifa cft, ncc 
tiUa lcgc probari potcft : quinimocx majori propofitionc hzc-':. 
potiias aifumptio cxtrui dcbct: Aft oportunum tcmpus cft, 
licctantedicmconftitutamdcbitorfolvar, ut ojlenfum eft ex > . 
H d.U eum , qui. 4 1 . i • tnfine.jf, de verbor. obligat. ^ fimilibus. 

fraaUegatis. ^ ' j 

Deindc non rcfiftir /. creditor. 102, inprinc* ff. defolutio- 1 05 
nih. cxquatalcducuntargumcntum: Sidcbitoraliotcmpore : 
crcditori invitopoffctfolvcrc : pcriculum non dcbitoris cifctt 
(ed crcditoris , qui pccuniam fibi oblatam accipcrc noluit. 
Crcdiroris vcro non c(fc, fcd dcbitoris , liquct ex d. Itoi.jf^ 
eod. Hoc , inquam , non rcfiftit : quoniam in fpccic iftius Icgis*;, 
idcopcriculumcrcdirorisnoncfle refpondctur: quiainopor- 
tuno tcmporc dcbitor (blvcrc vokiir : ac proindc crcditor pc«i 
cuniam oblatam, aiio dic, hoccft , fibi magis oportuno , acccN 
pturus , juftacx caufa diftulit. Quod ipfum cxcmplo tutoris 
planum & pcrfpicuum cfficitur. Ncc cnim ira conftringcn-f: 
dus cft crcditor^ ut fi ncccffariisoccupationibusdiftcntusat- 
que diftridus tcncatur , iis omilfis dcbitorcm fcqui ncccflCK^ 
habcat : fed potiijs in alium fibi magisconvcnicntcm & opor- 
tunum dicm differrc rolutioncm potcrit : & , fi inrcrim depo- 
Aicrit dcbitor pccuniam (qui videtur efje cafus di6i. leg^ crcdi- 
tor. i02). fuo,non crcditoris, periculo dcponct : cumnulla 
, N 2 ' pror- 

• . •• • • • 
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prorfus hicculpicrcdicori, quincccflariisncgociisimpcditus 

debitumoblatumaccipercnonporuit, imputah qucat. Nc- 
X06 cclTitatem fiquidcm lcgi non fubefrc tralatitiumcCl, argum^ 

/. 2. i &^-.ff' df injm vocand. /♦ /. /. cum ibi notat.jj, de ojfic. 

C9njki t. altenationes. ihffl famil. erctfc- 1, qua fropter necejp- 
^ tatem^ 16 ibiciKe Deciua , df Cagnolus^ ff, de regul.jur, latt 

TtraquelUin tra£t^dq retrai£l Ugnagier. §. z6. glof.i. num- ip» 

(jrfequenttb, 

107 Sic quoquc non refragatur /» i. ^.idemjulianm. 7. cJ- /I. 
iSt quicerto. g.ff^de eo, qnodcerto loco. ubi is , qui ccrto loco da- 
rc promittit, nullo aiio loco, qu^ in quo promilit, fbl vcrc in- 
vito ftipula torc potcft, Ergo nec alio tem pore fofvcrc potcrit ? 
cumlocu5& tempuscomparcntur. d. l.fifolmturm^ ip-ff-de 
folutiontb^ Namrerpondctur : rationcm confcqucntia; non 
(atfirmam clTc : ptopterc4 quod tcmpus (blius promifToris, 
non ctjam ftipulatoris, gratia adjiciatur. d.l.eumy ejui» 4\,§. t* 
infin,ff. de verbor» obligat. d. l. citm tempm- 17. in fin.ff.dereg^ 
jur. (^ffmilibm fupraadduCiis, locus autcm utriufque contra- 
hcntisgr3tiaapponifoIcat»i/./.i./«^r///r.^. de eo^ quod cert^ 
toc. NccquicquamcomparatioIoci&tcmporis/^d^^/.T^y^/Ar- 

^ turm. so*ff.de jolut.o^myV:iodb c:km ratione imporrunita- 
tis quifpiam intcllexcrit, docente Arumao locispraallegatis. 

108 Rurfus nihil obftat /. item illa. \ 8. in princ. f. de conjlit^ 
pecun, cx qua cvincitur : acditorem impune rccufarc poffc 
antcdiem conftituti dcbitana pccuniam AcdpctcEtenim crc- 

^ ditorantedicmconftiruti rccufarc folutionem porcft: & ni- 
hilominuscia^tio dcconftitutapccunia adfolvcndum com- 
perir, fitcmporcconfticuti paratus fit accipcrc^ fi fcilicet res 
adhucOtintcgra,ideft,fipromiira rcs adhuc cxtet. Nam & * 
cxreriomncs creditorcs, quibus cx aliiscaufis dcbctur , ctfi 
m.iximc inaccipiendomoram fecerint : nihilominiis tamcn * 
int< grasa^lioncs fuasrctincnt, quamdiu res dcbita cxrabit,. 
* ' arg.tiliud, {y.ff.depertc.^cffmm.reivend. Itaquejurecon- 

fulcus 
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zusindj.i%.ff. deccnj}it,pec. indicans, a^orinonnocerey 
£ prominuni antc diem oblatuoi accipere rccufa vi t , non fim- 
pliciterncgatnocerejfcdnegatnocerc ad adionem conftitu- » 
ix pecunixmovcndam,rebu$adhucintegris, fi nimirum res 
promiiTaadbucexterr Undehaudobfcurearguit, aliis in re- 
bus illi nocere,qu6d ante diem accipere oblatum recufaverit, 
Late DomM.ad d.l ekmyCfui. ^\.§.t^Mm,^g.ff.df verb.obligat, 

Pra;tcrcanegociifacitnihil/r.v/«^ /»/.y?</^//?4»/r lO.ff, lo^' 
adfinatufconf Trebell. ubi cum heres, qui ad dicm rogatus 
cratreditucrehereditatem^antediemnonre^eredituat.-indc . ^ 
infcrcndum videtur, quod necdebiror ante diem folvendo, if 
crcditoreinviro,Iiberajriqueat. ^rrwenim, qui ad dicm ro- 
gatus eft reftituere hereditatem , non tenetur quidcm antc 
dicm in fideicommiirariumhereditatemtransfcrre: fitamen 
eamfponrc vult reftitucre, hoc poteft faccre in fui praejudi- 
ciumj utfcilicetaftiones,qu«hcredicontra heredirarics de- 
bitores compctebant, inftdeicommifrariumrransfcrantur, /. 
foHmortem. iz, dr tnibt Caflrenf. Cod. de fideicomm[ps, Bron* 
chorft. d^ cent^ 2. affert. 9 f. edtt. i . fag. ids^ ' 

Tandcm noitrxconclufioni nihil deccrpit qni Roma, jj^, 
itz^rnprincff. de verb,ob//gat,\}bitT2d\tm , quoddcbitorin w 
diem,antcdicm creditori invito non reOc fc^lvar. j^ando- 
ifuidem in ifta legedies ftiit appofita in gr.itiam crcdiioris fcu ^ • 
ftipulacoris : ac proindc antcdicm ci invito fo; vi ncqiir : quia Hl 
utilitastemporis, contrahentium convcntioiie vei tcftanK n- 
toilli femcl conccfla-invitoauterrinondcbet.^r?. l./iit.ire" 
licium. 4u 2,ff,delegat. 2 d l.eum , qut.is.ff de annttis le- 
gat. }.ff, de Hfiuris. Cerbard. d. decid. 16. /ju*fi, / . in fhte^ ^ 
Cxtcrum in diibio dies fcmper prxiumitur adjc^us in gra- ♦ . ' 
tiamdv,biroris: idcoqnei5et|am prxmature&anrcdiemfol- 
vere potcft : ciim cinljbct favon Ibo renunciare liccar. t^./* ^ 
eum^ qui.^i.§. i. infin.ff.de verb. obltg. d.l,cumtempus,\7' ff^ 
dereg.jur.dd»penHlt, Cod^ defa^, Ant. Gomez. tom. 1. var^ 
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i02 Princip. 77/. Inflitnt, 

^ rffol. C4p. ts num. u&tom. 2. cap. \u num zi.^hMncjjCumaUu 
citans Petrm Aug, Morla d.part, i.emporiijur. tit. %. quafi. u. 
num.4*&%' 

11 Konomittenda hocioco £ciila quxQioeft: (i mutuani 
mihi pecuniam pure promittas , &. canJcm juflu mco fub 
condiiioncpromittasalteri.anegn, pcndcntcconditionc,pc- 
cuniam iliam a tc pctcrc pofllm ? tt negativc rcfpondit Javo- 
lcnusjurifconfiiitus in 1. pfcuniam, )6.ff.dereb. credtt. Cui 

ri non contradicit Paulus tn Lpure.^, inprinc* ff. de doli mali^ & 
met.except. cx quaapparctj hcredcm, pcndcntc conditione 
pccuniam, qux dcfundo purc dcbcbatur, & quam dcfun^tus 
tibi fub condirionc legavit , pctcrc poflc: dummodo legati 
nominccavcar, (eilludpraeftiturum.ficonditioextiterit. Di- 
cendum cnim cfl : Javolcnum difcrtc loqui de flipularionc 
conditionaii : Paulum vcrodelegatoconditionali: intcrqux 
m^gnamcflfcdiiFcrentiam in propatulocfl. Siquidem flipu- 
iatorem conditionalcm , pcndentc conditionc, creditorcm 
cflrcplacct: lcgatariumconditicfnaIcm,nonitcm. l.is^cuifuh 
condtttone, 4i,in princ.ff de ohltgat. & aciiontb. /♦ ccnditiona- 
les creditores, <^4.f.de verb.figntficat. Qna de caulajavolcnus 
iu d.l.pecuniam ff.dereb. cred. rcfpondit} mc, pendcntc 
adhuc conditionc , fub qua Attio pccunia promifla cft, pccu» 
niam petcre non pofle : qisia vidclicct Attius jam crcditor eft, 
ciquepccunia jam dcbctur. A(\ind.l. pure. /. in princ. f. de 
dol.maL&met. except.hctcs, pendentc conditione, fub qua 
pccunia cft lcgata,dcccm reftc pctit : quoniam lcgatarius crc- 
ditor nondum cft, illiquc pecunia nondum dcbctur : fed !e- 
gatariusprimumincipitcflrecreditor,ciqucpccuniaprimiini 

13 incipitdcbcri, ubiconditiocxiftit. Ratio aurcm, curftipula- 
tor conditionalis , ctjam pcndente conditione, creditor fit, 
hascrcdditur: quia ftipulacio vircscxpraefenriaccipit. Lufiu' 
fiucius. i6.ff. defiipulat.fervor. hoc eft , in ftipulatione fpedla- 

• tur tcmpus, quo contrahitur. LfifiltusfamiUas^ 7 S, inprincffl 

de verbt, 
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-A^ • "> deverh.ohlig,Lnonomne.\44.infin jf.de /f.y.atqj idcoexiftcntc 
conditicnc, ftipulatio perinde habetur, ac fi ii!o tcmporc, quo 
ftipulatioeftintcrpofita, purefincquc conditionc fadacflct, 
l.potior. !!.§' itff.tjuipoiior. inpignor.haheant^ Atquifipure 
contradlafuinctftipulatio : ftipulatorem ftatim cx illo tcm-" 
porc fuifle creditorem, non ambigitur. E contrario lcgatum 
vircsaccipitexfuturo conditionisevcntu : hoc cft, in legaro 
fpcOaturtcmpus, quoconditiocxiftit: proindequc cxiftentc 
conditionc, lcgatum perinde habctur, ac fi tunc primum purc • 
rclidumcflct. Exquoconfcquitur: pendcnteconditione,lc- 
gatarium conditionalcm non poflc clTc crcditoremj ut id pU- 
\ ntus paulo decUrat Borcholt. in Commentar. ad tit. ff. de reb, 

credit. cap.6. num,6. (jr Juhfequentih. 

Adio, ex mutui conrraftu quac nafcitur , vocatur ccrri j 1 4 
, condi^lio, ^i?r/>r/>;fj^/>»<?/?rfl,;«7f;7r, Appcllaturquoqncmu- 

tui adio. /. ne^ mutui.s. Cod. cfuib, non ohicitur longt tempor. 
frafcript. itcm a^io, fi ccrtum pctatur. l.i' inprinc, ff. de ccn- 
diil. triticiar. & adio pccuniaecredirae. / penult, tn fin.jf. de 
infiitor. aB.l, refcnptum. i2'§. i.jf, dedifiraB.pigner. Csete- 
ri]m, de hac ccrti condidione valdedigladiantur£c rixaniur 
Doftorcs. Eam cnim pkriquc dupliccm faciunt r altcram 1 1 y 
ipecialcm , qux ex folo mutui contra^^u , fivc obfigatione v 
cmcrgat : alteramgencralcm,quac cxquibiifiibctaliiscontra- 
ilibus, cx qulbus ccrtum pctitur, dcfcendat, corum quc aftio- 
ncsin fcfe contineat. Accurfiw dr Bartol.inrubric. &in l. certi 
iondt6tto.p ff. dereb. credit .fi cert .pet . Speculator in tit, de ob- 
tigat.fjrfolut. ^.feejuitur, &c. FulgofSalicet. & Bald. adRuhr. 
Cod.fi cert, petM^ Cujacitis in fuii paratitl. Schncide^vuin^ 
hicnum. 5/. idem ad §.fequens illa. i 6. tium. 7. tbtj^ Vult€' 
jusnum. I \ infr. de acitontb. Schtckard. Diffut. a. ad Infiit, ^ 
thefi ad Itt. e. (jr in refolut. ^uafi. 10. Alii vero numero non ^ 
• . ' paucicontcndant: unicamtantum, camqucgcncraic m efle 
ccrti condidioncm, exomni caufa> omnivc contra^u fcu 

• . obliga.^ 

. . 
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obligitioncin quaccrtumpctipotcft,adcoqucmmuict)am, 
cx qua (cmper ccrtum dcbctur, compctcntcin- Za/iw^ 
cr Dnnellm in d. l. certi condi6iio. g.jj. de reb. credit. Oldendcrj». 
ciaff 4. afi:on. 17. nnm. 8. pag. 026. & aCiion, 2%. pag.^^S, 
l^)'f'fi»g r hicnum. i g.adfin. (^rind. ^.pquens.i^» num.l^d* 
fayj.iKjr.dt' aCIionib. Ifei-^Ju^hic num.^d. Nonius num- 41. 
[e(\q, Cfedd^usin Comnient. decontrah. d- committ .fiipuL c. ir, 
cof.cluf L.num. ^^cumfeqq^Philipp. Matth. adrubr. d^tit.ff, 
de reb. credit. drc. Duaren. ad ttt. Ccd./i cert. petat, cap. 6. 
Kitz,€ltui in exegef.de ohligat» mut. cap . 7, num. z^.^ fecjq. D, 
Bocer. claffz. Dt/put, 7. thefult. lit. d. edit. 2. Treutler^ DtJpU' 
tat. 20. thef ; o. voi r. (fr Ant. Matth. Difput.p. Pa\ide6i. th. 8, 

116 Etriauicmhxccontrovcrlia (cvLm hodic adtioiiis nomcn in 
libdlocxpiiminonfolcat: fcdfadum ipfumnarrctur^ ficquc 
a£iio in id, quod fadlumc(l , concipiatur. c. dile^ii^ 6. tbij^ 
gloff.Cf Pdnormitan.€xt. dejudic^ Vmmiw Difput. 6. deproceffl 
judic. thefii. num. f i . cJ* hac de re fuftits differuimus in traSi, 
deproceffjudic. Decad^ 5. conciuf, -L^num.s. & concluf ). n. 6.) 
delana caprinaclTcatquc ita cjusdccifio nullam,vcl ccrtc mo- 
dicam utilitatcm adferre vidctur, utpofi Alciatum (jr Vigitum 
rrfertPhiHppm Matth. ad d. Rubric. ff. dereb. credit. infine,(^ 
Schneidevuinus locis praallegatis : quia tamcn in Scholis, in 
quibus nos verfamur , illa haud raro vcntilari & cxaminari 
confucvit: nosquoquccxcmplo aliorum quorundam Intcr- 
pretum , candem fub incudcm (tfuod ajunt) revocabimus; 

117 corumquc fcntcntiam, qui unicam duntaxat ac gcneralcm 
ccrcicondictioncmflatuunt, tanquamveriorcm, rationibus 
nonlevibus fuffultidcfcndemus. Nam prstcrquam, quod 
in univerfo jure {"finecujus audloritate nihii afHrmandum, /. 
iliam merith, tg, verffitperfiitibus qutdem» Cod. de coliationib, 
Noveli. 1 S cap.s.) nonduarum vcl plurium, (cdunius fcmpec 
condidlionis ccrtifitmentio,6cfcmpernumcro fingulari,noa 
plucali : id etjam e videatifllme cducet ex d, i^ (frif,9* in prigc, 

^ ' f,de 
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^.dereh^credtt. ubi cum (Jipianus dicat, cxonini caufa, & 
ooini contradtu > quo ccrtum petitur , certi condidlionem 
competerc: fatis pcrrpicuearguit,caniquoquedancxmutuo. 
Qui cnim dicit omne : nihil exdudere cenfetur, Mrg, l. mettfm 1 1 g 
autem^g. $• \*ff.qit(idmet,cauf^l. deprttio. f de Pulfiic. 
in rem mH. Quin imo hancipfam ccrti condidioncm, quam 
in prtHctfi$ dtitd L p. ff.derA. credit. gcnci2Llitcr cx qua vis ob- ^ ^ 
ligatione compctere dixcrat Ulpianus , idquc in§. i . t. * 
cxemplis quibuTdam dcctaraverat : ad mutuum ctjam idem 
Jurifconfulcus difcrte accommodat. §.4.f.St& 9. ejufdem le- 
gisQ. utficrpeciatiscerti condidio, (iquxe(rct,nullumptor- 
fus efFc^kuhabcrct.Prctcreaidc Ulpianus/;r/.y?^ir«rrrr/iv«^4. 
f.eod. /.hanc codiftioncm certi,qu? daturcx obligationc mu- 
tui,ex verboru ctjam obligatione,(i cx ca certum petatur.nafci 
manifcilercfpondet: quodrurfusunitatem iHiusa^ionis lu- 
cutentcroftendrt. Scd&nunquam gcnus in fpecicm tranHr, i;9 
retentogcneris nominc : nifi appareat deejus generis fpecic» 
aliq iidamplius,quimin g.;nere e(l , ^H^amcnic ^ ficuti dccet 
Ccedditmd. Comment,decontrah,c!rcommitt.ftipulat. cap. 1 1. 
soncluf i^Hum. i ). Dcniqucdivernras& identitas a£tionum 12.9 
cxmcdioconcludcndi,nvecaufa pctendicognofcitur, arg.L 
n$n debet. 1 1, in fin, ibi, ut bonafidei.f^ de doLmal. drc. litera.u 
ubi Ant.de Butr. ext.de dtlattontb. Atqui unum idcmc); medi. «■ 
um concludendi eftinquavisccrti condidione, nempc quia ^ 
certum. Ergo una quoque, nccdivcrfa ccrti condi^io dici aut 
cxiftimari potcft. Nequc e(\ , quod quis regerat > cxpcfnonem 
tnutui , per ccrti condidionem petiti , peculiarem adlionis 
qualirateminducere: fiquidem rcm potius exprc(rio i(ta de- 
monftrct, & quid ia judiciopetatur, manifeftum faciat. £c 
fanelicaufa^exqua, &obquam certum dari (ierivc petitur» 
fpccialcm quandam ccrti condidione arguerct: non profcdo 
luu fpcciali^ certi condidio , & quidem tantum ex mutuo fb- 
,rct, ut dtjjentientes volunt: fcd tot cflfcnt condiftioncs fpccia- 



JSk 9^9^^^ dcbendi diverfx cauft, exqnibtif cmi OQ0^ 
. J||wram]pietits videlicet cxfiipiiiatione» exindebito, cx com- 
ihodato, plgnorc^depofito^Scf, tiuis. 4.^. penmlt. ^mU. 
idl^cerii-p^infrittc^o^S' ut'S*^ s.a. Ufi qitkurtum. t4.fi 
^ dereb.(r€jii'initi$titJiffr.deverlt, obligat, §^£ffe&mm* if. 

. iefi,de40iemb.l.4iffiMttm<if,f.de0biig4t.^sff, 
ti K ; ' (.Afleftioncffl nofttam » prcdidis racionibns munitam* 
i^oo&ifiingitjttfttnianus,dum in fihc hu^us prindpii ait : cx> 
&ntradtt'mutoinafciadibnem,quKoetticondidiovocatttr; 
adco4neinntterevidctur,condidionem cccci, exobligaticnc 
mtttniocicntem» non efle generalcm» fiire talcm , qaalis de» 
ftendic ex aliiiobligationibais icd potidi cfle (pcdalcm» 5c 
proptiam follmtttuo*oonvenientem« dRT^MrexiftoJttftimaai 
ptonttndatominim^conleqnitttr : HDamcetti oondiftioncflft 
iffc rpedalem/iblimurttoaccomiaodacam} altecamgiehetiu 
lem, exquovis aliocpiitradtt ptatei» Hocentm fi inde coU 
Ngeretur : paii rarione per pnndf\mtitjif^,'deverit0l^^m^ 
iilQdcficeteticeret^exftipttliCloae^edsieniccttido^ . 
nemnafet. It^ nquidenAilficJdilhianasloqttlti^ 
/reficifitmn/raffiemes ,tdm €mdiSktcerti,ficert4fitfiffmU' 
thtjfitiiifxJItpuUfu^fiimurtd^Jh^hiu^^ 
cddn necf piimetlncerpceter, contraribin lenfientes > admit* 
tmtdi fiquitcerttim' 24. ff. di^ftfk eredii, utiquenecptio»- 
V |em»%xfaoc, in quo cxplicaiildoadhucimmorafflttr , priodpia 
«tefnmptamwttiMiim^ob^ GeM^d^c.u- 

i»2i^r 'ttiHllMtimSiifim nollram textus idL f» 

in ffinc^ff. dicettJUB. triticidr. ubi cto ipie Ulpianus jgpufl»' 
.;iSiOiiem,fi€ctmmpetetur, i gcncrali gondidionc t c it iie tjj dfi 
* 'l^^ntatsconfcqucnscfle putatur, condidionem certf -mtt 
.^Kipedalcm, cx (bla muruiobligationeortami ^ il|^mgo» 
;: . . rieralcm , cx omnt alio conrradu , & ob rem oiB M l fc tt l iaill 
V compccencctn. Hdc nam^ confcqucntia cx anteccdditeiiei»;^ " 



^ikmodisrecontrMt.olligatio. 107^ 

tiquamclicitur: quandoquidcm in ifta K 1. haudopponituT 
iinaccrticondiaioaltcri ccrticond dionij acfiillant fpccia- 
lis, hsc gcncralis : fcd ccni condiaioni opponiiur condi^io 
inccrti,quxtriticiariaappcllatur: idquc cx vcrbistcxrusfatis 
darcfcit. dum in co condidio, fi ccrtum pctetur. dicitur com- 
pctcrc pctcnti pccuniam ccrtam : condia.o vcro tr riciatia 

triburturci.quialiasrcspctit. Kitz.eLd,cap.7.deoihajt mu- 
tMt.num (j^-feq, ^ 

Nihil quoquc noflrx conclLfioni cfficit : quod tffc- i 

. «umru£cau(xcommcnrurari,fivcrcrpondcrc;acproprcrca 
-niutuum ccucontraftumrpccialcm. non nifi ccnJiaioncm 
Ipccrafcm parcrcoportcat. Erenim illud ad pctcntiam cauHe. 
« cft.aus rc fc: tur. non ad caufa: 3c ^ff^ai adiunaa w 1 fubic- 
«a. quarf. al tcr atqucalitcr h.bcrc p. rTunt. Rmc autcm. 
titobliga-ionis. it.icondia.. nis cciii & inccrti djffcrcntiam 
cxfubjcaocrtc, pala.ii cft. ScJ 5c h c ncgari vix, ac nc vix 
^ quidcm potcrit • n g.,I m ,1 am , qul ( fK dus cau^i rc fpondc 
rcatquch nc c mx .s fi gularis aajon.m finguiarcmfcu 
Ipccialcmproduvcrc dic tur, ufqucqiKiquc ac pcrpctuo vc ^ ' 
ram non cflc : c /iis argn.ncn um vci bonorum pofllfllo 
JucLl ntumpra:bcrcpotcfl: quilicet cx j.,rc Praitorio fiiam 
ducator g ncm: nihilominiis ramcn rranrm:flloncm cx jurc • 
cijnidcr.cndcnrcm opcratur, M/;.r^^^/ M,/^^^ 
a^id. Rubr.ff dereb credit. ad fin. argumento L t/iud notam> 
anm ^.^.uli.fdehonor.pofelfcontratMbnL ' 

N,h,lircmcbfl3r,qu6dcodcmmodo ccntrahaturmufi-u. n 
quo mdcbiw^utpatetexkocrnftfo 6-§ Uuju, ///.Indcbi.u vc 
ropropriam &pccuIiarcmaaiorc habcaf,ncmpccond,aio. 
rcm mdcbiti.^. § r hoc ttt. & tot. ttt.ff. decondi6i. tndebU. 
rioindcq icmutuum quoqucpropriamaaioncm , vidclicct 
ccrr,cond aioncmlpccialcmh.bcrcdcbcat. N.hil, /W^«,. 
iHuJobibt. Sicntmrnd. b:tumccitam cfl, cadcm cciripctit 
condia.cquxcxmutuo, cxnumcraiapccunia, & cx cmnt 

. -V .... ^'-^. . . ••"^'^ 



afilcerti caufa: fi inccrcum, condidioni inceiti xquegeocrati 
locuscft: eaquc condidio,qu2Bex indcbito cft, tanrum dc- 
nominationemacauia,cxquadarur, afTumir: &pr3crcTconi- 
mftncmformamnihilhabcramplius. Sicutcrgonufncrounai' 
cadcmquehxccft^cumquaJibcraliacerticondidionc.iract- 
jamiila,qu2:exmuruodatur. Adde,qu6dindcbitum proprit 
noncftmutuumiimovixindirmutui. i. hocfttAdcQ<{\i, 
fepararis pcrcnda conft qiicntia non crit. LBgpmtanm. io.ff.de 
minorth^t tnttrfitpuLanttm.li i.fkcrdm^verf fed hdcdtfpmtlia' 
funt. ff de verb obltg, Catdd.d, caf, /i. diMtrdh- & C$mmtt:^ 
ptffuLAt.num^\%.(^ft(j. 

125 Porro ccrri cond : dionc /1 ve mutui aftione muruatarius 
convcntus, rem crcditamineodemgcnere^cadcmqucbonii- 
tate <Scqualit3tc, quamvis id nominatimcaucum flonilt, mu- 
tuanri tcfti rucre cogitiir, hecprincip. noflra, 1. 2. in pritn. &§.\. 
& ^ i ff- dertb.credtt. l. \ . %.x.ff.deohiigat*&acitt>nib /. eum^ 
aqito,i6. Cde felut. & itberat.S^fti, ^ilrecmb ^mtXOtXt 
iauttti^tpart,i.tit^i'pag.2j^-§. ^n&itparfoU/ic.Scd 

tt^magnaDo^^orumpugnacft&diflcnfio : num totum, quodl ^ 
inutud damm cft, rcddi dcbcat : an vcro debitor parrcm dc- - 
"biti, ctiam invito crcditori , folvcre quear l Et quod invito 
crcdiroridcbitorpcrparteslbhrcrc debitum poftlt, opinantur 
ftUgpfim wttm^, Ufcim num, 6^ & Alciatm num^l, m 1. qui- 
dittm ixifiimaverttnt' 21.jf.de reb. credtt, Corafim in /. 1. §, i. ^ 
itttm^t' de verhtfr, obitgat, MoLtneua in traif. de divUuis & 
. ^'t/tttmitt^At,& ^7 fart.i.& Hunni | 
^^&j^i*fif^^*'^ Accontrariafententia, quod aimiritm creditor 

^j^|jg^4y^*<<i^Hirlpartfng accipcrc baud cooipeiratur; nonfijK^ 
ll^^ods-^cfiratrmagis eft confentanea : lcd & frcqucntiori-' 

^ tenent & CequnMur Bartol.Jaf0n,EmanueUOj/idp 

fftrm Cofia/im, Zsfim» Phiiipp. Mattham & DoneBtit mtLL 
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^//^. w(7^i^ recontra^it. migatto, lo^ 

' ^fgtildJHT i^^. map. credttorpartem>f,ag,nz, Bmarertus ind, 
t,2.^.\. ctrcafinem.ff. de verbor, obttgat. "^efenhectw in Para- 
^.tit.ffdefoltthomb. Kum, 5-. Hotomar^, iUuJir.aua/i. 22. Gome^ 
^tu^ torno z. var. refilut, cap- 10. rtibr. de intkviduis. num.s. 
tbtdcmg^ Eman, Soarez, lit.d. Barnab. Brtfonim dt folutionik 
num n.pag. 1 4(1 Negufantim intraciat. depignortb. i.partt 
t[rtttmembrtqutnta partis princtpai.num.t7.p4g.460. GatlJj^ 
Ub.i.obfirvar. , 9. nuw.7 Bromijorji cent.t.h,aMUo{^cu,^,.af: 
firt. ts. edit. i . Gaddam ad l.mtnut^s^. nmm. gff.de verbor.fi. 
gmficat.xi-in Comment. decontrah.&commttt.fttpuiat. cap,S. 
num. i.6S'&C4p.iz. num. 3. Sarmient. lib,6feieaar. tnferprtt^^ 
'ff'^6'2angtr.intr.deexcept.part.3.c.2.ntf.7,.&4 Vultejm 
^tf t.rurip.Rom.c.^l.n.%i.Factjtn.itb.io.controverf/ur c S9 
l'raqueU.deretraa.convent^^.gl.^.fr.upag.,^>,uJ^ 
de Amtctsconfi!!.fs. tncip'. tncaufitexecuttonts.num. yt. paa a^c ' 
. Aiexand Tartagnm Imoitnfi confii 88. tncip. vrfis a/dtli^ 

''r.rtum.x%pag6K.ltb.6,ri^eutier.Ditiut.20.t(jef„.adltt.4. 

-vol x.Hackclman.tliufir. Dtfput.g tijefg lit.c- Forfler. ltb- 
. Btffut. ig. thtfio. Pactus cent. 3. iy«Zro(p«,^K quafi 71 Borchdt 

tn Commentar. ad ttt.f de reb. cred cap^ num. it. &in tra^. 

deverbor.obitgat. cap. 1. num. n. &frqq. ttempart. r. Dtfh,^^ 

aereb.crfd.propofit. 12.pag.22i. Arumamexercttat.Jufitn.x6. 

thif z.o-tntraaae. de mora. cap 7. num. Memjnnus con^ 
Jult.^.dejuremoneta. quafiion.prtnctp.,2.pjg. Stf/. Petr. Au^. • 

Norlapart. Kempor.Jmr^ tttui. S. qu^fi. % Pauiu, Berens Difhu: 

tat. 1 2 them.3, quaft. 8. & nove SchtcUjardus Diffutat. adfn: 
fltt. , Lthefii. itt,e.&tnrefiolut. quaft.g. Eaqucpnmocvidcn^ i ^7 

tcipTob2tmperi^tutor.^i § LmctusTittus. i. ff.de ufur. uhi ' 

Modcriirusccnrultus,anLuciusTititis,cDniccnfam&uru. ' 
ras aiiquanti tcmporis dc brcrcr.miirorcm pccuniam.qijam dc- 

bchat,obngn3ndo,abiJ!iu»,quamcbrignavir,pceunj2ururis 
Iibcrcrur:ntgaiivchuncinmcdumrcrpondit;/iT<;/i/^^<:/reir 
'^'ff^^pecunt4d4t4eff,mtiiceret&parttcmi4ttm,qmod4cie- 
'.5r;*ss^ O s . ptum 
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II 0 ^rincip, hfiitut. 

^ ftum eH ^exfelvere t non retardari tot ins debiti ufMrarfim prt- 
j}atior,em Ji^cum crtdttor paratui eff t totumfiijcipereydebitor^ 
ijui in fxfluiionetotiw cejjabat ^folampartem dcpofuit. Qu^3 
laiie rcrpon(l)<:lari(lime dcmonftiatiir : dibitoremtorum-, 
qiiod muiuo acccpit . fo! vcrc rcncri : ncccrcditorcm in vitum, 

Ii8 urpj:tcmaccipiat,cogi po^c. Et quanquamcontra hocfun- 
d^mcntum di&t§ contrarisfcnrcntix Audtorescx- 

cipiunt, relpondcntquc :inco agi dcufara .quxpoenxfimi- 
liscft: pa^niniautcmficcn ftipLUtioncm individuam. /.y7/- 
pulatfonum.s f« (i Jottem. 4. deverb.obligat. ac proptcrca 
partisfolutioncmnonadmitti : tamcn ncn incptctcplicatur, 
icrponfioncm iflhancfatisfrigidjm vidcri , hac rationc : quod 
fid^bitorfbluticncpartis libcraictur invito crcditorc, ufuix 
ti.tiusfunimaenon dcbcrcntur- Et quod dccomparationcfi- 
vc (imiliiudinc poeaa; ac ufjra: adfc.tur j vanum cft : quia 
q lodatrfnctrf^^ i^- /.f. J.y?ySr/<r/»- ratioilUusnonincoconft- 
0ir,qu6d dc poenaagarut; (cd in co , quod alitcr ficri pofi pn(l 
I^c lincinj Kia ftipulatoris: utincaUeejuJdem^.diJettefulj cl' 
ttir.Fachtn.d.Ub. 10 cap.<p inpne^. 
xt9 Sccundo a n-^ftra aflcrnone noncft alicnusUnpianus^Vi 
l.Julianus. 15. ojferri. 8 ff. de acltomb. empt^ dum aif , cfFc- 
rcndum cfll- prccium abimporc.cum ex cmpto agitur: 5c 
idco prccii partc oblata.adioni cx cmpto necdumcfll- locum : 
quippcquod vcnditor,ad micgtamu^q; rolutioncm,rem vcn« 
ditam.quafi p gnus,rctincrcpi flit. Duplicihiccoqucfortif- 
liino utitur f C. arg.imento : priorc a caufa ad efFc£lum 5 poftc- 
riorc vcro a pigtiorc ad rem vcnditam du^lo; oftcndcns ,tota- 
lcm prctii oblatioacm p:og gncre a^lioncm ex cmpto : ac 
proindcillifublata, ipfamquoque adionemtolh. Poftcriui 
^ pig iorc, tanquam ^ fimili fumptuai, priorimultumaddit 

130 .'oboris. SA"juidjm a£lia pigncratitia non antc fortitur lo- 
cum, quam orn us pccuniadcbitafolata, auteonominefa- 
tisfacl»*m cil, I J/rem. p- §. otnnu- y&§, ult. /. quodji. 10 l fo- 



'i7prl hv C^i' 



-^; , ^lHib.modiirecontrahtt.obltgatfO. nr 

lutum- 1 I .inprinC' /• eleganter, 24. r . ^ hfipscM liam. j? }.ff. 
depignerat. aitj^ qmptgnori^ \p.f. depignortb. ^ 1. 1. Cdeiui' 
tionepignoris» 

Tertio iftamUIpiani fentcntiam difcrtc confirmatPaulus i j i 
in l. cumfitndus.si. circafinem.fi. de reh- credit. in hxc fcribcns 
vcrba^ l^ d^ adjicere dehuit Julianttiy non aliter domino firvi , 
venJttorem ex empto tenerty quam fi ei pretium filidum, dr ' 
qujtc unque ,fi cum liher» contraxtffet^ deberentur^ dominus fir^ 
vipraftaret^ 

Quarto dilucidius idcm Paulus probationcm fuam ex- nz 
planat , ficqnc nodram traditioncm corroborat ex l. fi fir- ^ 
'i'«f.j-7./>;^r.^^(f*f<^///f.f^^/^. quandorcrpondct; dominum 
cx contra^u fcrvi rcdhibitoria vcl cx cmpto aftionc non 3li- 
tcrquidquami vcnditorcconfccururumeirc, quam fi toti m 
prctium folvcrit, & omnia, quac hifcc adionibus contincntur^; . 
prxftitcrit. 

Quintoacccdunttextuspcrrpicui inl.fipater %,infinX. i3j 
dea^Iionth.empt.(jrin l^obfignatione tottm.g.C.de filutionih.(!r 
liberat. in quorum aitcroImpcratorcsDioclctianus&Maxi- 
mianusaiiquanto obfcuriusjinalterocxprefliirimedcciduni: 
jcrcditoriinvitoparticulatjm noncflefbivendum. 

Scxt6hucfacitnonparum,quodiurccautumcft ; quncl 
fortcm fine ufuris quis recipere non obftringatur. /. «ySrr^. /. 
acceptam, \p . ibtjjgloffuper verb. cum ufuris. C. de ufir- /. i.jhi, \ 
fiuniverfum tam firtts , quam ufurarum offerat debftum . C.de- * 
bitorem venditionempignoristmpedirenon pofi\ nec dcpofliio 
fortis.ufurisdciraflis vclrcfervatis, xcnM.di£fJ> i..verfeo^ 
non acctpiente, drc. Alexand^ Tart. ImoL confii 75. tncip, in 
caufa num, 8. verfnom depofuit omnes accefi[ione$,(jrc^pag.44^ ^ 
Ith. 7. qu6Jitcmfolvcndoc(rcnemoinfelljgatur,nifiquilbli- .. 
dum folvcre potcft. l.folvende. 114 ff. de verb.figntfi & dcniw ^ 
quc tum dcmum (olutio rite fa^Ja dicatur , quando univcr- ^ 
fum.quod dcbctur, opportunoloco& remporcfolutum cft^ 
turm .^j.ii' l.filidttm. 8^ ffde folutionib* . : , ■ 
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^(^^coiiikadiimcft^c^ diflbkaciir* /. #Afit«/ 

Mmr^.iuff.dfreg.iitr* SkiiMeinoiiiiiitcbl^pCioab 
coiicnhitnr:iK,qttodtiidedebeciiriaBd,totundc^ 
^ incipiat: ac proptciGa€ocifinquoqucdcbetc<ol?i,fiaedi' 
^exigac. Totmn veroiMMiiblvitcam Js, qui iiili||^(blvit, 
quam qui partcin« arg.^.fimmm-j^. imjr* iatSmtik^ £c qiio- 
rtcs dcbiccr, quoddcbet, o&t aliier<ettinaKaoi£nafa% 
<]ui(ndebccs noneft cogcndnscicditoraficipcre, licictie 
aUqtiid dainrii Or paflorut, »/4^Sjf^2 Amr^ 
;«|tf diimrem' pp ff.de filmi§mk^ SeddcnacncacDnvcRCioQii^: nt 
tocum ; quod deberur , Iblvarar : 5c «iaoff Ibhicio invicntt 
cmditorem non iigac magis, quam nuHa (bluHo , arr, l^fiM, 
9mht,S'§^'ff(mmm§dMi*l* JmU4i$m,p, §.fidfiifMu,S'ff^tx»'^ 
: Mmtd, L Jm smtfi^iMNt, \t. $. ^eljm . ^ f.fdmtL erdfi. l fer 
* h9€' 4 h§cj»mimm* u ffl ammtm* divtd, l, tSmdqnpfMC^ 7. 
§ fi€MjuS'2.ff.detrih9i§nttB. - 
iU7 Odavo dc olcimb pro haccbnclufione ctlamliscinHi* 
tat ratib : qubd cquicas non patiatur» ut qais dictiiis ftido 
%ravctur; aut aitcri pcr altcram iniqua concKao inicratar. L 
I jS mmdebet .74-^ l.faifitmcmi^ Jmmmt* 155* ff. dereg. jur. At ac^ 
' dicor , fi invitus dcbui partcm acceptare tcncrcrar, pcr dcbi« 
torcm gravarctur; eiq; iniqua cdditio interrctur:c6 quod par* 
' ' cicularisfolutiononminimaiaspeincommodahabcat. 

nh |. verfauid fipe- ffdmiLmifi, L iiimhi^iimihm. 8«f • ia cdm* 
p. ibi , (7* minutdtim fimgmUi c»mvemire dtffieiU.f, de trdnf- 
Miimih. L filent. j. in frimci^, ibi^ mimmtdtim dlimentd.ff^di 
^."^ dlimemt^velctbar.legdtis. c^, 
i|9 Huic vcrinfimac conciudoni primum non obftat /• qmi*^ 
ddmexifiimdverunt. ii,f, dereb. credtt. ubi Juiianus JC. qui« 
bu((lamcxiftimantibus» ncquccum, quidcccmpctcrct» co* 
gcndum quinqucaccipcrc j neq^ cum y qui fundum fuum dicc- 
;^^j»t,ggtcm(^untajutjudiciopcrfc 
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Cluih. modis re contrahit, ohligatio. iif' 

ma squi tatis rationc : quod nimirum prstor , poftcaquam ad 
ofHcium ejus pertinct^lites diminucre , humanius fit fadurus, 
li adorem ad accipiendum id , quod ofFertur , compulcrit £/- - 
mmjuliani in d, L21. fcntcntia lia;c eft : Qucmadmoduml' - 
cum dcbitor fatctur , fc debcrc totum , & paratum djcit folvc- 
rc, ineumadionondatur; dc quo inrcr omncsconvcnit./.^ 
debitotu jf. de jkdtc. t.fi debttor-so- ff. defblutionib.xx^ & 
partcmtantumofferat, quamvisaltcramfcdcbcrcncgct, 5c 
dc ca litigare paratus fit; nihilominus&incumdcco, quod; " 
offcrtur, dcnegandam circaftioncm;dcquodi(rcrituti*i.4<^ * 
quidam. ii.f.dereb, credit. Siquidcm hic locum habet.quod 14O 
alibi traditur,in confitcntcm nullas clTc partcs judicantis./.^r^^ 
inde. 15. in fine. dd Ug- Aquil. Qua rationc fit ; ut creditor, ' 
cui pars tantum offcrtur, compcliatur ad accipiendum , quod ' 
offcrtur: partcmvcr6nonoblatam,candemquencgatam ju«- 
dicio pctcrc queat • Nam vcluti dc parte negata contro vcrfia 
€ft,&dcrecontrovcrfa judiciumconfiftit : fic c contrariodc- 
ca partc judicium non confiftit , dc qua confcfllone Rci ita'"!^ 
conftat, ut dc :llanulIacontroverfiacflepo(rit:cumrcuspro 
iudicatofit, & fruftra advcrfuscum,quiin jureconfcfluscftf 
adio pctatur, utpote prztore illam in rcm a^ionem dene- 
gantc ; ctiamfi maxime iftam partcm rcus non ofFerat. Undc 
firmiter colligitur : nullas in confitentem , five dc parte, fivc 
dctotoinjurcfatcatur, partes cfTc judicantis: itaquc ncc dc, . 
co , dc quo confitctur , judicium in cum rcddi pofTe , fcd pcrin- >^ 
dchabcndum,acfijuciicatuscfl^ct : eamque ob caufamPrx- i^i 
torcm , ctim ad officium cjus pertincat, lites bono & humano *. 
morcminuerc,humaniusfadurum:fi,pofthabitadifputatio- ' U 
nis fubtilitate , quse aliud cxigcrc vidctur , creditorcm partcm 
oblatam , quamquc debitor fe debcre in jure confeffus eft ,ac- 
ciperecompulcrit : tdplenitts decUrat Donelltis add. l. qui- 
dam exifttmaverunt. l i .ff. dereb. credit. num- \i*(Srfi<l- Cui 
non ineptc congruit communis illa Interpretum diftindib. 

^ f quam 
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quamaifcruntdcdebiti partcliquida>3c perconfl'^oncmcer<< 
ta, & illiquida vei ncgata , affcrcntes : rcfpe£lu partis liquids 
parricularemfolutioncm cffk admitrendam: fecus, fi totum 
dcbitumfirliquidum-^/iT/r/^fZ/^r^ adaccifitnditm. Bdntol.AU 
keric. de Roftt.Jafin , Zafiw , Cojlaltm , (Sr alti ad di£f. /• cjui. 
dam, ii.ffjd. tit. Comez^^d- tom, 2, var. refolut, cap- lo^m^^, 
wrf^qModeli vexMm , ^procedit , drc- pag. Eoicm pcttt- 
nct plane (imilc cjiifdcm Juliani rcfponlLint in l. permitteif' 
dum.%,jf,fipars heredttatpetat. Quandoquidcm cum quoqr, 
qui hcrcditatem pctit, vult, ot partcm hercditatisfibiapof^ 
leflcreccframaccipiat, & dc altera cum iprolitiget:e6qu6d 
polTcfroriflampartein petenti neget : ut fic le.x illa. %. zquii 
atquc fradt6i4tkx i \.ff. de rrKfrf^//.cvidcDtcrarguat: ctc* 
ditorem ita dcmum cogcndum debiti partemaccipcre,fiiU 
Ihdtotum liquidumnon fit; fed partcmfblummodo^rede* 
beri ,^dcbitor contcndat : fhtltpp Matth, ad dt^^ L 2 i.ff, eoJ, 

142 Deinde non obdat ancrtioni noftras /. cum heres, 4. 

• item fi decem. €.ff. de fiattdtberis. ubi PauJus ftatuit } hcrcdci» 
decem, quos ftatulibcr ci darc juOfus crat , pcr partcs accipere 
cogcndum cHc* Nam non gcncraiitcr ita ftatuit Paulus : fctf 
caufam, fivoremnimirumlibcrtatis, propterquemparticu- 
iaris folutio admittcnda cft , cxprefsc adignat j non inccrtus, in 
favorem Ubertatis multafpecialiarcccpta, &rccipicndacire> 

14} IJihertatommbm. t2.i ff de rig jur^ Q;Ta5 caufa quia in alii» 
minusfavorabiUbuscafibusnonmilitat: hujusrpccialiscaftis 
djcifioh^udquaquamadcosefttrahenda / ifuodvero.i^^fir 
U fiqq.ff.de leg^ Siquidcm rationc Iegisce0antc, ipfiusquo» 
que lcgis ccffArc vigorcm paI4m cft. /. ult ff adSenatufconf^Si- 
lanian- Qj^nlmb^xil^cgktodtffalcumheres. (f.ff drfiM" 
iul^ber, rexrumagi^d (Twntientiumopiniolabcfa^atur^qu^m 
fommunirur^ arg^imrnto i contrario fenfuh\.nrinmoduai 
con^ef tu ; iHuiuliberodcccm perpactcs , ^vorc Iibcr- 
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•tatis, accipere cogitur: idcoqucinfallibilitericquitur, in aliis 
minus favorabiiibus cafibus invitum aeditorcmoblatam de- 
biti partcm acceptarc noa compelli. Argumentumnamquc 1 4$ 
4 contrario fenlu legis vel canonis in jure eftuntatifTimuni^» 
cjufque confcquentia validilllma : nifi abfurdus & juri contra- 
riu$ intellc^us ex ea refultet» /. i . J. hujm reifortijtmkm.ffide 
^ffic. ejmy CMt manddt, elf furifd. flof Dd^in L convenucfi' 
U. /5. C. de epifcop^ ^ cUric% Everhdrd. in Topic, legalib. loc. a 
contrar^fenfmtm. 4., Nccrcgefleritquifpiam,Iibettatisfavo- 146 
rem inquovis debitore verfari- /. Arrianus. 47- ff.de ohligat. dy 
A^ionib. Paulus Hquidcm in dtSi- 1. cum heres. 4. §. itemfide» 
cem, 6'jfdeftattdiber. loquitur de ejufmodi libertatc, qua: fer-^ 
vitutem excludit, nec ullo srcpotcft aeftimari./. libertas ina^y ' 
ftimabilis^ [Od. & /• non eTifingtilu. 17^. J. i.ffl deregjur. cjufe". 
modilibertasplurimumdiftertabillaliberatione,quamidcn^' ' \ 
Paulus fibi propoHtam habct in d. l,Arrianus, 47 ff.de obligat^ / ' t 
f^a^iomb' ^ ; ^ 

Prxrercanonobftat/.i.^</(rr<7i»^^»/4'//>w^.ibicLimcom- 147 
penfatio 4 Modeftino definiatur debiti 3c crediti intcr (c con- - 
tributiofivccollatio, quiquiconvcnitur, crcditorcmfuutn-», . 
cundemquedebitorem, petentem,quoadpartem, quaeum ' r\'..' 
fibi obligatum habet, fummovet paratus compenfare. /. i.ff. y . 
eod.tit. indequenihilaliudeircdicatur, quimfolutio, 6cqui- 
dem particularis. /,y? debitor. 4*infine.ff quipotior-inpignorm 
velhypoth.habeant.HiihxtcicondMdcndwm vidctur; crediDO^ 
rcm, debitum univcrfaliter petentem,particulatimaccipere 
cogi poflc. Non , inejuam , iliud obftat, Quamvis enim com- 
penfatio ipfo juredcbitum minuat : effc^u tamcn folidunl 
prxftatur , pofteaquam , quod ultro citroquc debetur, in eam 
dcducituc. /. 1^2.3.^ 4. ff.de comfenfationib. Neceadefti- \^% 
. tuitur fua ratione : quiapartim naturalis , partim civilis zqui^;, 
tas fuadet ^ ut talis debiti & crcditi intcr fe collatio fiat : qui pp£ 
imcicft noftra, potius non folvcrc, quim folutumrcpctcrp. . 
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14^ J./.3./^ //>.im6dolofadt, qui pcrit, quodrcftitucrctcnc- 
X\u,c,dolo. ^9»eiereg.j/ir.$f>(f. publiccqucintcrcfttutiitcs,ul- 
tro citroquc contributionc fada , uno judicio dirimantur, 
qua? alioqui plura cxigcrcnt, rfr^ir. l-\.ff de jurejurand, l. item 
fi. . §. I . verf. non tamen.jf. de altenat.judic. mut. cauf /./? 
cujus. /y ♦ dqmfftmum.ff^ de ufufruSi. leg. proptrandtim^ 13. in 
frinc. C.dejud/c.T2cco,qubd juscon^pcnlarionistacitam vcl 
praedimptam habct crcditoris petcntis voiuntatcm : fadiim 
vcro folutionis , cuni folius fit dcbitoris , cam non habci;^ 
docente Gceddao ad di^. Lminus.32. num. de verbor.Ji- 
gmficat. 

130 Rurfus non oh^tU/lipulationum quadam. 2, §. i.jf. dt 
verh. obiigat^ubi gcncralitcr & indiftinde dicitur : obiigatio- 
ncm pccuniz dandxrccipcrcpartium przllationcm , hocclt» 
dcbitampccuniampropartcpoflcprzflari- vcl, ut aiibifcri- 
ptum cft , id, quod debetur, pro partc ic^le folvi. §^ i . im 
^ fine. infr. qutb. mod. tolltt. obltgat. Nam cxaudicndumiftud 
^ cft , volentc & partium prxftationcm adn\ittcntc creditO' 
rc i non itcm creditorc in-vito & noicnte. Haecquc i«tcr- 
prctatio coliigitur tum cx vcrbis, tumcx mcntc Pauli JuriC- 
confuiti/>i dt^. leg. i.§.i.f. de verborum ohltgat. Ait cnim ; 
pccunis obligationcm feu (^ipuiationcm partis przftatio- 
ncm rccipcrc. Atqui prxftari pecunia non potcft, nifi voien- 
ti: quoniamcidemumquidpra:ftitumc(rcdicitur,cuiad pla- 
citumeftfatisfaftum,4r^./«^i//^/7/y»;^///'w/y./7- §, ult.ff. de 
adil. edi^. & prxftationoneft (ine accipicntcj ut necdonatio 
lincaccipicnte eflcfolet»/. hoc jure utimur. §, i.ff. de d$^ 
151 nationih. Nemo autera accipcrc potcft» nifi volcns. Ita fir , ut 
in prxftationis vcrbo vi ipfa etiam voiuntas accipientis conti- 
,^ neatur. Si mcntcm Pauii fpc^temus : res manifeftiorerir» 
* Paucis etcnim vetbis interje^lis , fubijcit : c^uadam partis qui^ 
dem dationemnaturarectptunt \ fid nifitota dantur yftipuU' 
tionijatis non fit : veludcum homirtemgeneraLiterfiipuUr, aut 
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U«eem,a„i quoduba i,^. NtmfiStichiparsfoUu/it: nondum 
in uUafarttllipHUi,o>„i Uberati» nata (yf.t^^.Ergo quod pri 
dixetat, qiiafdam ftipulationes partium praftationcm reci- 
pere : hoc eo fcnfu d.xerar. ut intelligctemus.eas recipere hanc 
ptxftat.oncm efllau . hoc eft , ita ut fi pattcs prxft.tsfint, pro 
fiis pan.bus ft.pulationi fatisfiatiadcoque debitor in partcob- 
ligation.sl.bcretur//?^»W. p.f. i. jf.de filutionib. Conftat 
igitur, cumadefFcaumtefcratur. quodPaulusdixitiobliga- 

«oncnipecunisdanda:partiumpra:ftarioncmreciperc.inde 
non rcfte inferr. : pattium pr*ftationcm cflb admittend.ini 
ct.am inv.to ctcditore : fcd hoc potiiis , eam non alitet admi t- 
«, qu4m creditore volentc : & fi admifl-a fit. debitorcm in pnr- 

tc ob»gat.onis liberari . & reliquum remancre in oblisatiorc • 
^q.odd,luc.diuscxptcflltUlpianus tnd. l.fttpuUt^. g.§.,. . 
ff.d,ao.,r. Eademfcredeclaratiooccurrit in / f. i^jr.qutb. 
mod^totttt.obUgat. ubifolutiopartis.&accept.latiopattisin. 
ter fc confcruntur: quod nimirum. ficut quoddcbctur, pro 
parre rcfle folv.tur; ira in parte dcbiti acceptilatiorcaeficti 
poll.t. At d:ib.um non cft ullum , quin acceptilatio ficti non 
pofr.t .nv.to cteditorc : fiquidcm ejusnatura flagitat, ut fiat ,« 
cred.torevolentc&confcnticntc. Conftatenimacceptilatio 
duotum confcnfu . crcditoris & dcbitoris. /. an inutk. %. ,n 
fr-^cf deaceeftiUi.lJlunu^.iy.^.fenuU.lf.depaa. Idcirco 
uttiufque confcnlu eam diflblvi neccfle cft : quandoquidcm < 

lecundumnaturamcft,unumquodquediflblvieomodo,quo 
fi>g»Mt.n,Mtamnaturale.ss.jff. dereg.jur. Proindc ' 
& quod dcfolu.,one«^. J. 

id, quod dcbctur. pro partercacfolvi,eodcmmodoin«elli- . 
gcredcbcmus, utrcaefolvatur, admittcnte creditotc : quia 
non fit folut,o . nifi cum natutalitcr pecunia creditori numer». 
tur. l.JolHt4m. 4p./ defilHttonib. neque id fit aBter, quim vo- 

1'"''"»f>''Jf'mav,rHnt. ' 
'""'' ^'"S."'' <!■ 'r, de excptiomb.part.j.c.z. ' 



g Adhapcnon obftat , quod cum pcrmiflum fit fingiilisdc 

bitorishercdibus, p2rtcm dcbiti hercditarii, in qujmfucccr- 
lcrunt, folvcrc crcdirori invito. /, in executione^ts^ J. \.fMe 
verbor. obligat. l,fi tefiamento, 4/? . §» ujf.de fidejujprib. Li-C» 
deheredudr a£itonih. l. 4. Cficert.petatitr, ctiiffl ipfi debito-- 
fi principali partetn debiticrcditoriinviroofrerrc&fblvcrcli- 
•ccat : cum ex perfona hercdum , conditio obiigacionis noQ 
immoterur. d. l, 2. §• ex his. 2. ff.de verk obligat, Etenim nega« 
turconfequcntia.-quoniaminter debitofem principalcm, 6c 
ipdas hcrcdcs maxima e(l ratio diffcrcntix, Principalis dcbi- 
fior^ ut (idcm fuam libccct, totum, ad quod obligatus cQ, pras- 
ftare&folvcrctenctur: verum heredcs plures partcmdunta- 
xat hcreditariam dcbent : quia in partcmdebitifolummodo 

li^ fuccedunt : 5cxsaIienumdcfundliipfojurc& lege xi 1« tabb. 
intcrfingulosheredcspro porti©nchercditariadividitur.</,/.t. 
C. dehered1tAr.AciiombJ.f46iofMcceJforMm.26' C-depaviis, Et 
fane fi hcrcdes omncs conjundim confidcrantur : obligatio 
CKip(brum pcrfona non immutatur : quia tantundcm illi prx» 
ftirc coguntur . quantum defiin^tus , cui fucccfscre , dcbuit : 
etiamfi icparatim, ncccodcm temporc fuam qui(quc quotam 
prxftet, late Donell. add, l. quidam exiftimaverMnt . lUf/M. 17. 
j^, de reb, credtt. Nec obtrudat aliquis j legem 1 1 . tabularum 
divideatem obligationem intcr hcrcdespro portionibus he-< 
reditariis , cOrciniquam , & creditoribus damnofam. d. IpU- 
ui. \.ff.famil.ercifc» Nonquippciniquacft:quiacumplurcs 
finthcrcdcs, qui in jus defundi fiiccedunt,nece(recft,utin- 
ter eos commoda & oncra hetcditaria dividantur , «r/ modh di' 
dMm. Non cft damnofa : quia crcditores adioncm contri 
omncs hcrcdcs habent» (juiarc fi unus partcm fuam foivcrit: 
illis contra alios a^io , qua limul totam debttam quantitatcm 
confcqui poflunt, rcmanet. Fachin- d^ Itb. 10, ctntrfiverjiarm 
jur, (dp. s$' verfquitUMm 4rgmncnt$tm , 

Nihlt 




^ / Clmh.modisrecontrahiLobligatio. iTft \. . . 

Nihil infupcr obftat /. pUcnit. 4, C. decoUdtionefundor. 155 
^i^/W«i^«/<//»ubiValcmirHanus& Valcn$Impp.rcrcripfcrunt: v ' 

liccrc pcfn.flroribus fundorum patrimonialium pcnfioncm 
annuam particulatim fol verc; dnRimodo numcrum terna: il- 
lationis non cxccdanr. Si crgo hoc reccptum cft advcifus fi- * ' 

feum: multomagisadvcrfusprivatoscrcditoresrccipicnduni • '« . 
crit. Fifcr fiqnidcm caufa potior cO. /. 2. ff^ de jmre fifsi- & pn- \. . \ \ 
blicacaufafcmpcrvindtprivatam./.2.j5^;7^^*i^/«/<;r./>*^//(r. 
/ HtilitM. 4 . Cod. def^rimipile. L nnic. §. hnc aurem omnia. C de ; / ' 

rrfd'-»^ . tolltnd. Nihil , inquam , obftat. Illud enim nominatiin . 
incaufapcnfionumpublicarum^pro fundis patriraoniaiiba» 
dcbitarum , conllitutum cft : proindc in cxtcris caufis 3c cofi- 
tradlibus divcrfum jus obtinct- Nam fijuscommunconinf- 
um dcbitorum dcbita , mvito crcditore , particulatim folvi • 'K. 

voluifTct : ncquidquam id dc poflcflbribus fiindorumparrr- • - • : 
monialtum Jn pcnfionibus publicisiblvcndis, fpecialiter ca- - :i. j^^f 
viiFjt, Cxterum cum illud nufquam gcncraliter fadumrcpc- 
tiarur: iftud hacincaula jurefingulariconftitutum, aurfublc- 
vandorum pofleflorum caufa, qui publicispenfionibusone^ 
tanttir, aut criam Reipubi- gratia>qu6 fifcus ^cilius fumn con>> 
ftquatiir(cumfacilius fit> plurcs parriculas fcparatimcxpediu 
rc> quim tutam fiimmam penfionis debirxrcprxfcntarc) in 
confequcntiam ad omneSaliosdebitorcsrrahcrcnefasrcpi^ 
tabitur ridcoqucin contratium {us commune mcr ito obfcr- 
vabitur. d- L ^fmfd ver^. /^. cnm M fiqc^.ff. dc legih. Zanger. d, 
traCl. de exceptiomb. parr, }, cap, t . num. 1 3, Phtlipp , Matth^us 
ad d.l. II ff. de reb, cred.pag. 17^. . 

Miiiimequoquc ebflat /• iu cemmodato, \ 7» f . iuatfM. 4» 1 59 
ff.commodati. ibi dum perfpicue traditur , creditorcm partcm 
debiti ab in vito dcbitorcf etcre poffc jcodcm ctiam modo dc- 
birorem parrcm invitocrcditori foIvcrcpofTc vcrifimilc vidc- 
tiir : proprcrciqubd favorab:liores fintrei^qu^m a^orcs. d. l. 
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.^reg.fttr, RerpCMidmciiteiilCKdteorei^ 
fnpar €iioft|NxicedeielKgiiinennim:Gtodi^ 
t . ' «do. Credicor namquc pro voltiittateruapartenideMMi' 
* terc pore(\ : qinamcodefiiiefiioibtiiili nccmimitpemlo^ 
debitorinocetw Atdebicor» qcn olfect partem dcbiti»'AbGO" 
gete Tok ciedi totem , uccam acci pia t ,taon ibtotrde jmcitiow 
ftdcicditoris } & quidem baodlinedanoo Ac iiifiniatKdito» 
tfo cis, Pliiiqtiim aucem certom eft • aeqae de biioiem , neque 
a]lumqueml!beccredilorii(ni»aiKaireriata4u^quamcoB^ 
tionemficecepoflcdeceriofenu L fihftikdi, ip.ff.de neg$i^gt^ 
fim. D§nti.mfife4BigMU U qmkUm,MU mm.ij.Jfdip^.mi^ 
dit.fdg, 140^ 

I I^rnique aooobftatil ^Uim.ff. quth, mod,fig, velhjftiL 
j0Mr»«bi didcm» cccdicocempactemddntiaccipececogen- 
dum eft, ialvo jure pigaocia. *C/mmp9 iliic Scsvola loquimr 
de duabus (cpararis fummis five rcbus , qus cx divcrfis de« 
bencur cauds : quafquc dcbitor fcparattm (blvcre non prohi- 

• bctur. Idquenoniniuril Quemadmodumctumobligatio- 
fics funt contra£lx: (ic quoquc diflblvi dcbent M^lwm 
tMmnatitrdU^ss f.deregMl^jur* Atqui ibtcas ngillatim &(e- 
jundlim contradas cffe , contcxtus probat. Etgdrcdefic, flc 
naturs con vcnicns e{l; ut , quovi cx finguUs caufis dcbctur, fc- 

f . paratim fol vi pcrmittatur. Gcedd. ad diii, /, mtntes. ^ i. ntfm. //. 

jf»de verhtr^pgntficdt' Berensd. DtjpMtat^ 12. them. s'fib qtid' 
' f: ftion.l,pagin,2pi. Remotis igitur & confotatis advcrfario- 
rum argumcntis , omniquc dubitandi ansa prxrcpta , nihtl 
%. aIiudfupere(revidco,quamutconftantcr&firme,cxvetisju- 
' ' ris fundamcntis concludam: particularcmfolutioncmicgu- 
lariter , in vito creditorc , non cflc admittcndam. 

Huic controvcrnas modo expeditz fuccedit alia : an ni- 
4... :;mirum pro vino vel frumcnto mutuato, dcbitor «ftimatio- 
V nem iivc pecuniam numeratam invitocrcdicoriiblvcrc & ob- 

^^crudeccpoiltf jt £c (guidgjiid jn canrraBii»adfepum/#^^^«^ 
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Je^Arend & Curtiud , mIH^ , (jt/os refirt Decius in l. t.§.\,ff. de < 
reb. credit.) ncgativa fcnccntia non (inccvidcntirationcvul* 
go obtinuit. Tum quia in mutuo dcbct rcddi idcm gcnus, 
quoddatum Q.^dl, z.inprinc.ff^eod. tit. Pecuniam autem & 
frumcntum e(Ic diverd gcncris , manifcflo manifcdius cft: 
€um aliud fit mcrx , aiiud pccunia fcu prccium. Ug. i. ffide con- 
trdb. empt^ i- 1. tnprinc ff.derer.permutat. Tum quia no- 164 
ci(rimarcgulae(l:aliudproaIio,invitocrcdicorifolvi nonpof- • 
fc, dici. 1. 1- §. \. in fine- ff.de reb. credit. l. promiffor. 21. J. ult im 
princ.ff.de confttt.pecun- L^fi fi non obtuUt^ 4.- §. ait prdtor.s.ff. 
de reJudicAt, l. mantfeflijuris, 1 7. ibi , confintiente creditore, C, 
de filutiontb. leg. i. Lod. de Fabricenfib, Petrus a Duennas reguL 
jur. ifp. pjgin- 2 1 i^Jacob. Aleman^ confiultat. 8. (juafi, prtnci' \ 
faLii,pag.%s4* Altilludficrct,fidebitori,profrumcntopc- tf 
cuniam crcditori rc(licuere,pcrmittcrctur.£c hanc fcncentiam 
non foltim ius rcnovatum \i^urttcmbergicum coiiiirmat* 
fart.z.tit. i'pag, 2.^y.//yyf;i. fed&eandcmDodorcscommu« . 
nitcr ampleduncur : Bartol. Purpuratus , Bolognet. (jrcatertim 
diU. \ . ff^de reb. credit, eof^^ cttans Petrus Augufi. Morld • 
part. I . empor.jur. ttt, 8. qu^ft g. num. 2. Nonim ia hocprinci* 
jfio , num. 2%, Bronchorfi. cent. 1« iveuUo^ayuv^ affert. 66. edtt. i. 
Arumaui Exercitat.Jufiin. 1 2. thefi, 1 0. Wefinbec. in ParatitU 
ff.de reb. credit, num. 1 2 , verfego tamen magis , ^r, Kttz,ei in ; 
exegefi^de obligat. mut^ cap. 6. num, s J . Pault46 Berens Difput» g, 
ihem. I. quafi, pag. 207 ^ Heenonius Difiut. y , controverfi ^ 
circamedtum. 

Cui non advcrfatur textus/«/. vinum.22.ff.de reb.credit, j 
ubiexprclsehabetur, quod pro vinomutu6dato,x(limatio 
iolvatur, enim lcx concepta cft nondcnoftrocafu,ubi- 
vinum crcditum ejufdcm bonitatis&qualitatisadhucextar, 
& a dcbitore comparari poted : fcd ci de fpecie tradat, ubi 
idcm vini gcnus, quale credicum fuit> nonampIiusfuperc(l*> 
Qui (peac iicet vini «ftlmacio aoaIItinobligacioaC|QCcet<»^ 

' Q um 



laiiiini&ctiIratc(b)Tendi»4iwr«t» L fifndMm>itf.ien»v4th^ 
W.attamenncceflan6adaB%mationeaidevcnltiir : pccunit 
iai«Ainiati<Micvicettifcitpfitistnindeinaaifuftincnte, fiic»' 
tola 4 dcbitnfe ampliiks praBftaii neqocat , Mrgmment, Lfinmlt 
firtem. t6.§. Ubertm» tt.jf de eendib- mMtt, l fidemm^yu 
qui conftetur. \ . fi, de legdt, », EtH igttnr juslndnbttatuok 
cft» aliud pro alio» invito cicdiiore, ioivi nonpofle: bocta- 
men tamdiu duntaitat verum tft , quamdtn quod dtbctur^ 
prasftari ^ debitorepotcft, nec fit ei poteftasjnrc alindlblvcn» 
dl. Qu6dfiresabcopr«ftarinequit:nanitaiiiadcriCogirquty. . 
' ntpioiUaatttnihil, aut siftimatio, aBt§q[nidaliu¥habctdc- 
• bitor» praeftati dcbeat. Ncccfiitati quippc parcndiun » ftnt- 
tam^ue eft exlgere, qaodficH non poftir, MrgumenKlJmve- 
fitrtrv4.%.infrm€^f.dee9n£Q.fintem, /. qnirefiitnere. 6%.ff. 
de rei vindiedt, d. \p demm^jH §. hf.de legat- r . Jnth. hee, 
nifidehiter. Ced^Stfiintienib, NeveU, 4. tdf^s^. ihr^ Cnjadm, 
Gail. hb. 1. ehfervat. 7/, nnm. %,Wegner. Diffnt. v. ddlnfli» 
tnt. thef6. tit. h. Scd & fi dcbitor altcrius rci (olvcndzpote* 
ftatem habcat. vd ^re fibi trjbHtam , vcl teflamcnto, vcfcon- 
vcntionc: jamhocjurcfit, utpfopotcftatefibiconcclTaaliutl 
folvcrc poffir , utfufinsexfUcat BoneUm ddd. L 2. §. 1. nnm. 8. 
ff.dereb.credtt, 

Non item rcfragatur Lf efnisfipnlatm.^^j. inprtncf-de 
' fAHHor.th. ubi dicitur, fiquisftipulatusfijcritdcccm inmeiic, 
quod dcbi tori libcrumfit, vel mcl , vcldcccm , feu acftimatio- " 
ncm folvcrc. J^iam in ifthoc vcj borum contraftu aeftimatio ia 
obligationcm dcdu^ta fiiit, facultatc folvcndi mcllis prodc- 
cem, expcculiari convcntionc, inatbitriompromiflbriscof- 
lara : qiiod in nofiromutui contra£lu omninofccus cftj urpo 
tc in quo vinum fcu frumcnrum fjir in ipla c bligationc : ac 
proindc, fi modo cxret , crcditori \ debitorc in codcrr. gcncrc 
reftitucndum cft. dt^, L z^infrincif^>dereh>credu. Kttz,elM 
eap.^nnm.^ 

h'* .••• •' * . , . • Dig^izedby 



» . ;* 



f ^luikmodisrecontrahitoUigatio. 12$:^ 

Nihil prattcrca rcfiftit /.y? itafidejuffhrem. ^i.f.dsfidcjuf j . " 

ySr/^.ibicuQiftatuatur,non poflcprodebitorepccuniaracci^ * 
pifidcjuftbrcmintritico, additarationc:quiapecunianonae- v . •''; 
ftimctur merce : i coutrario renfu colligitur , pro dcbitore fru- ^ • 

mcntiyfidejuftbreminpecuniaacccptumefticacitcrobligari: 
cu m per pecuniam omnia xftimentur. Etenim mutuato fr u- 
mentoaccipipotcftfidcjulTor, co cafu, quoprincipalisdcbi- 
tor ad pccuniam quoquc tenetur , id eft , quo in mora fuit, 
proptcr quam fadum cft , ut frumentum cjufdcm bonitatis - • , 

non ampliusrcperiatur,^r^iyw;'»/'. dt^ L vtnum. i2,ff. dereb. ^ }^\; 
credit, Dv:in& hocdicipotcritrargumcntumicontrariofen- ^ . ' ' '-^* ' 
fu non procedere , quando icgum corrc£tio indc fcquitur j/r</-: 
dente^posi altos ,Everhardo aMidelburg. in locJ contrario fen - 
funum.^' quodfitincafunoftro, ciimexeocorrigaturi/,/.^» 
in prtnc.ff. dereb.credtt^Nonituhicnum.2.%. pag.4-10. LiceC 
porroomncsrcscacrcrxseftimcnturpcrpecuniam, di6ijeg.fi "V'-^ 
ita. ^i f- defidefujfortb. tamcn pcr cam non recipirur fundio . a • » -^^, .^^ 
•T- cum frumenro vcl vino. Fundio fiquidcm dcbct cfleinco- ^•.•^.^**'. 
dcm gcncrc : ut pccuniac ad pccuniam , fcumenti ad frumen- ^ 
tum. Et quamvis frumcntum & vinum res fungibilcs fint: V ' 

j haud tamcn cjufdcm funt qualitatis & natura: : adeoque non •» -^^ ; 

.• cftiniiscommunicabilisquahtas, ;y/^jf-^<{/?i>/»^/t?./.^. !♦ '"/.":.> 
. num. 1 1 . cJ* feqq-fi. de reb. credit^ declarat Paulm Berens d. Di- 

jput^ Q» them^ I. qudtfi^ 8, 

Pari ratione non obcft, quodquoticsduoxquipoUent, r^t 
nonrcferat, quidexeisfiat. /• mulier.22.circaprinctp.f.adfi' 
natufconf Trebell. l,fi mater. $ , cum concordantibus ibi addu^ ^ ' ' . 
6iis per glof tn verb. fua caufa. C. de tnfiitutiontb . ^ fubfiitut, r'.. '*:- " 
Frumcntum autcm & cjus zftimatio aequipoUcntia fint.quip- ": rr^^ 

pc cu « aeftimatio vicc rei fungatur. Proindeque non refcrat, .^♦•:». < 
utrumfirumcntum, an cjusacftimatiofolvaiur. Hocnonob- k ,* 
cft./w^Ar^w.quiatunc vicc reifangitur2Eftimatio,ubircsipfa ' 
folvi non potcft. d^ l.finonfortem. id.^.ltbertus^wffldeco»' * .V'; , 

* . ■ - , ^4 - « * - . " . — -* - ' 



- /J^ Trincip.Tit.lnJlitut. 

il^. Tr.d:llt. SCuriGuroin C^fb ^tcft folvi vinum vcl fi-rmcn- 
tum : idcoquc non rclinquitur iocus folutioni xQimationisu 
Adh^c rcfpondctur : argumcntationcm iftam proccdcic in 
aliis contra(J^ibus, non in mutuo: in quo idcm gcnus , non di- 
verfiim , rcddi dcbct, prjtallegata i 2. inprmc^j. dereb. credit, 
Br$nchorJi, d, cent- i , affert. 66, in fine. edit. u 

Vocatur in difccptationcm ancipitcm& illud : utiQsn 
nnmmisaureisfimplicitcrnvcgcncralitcrmutuo datis, dcbi- 
tor altcrius gcneris nummos , puta argcntccs , arrcofvc fol vcn- 
do libcrctur ? Etnon libcrari , ccnfcnt Bartoladl. \ . f , nlt.ff^de 
dttro (fr argent.leqat ^ adl.Paulw. (alias eUl creditorem.gg.) 
ff.de folutionib. ilidem^ Cajirenf cr ^rfJfita. Ctvarruv.deve' 
ter. numifm. colUt. cap^j- $, t/nic. Boerim decipon. i 27. W^efe»' 
hec. in Paratitl, f. de reb. credit^nttm. 1 2, verf ex eadtm ratio^ 
neydrc, Borcholt in Commentar. dereb credtt.cap, 7. num. 4» 
&Je^ff. D^Bocer, in tra^^de regattb.cap. 2. ttum. zzg. Matth» 
Coler, in tra£iat. de procefpb^execut. part. i. cap. 10. num. 7. & 
feq. Aleman. confultat.%. quaflion princip. 7.pag,%\%. Kif^^l. m 
exegefde obltgat. mutut- cap, j-. num. 4 9. cumfeqq. ^cap. 6, 
Kumer. 6$, &Jeq/f. Sed rcdius fcntirc mihi vidcntur illi , qui 
nummos nmplicitcr mutuo acccptos , in quavis alia monctz 
form^ , crcditori etiam invito rcddi poife y ftatuunt : ufquc 
adeo^ut qui dcbeat aurcos, redtc folvat argentcos, five x- 
reos, & contra : dummodo reddatadeandem quantitatem 
feu sdimationcm , probos & Jocabiles^ ItafentiuntAlciattts 
num.w Purpuratm num.^i. & Federicua Scotus num. isuad 
l. 2. §■ i.jf.dereb^credit. Curtim junior num, ij. Donellus n- to^ 
& Phtltppu6 Matthaud ^ adl. cum eptid.3.ff.eod. tit. Cujaciusad 
L qudt extrinfecm^ 6sffde verborum obligat. Hotoman^ iliuflr^ 
quaft, ly.Pinel. adl. 2. C.derefcind vendtt.part. i . rubr ta^.3^ 
num. I 6. Soarez. inthefaur. recept.fentenP. lit. p^ num. 72. F/« 
^hard' confiL 28. vol. 1. & conftl, ^j.nttm. 7. vol, 2* Hackelman^ 
l^if^ttt, iHuflr.^ thefj^ lii, A>TPWtlcf^. Dif^ttt. iO. thef u- lit.di. 




Ix^t^. I- 'Nttli Difput feud. \u thef^, tit. a. Hetnottim Difi>ut,\^, ^ 
%it$ntr(n/erf ^^ Vultq.Ubr» \ ,Juri^ud Rom, cap^ y/. num. ty, 
\ Schegk,in deUbat jur^ Dijput^xs^ thefj6.MoUnemintraif.de 
^ >m/ur. qudfi. loo, num, 7S3 ' Mtn9chjconfil. 4 9 - nnmr^B. cum fiqcf. 
Hunnim Difputat, \ 4.. tkef. lo dr Fachinem Ub. 2. controverf 
Jur. cap. f o edrt. 2. ubi hanc fententiam confuetucfinc ICCC- 
^tamafllTir, Eaqucprobarurprimam^fr/. x.ibi^ ea^ muteri^ 
forma pNbltca percuffa^ ufum domimum^nontam exfibfian* 
Ha prabet , cjuam ex quantitate. f.decontrah empt-txc^^X, 
apparet, quodpecuniaBhonitas, vis acfub(hmtianoncon& 
fiat in ip(a pecuniz materia *> ficut vini boniiascftin ipfo vino : 
led a4iundc , ab arbitrio fiiiclicer magiftratus & IegifIaton$^ 
<!ependcat:ade6,ut nummus mhil a^ucf(it,qu^mrji)5x(Vf- 
in2rio& valorip(japercuticntc (eumagiftratijScdi^oimpGi^ 
£tns. UiKicnumus^Grasco vo^^dicitur;e^qu6domnea»'-^ 
luam audoritatcm cx lcge ibki ha!oK^UJtrtfi^.kk,$* Eibk^^, . . 

Ub. x.foliiicmt^^ Itaque qnl certam monettt fpedcai acsc^ 
ylf mBtuan > oeD tamfpccicii «quinrvalotem atquc «ftim»> 
lioiieniftiusipedeiaccepit : neque eriam acceptie intcUigt- 
iiilliatiaboiiitateyqQ^mca.quxiilaipsa xftimationecont»- 
i w i c^t t i fciii ^ thalenun hnpciialcm \^drcicmbcrgicun3 
hoc testipofe acccpir nautuimi , non prxcise corpus thaicrir 
led potiin ipfius Valorem dcbct : pfoiadefi:i2.. bat^iof tcildair 
noa aliucf pro aiio , icd idcm rcddit , nempe voiorcm , qoi cttf^ 
dims ccnfctnr , k. in qnoij^pclbriflimunmtx bonitasfita ^ 
cft: c^m unicambancad lempaiMa fir,ttteam cftimatioiieln» 

ScMafisc.cap^. lO^ 'f^^J^ v 

Deindenofti»ib|^ri«lbndamcntumdieltedtm^ 
k fitMixtrk^m.0^* |. liff, di-mirhtr. tUi^dt. nbili» qtti de- • 
mttk» tfpBlanii, ejiirdcmqjaaslliatia'^^ 
fitMldtQr» AtqalnonvaliR ftlpulatio^ vcrbonmiT^oMiga. 



izS PrPKip. Tit. Injlitut. 

tered. ^^&^-Ji dealid, tiJa/r. de tnutiUh ftipulat , Ergo non 
func aliud denarii, quatn aurei ejufdem quantitatis : ac ca pro- 
prerncc aliud(btvitur,quimquoddcbcbacur>cumproaurcis 
denarii ejufdem quantitatis , & vice vcrsa , pro denariis aurci 
ejufdcm quantiratis fivc valoris folvuntur. 
I7J Tcrto iftifcntentia; auxiliarur non pariim /. Titid ami- 
C£.3S' i» princip^ff. de auro & argent. legat. ubi, auri pondo 
quinque lcgatis, rcrpondcrur : aut aurum, de quaquxritur, 
prxftarioporrcrc:autproaibitrio hcrcdis prcciumauri,quan- 
ti compaxari porcft. Si igitur proauroitiic^opccuniaquaB- 
vis figaata prxftaripotedadcam quantitacem , qua aurum aB« 
ilimctur : multomagis pro pecunia aurca dcbita, cujus mulco 
certior ellsdimatio, quim auri infe^i, aliaquacvispecunia 
prxdari potcric. 

'74 Quartoeandcmaflcrtionemconfirmat textus/»/. unic, 
C. de collatione aris. & L unic. C. de argentiprecio, quod thejau- 
ris infertur. in quarum priori , in collarionibus , pro viginti ii- 
bris £ris, unicum auri folidum: in pofteriori, pro fingulisli- 
bris argcnti , quinos folidos; adcoque pro argcntea moncta, 
aurc a m , & conr ra, inferrc & fol vere dcbitor i licec. 

175 Qiiinto hucaccedit,qu6dnummirebusincorporalibus 
acccnicantur ; adcoquc aeftimatio nummorum magis > qu^cn 
corpora,creditacxiftimctur»//'^,y^'/if ,f/5f/,^-^.§. i .ff.de folutio- 
mb. leg. plan}. 34. §*fed fi non corpus^^.ff. de legat, i, leg. quif 
quis- gs ff*de legat, 3. leg. Lucius Titiw^ 2,4.. depofit. leg.fi poe^ 
n£ i9.§. 2. ff.de condi6l,indehit, Ufiheres^ 6%.ff^adfenatufion' 
fult Treheilian,LqModdicitur,S' inprincip.ff^ de impenfinres 
dotai^faciis. 

176 Ac fane impofititium principaliter nummorum valo- 
rcm , cirra confiderationem materis, fpedan^um efte, vel cx 
cofacis liqact^ quodnon foliim cxauro <Sc argcnto, verum et- 
iam cx plumbo, fcrro, xie , atque adco cx coriocudi inter.^ 
dum nummi folcant.yiif/, Cafar.de bello GalltcoMb-s.Alexand, 

ab 
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Clmk modU re contrahit. ohltgatio. 12 j 

dh Akxatid.gen. dier 4. eap' ir- Senecade henefic. lih.s* cap- 14 , 
Creg. Tholofan. lib. j. de Rep, cap- 6, Hrnc & Imp. Fridericus 1 1. 
proptcr cxhaunam diuturnicate Italici belli pecuniam , coria- 
ccammonctamcudi juflit, eiquc precium, fivevalorcmau- 
rei Ajguftalisimpofuit: ftaruitque, ureoprecioabomnibu* 
m emencio vcndcndoque fumeretur : fimulquc pcr pracconem 
publice cdici curavir ; eum»qui bello finiro talem nionetam ad 
Cameram Imperiafcm refcrret, aurcom Anguftalcm reeeptu- 
fum. Quod cCim ab ipfo bona fidc prasftirum fucrit : docti- 
incmumapcrti(rimumpr2buit,valorcm & pretiummonctx^ 
nonmareria, fed hominum inftituto & conventionc iftima- 
ri , ut au6ior efi Pandolphus CoRenHcim (!r Antoninuf Florertt' 
nui tn Chromcis fah an 140. hofj^refercm HotomanHi d.qu<tfl, 
illMfir.is- 

Poftremo noftracpatrocinatur fcnfehti» textus/» dj^ cre- ^ 77 
ditorem. pp f, defolutionih. ubi Paulus tum demum non vult 
cogicrcdirorcm, utinalialbrma nummos accipiat, quando 
damnum aliqnod cx ca rc paflurusfit. Ergofidamnumcrc- 
diror non /ir paffurusj etiam maliaformanQmmosacGrpcrc 
tenetur, argumento a ccatrario fcnfu duftorqaodinjflreita 
Talidum eft, ut quod indcinfcrtur» pro cxprcffb habcatur. /, 
€x eo.iS. ubt gtof ad verh. cottigitur.ffM teftib. (jr L qui tejia- 
mento. 20. §. fnulier,6.ff.£juite/iament.fac poJf ubi Accurfiu» 
ad verb. argumento f.^/^jr.notar : contrarium fcnfum K gis pra 
legeaccipi. Cxrerum, nummis alia form»datis,creditoris da- 
innumnonuriqueineocffcporcft, (r argentcr aut ircinum- 
mi dcntur pro aureis: dummodo, qui dantur, publicixfti- 
mationc eandem quantitatcm , atque eundcm ufum in rerum 
pcrmi]tationibuspra:ftent; fedpotiusineocreditoris verfatur ij% 
incommodumj fi fummamutui fitmagna,3t minuta moneti 
reddita nimiihm oneretur creditor : aut fi pcregrc profi?ituro, 
▼cl percgre rranfportaturo reddatur cxiguae quanriratis mo- 
' oeca» qua? adgeftattoncm aeditoti fic gravis & oncrofa ^ ut (T- 



nS Trincip. T7/. Injlim. 

nc fumptu ac pcriculo majori eam (ecveaisqueat : aut firdotio 
fiac ioci moncti* qu»4pcofid((3eticciis in iocis» inquccogt- 
lateam dcferrc, coUocari, commutan^impendiinncgocia- 
tioncs haud facilc poflTit. DoutlLadd' i.j.num. i o ff.dtrth. 
: W ITP €redtt^AtttM.Matth. Difput. PandeSl-p.thifi* Qu^ procul 
diibio tefpexic Ferdinandus Imp. dum intcr caEtera conftituit; 
L creditoremm(aminaBalicuiusnotabttiirolutioae»ad v^inti 

^ ' i( quinquc faltem fiorenos^ de minuta pecunia accipece tcneri ; 

\ ^ ,' : teliqua partc , in %xo^\ox\(utiUqmmtUmr) untatapeconii , foU 

-^^ J vciidiL9i<«C|^0^f(((^i(0(u2(ug|purg/deAnnot 55 9 $.;{)^ 

f c^t^cm€(t<n / maWj/a PUn^aliudjudicandm 
' aliudnfpecialiterintcrcontrahentesconvencric^^r^iniMiv/iiii» 
♦ ; L3.jfder€k€reditJ'U§.fic$mveHit.6.&LLMcitu,t4^ff.di'' 
ftjtt. l. $n c0mvemtien4libus. sx,ff.deverk,Mgdt. Lx.dr 1.$»* 
ierdebitorer»,4.ujf^fmii.&t.€§mtrmBmt.%i*f,direptUjmr* . 
veluc Gcctti gcwis niimmt* piita oentum Viir|cembeiglcL 
ut WutttembcigM» 1100 oecca (bmma in VaftcembeigicU^ 
datifticrint. Hoceiiiracaiiteosiaeodemgeiiecemooetcce^» V 
^endos » dobttcacioDts ooo mukom habece videtuc : qjoip^ ' , 
dam oooaeftimado » fid oMgis ooffpoca ceita* ad nooienun 
apditafeputeotur. C4ir. deproceffih.ixiati. d^fttrt. ucmf, li. 
mmmnr.iu&fil^Amibr.Gerkir^ExinitdtJttfiimumiMr^dfm 
€4td, t2.fir4sf eircdfim, D, CeUegd Befild. imDi(^t4t. dicitt' . 
^ . irm&mmtmtmi*diAmm§tit8*tbij!ji'ntr*0regir.7bitifiim.im 
J^»tdg.fmr*mmiverfiUbr,zi.iMf,i^,itmmt»i.pag.^»i>&Uk.$'$m 
cttp^^-tttim.iT.fag.-joj.&plMresmlii^eimitr^t^Uiktiffidip 
fintiit) Mimtmmmm Coufitlt. s« quifi.principdl, i.pagin. yiu * 
&fijl. 

iSo SupefiociooocIofiom*oollraBQOiiobftat:qu6daIiodpm 
aUoinvitocieditonlblWooopoflit»/^'^. ' 
w^.5cmutaaqieidembcNittatc, qu2 datoaieft.reddide» • 
beat.4^^/.^^CM/ Hocaotemooafiat^ctopioaucoargcii* 
tom, aoK pro argentoaBSxeilitaatur: fiquideaiaonuiiiBulttt 
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C^uilf. modii re contrahit, o$ligatio. iip 

partibus przdare argento, 5c argcntum acri, ncmo ignorct. 
lllud,/>7^>y^xv,nonobl\ar« Quia,cuminnummisnonmate- 
xiaillacxccrna, aurum viddicct, xs* vcl argcntum , fed valor 
fpcdetur^indcqucnummi fubdantia, qualitas&bonitass- 
fiimctur ; «Sc nummus fub ratione quantitatis ac valoris in mu- 
tuum dcducatur , ut oflenfum fitpraex di£t. /. t.f. de iomtrMh. t 
tmft. non vidctur aliud fol vi pro alio, aut pccunia in ali* quali- 
tatc fivc bonicate, qu^m in qua crat credita, quando idem 
valor, qui datus crac, rcfticuitur. Nec quicquam movetj 
quod Ocuc pro tritico vmum non poced (blvi;itaetiampro 
aurcis alia moncta , argcntca vel acrca , (bl vi non po(nt. Hacc 
cnimratiocinatiocxdifparibusprocedit; proindcquc nullias 
momcnti habctur. /. duobu-s. t ^.jf.deteftamentdr. tutel- 1. />- 
terftipuUntem. 8 $ . §.(acram. verffed Uac dtjpmtlia fttnt.ff, de 
<verb. obligat, Nam cum ttiticum datur pro vino : rcs alteritts 
gcncrisdanintclligitur : non vero, ciam proaureisdanturar- **** 
gentci nummi : quoniam tunc idem planc, quod datum cd; 
rcddicur, nimirum valorfeuaedimatio. Nec ctcxlim nummi 
aurci ab argcntcis , aliifvc genere djfFcrunt ; fi fubftantia illo- 
rum,noncxmatcriacxtcrn4, fedexquantitatc, valorc&po- 
tcftatc «ftimctur, ^Qua de reiattus Donellui dr Hotomanus lo^ ^^t^ 
<u prtaliegatis, Reliqma difjentienttum argumentA ex /mpra di' 
^isfaciredtjjolvifoterunt. 

Major, & in praxi quotidiana frcquentior conccrtatio jg^ 
dcco vidctur: mutatione monetae fada:,cu jus temporis acfti- 
matio vel quantitas,folutionifne, an contrad!liis, in mutuo 
rcddendo, fpcdanda fit? Vcrum ha;c quxftioutintcliigatur 184. 
facilius, brevitcrfcicndum: monetsmutationcmcftfcdupli- 
ccm, fecundum Doiiorum tradttionem : intrinfccam» & cxtrin- 
fccam. Intnnfccam monetx mutationem appcllitant , quan- 
do matcria ipfius predofior vcl viliorfa£ta cft: cxtrinfccam 
vero , quando valor fi vc sftimatio tantum , non matcria mo- 
^nctx, mutaca cft. Ut 3c inttiafecam monctac bonitatcm mn- 
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^ cupant ipfam tnonetx matcriain : cxtrinfecam , valorem im- 
pofititium fcu aBftimationcm. Eattol. in 1. ckm quid.s. nttm.\(f» 
&\7 ff* dereh. credit* CdroLMolin* in tra&at. deufur^^conp- 
rnerc. qu^ft.g^, num- 696- Didac- CevarrHV.intrail. devete» 
rum muntfmat. collatione cap, 7« numer. 6, poFt medium, Petr^ 
Cregor, Tholofan lih.j6'fynt,igm.jHr. untverfcap. 2.num. 2/, 
verfquiatunccoacfio.pag- 703. 1'achin. Ub. £. controverf. jur, 
(ap .g-in princip. Andreat Knichen Ccmmentar. injus Saxonic, 
cap.s ruhr.deregalih.verh, S}?Uii9 ^crcc^figPcit. verfc^te* 
rkminmoneta. pag, 152. Renerui Budelius intra^t. derenum' 
maria. Itb. i . cap. 7. num. 3. 4. & 9. Erneftm Cothman • confj^^ 
num. r I . cJ* 12. p^gin. igo.hofg^ cttans Alemannus tn paUftrd 
(onfuttationumjur. illuftr. confultat. %»ijua/lion. princip. i.pd' 
gin.jS^, TametriDoftorcsaliterconcludcrc, putctMatth» 
Colcrus in tra6i. deproceff.execut part. /« cap. \ o. num. 7. ver^ 

185 ftc.ftiofane.pag. 182.. Quodriigiturintrinfccamonctae boni- 
tas mutata fucrit, caquc adhuc cxtct}inillaipfamoneta:nn 
Tcro habcri amplius illa antiqua moneta non polfit $ in alia 
quidem moneta , fed juxta antiquz a:{limationcm , quac tem- 
porc contradus fuit, folutioncmfacicndameffc, Jurislnter- 
pretcspkriquc(paucisexccpiis,y<7/?»7?f Fabro ad princip.tit. 

*i infr. quth. mod. tollit. obligat.num.3. & in auth hocmihi. C. dt 
foluttonib. Colerod.cap. \ o.num. 13. infin pag li^^HunnioDi* 
f^ut, adlnftitut' /4. thefi 2. (juthufdam altis) conftanter af- 
fcTunt. argum.c.oitm.20. (frcap.penuit. ext. decenftb.itemc» 
ejMantoperfonam. iS. thi yfecundum eumftatum , c^f . ext.de ju- 
rejurand joan, Eercholt. in c. untc cjua funt regalia. num. 62 ^ 
^ in Commentar. adttt^ff.dereb. credit. cap^ 7. num. i o. Gui- 
do PapddecffParlamenti Gratianopoltt, ^93. num. 2. verfnon 
tamen nego pag. 745. Matth. de Afftt^. tn d. c. uhic. quA funt r^- 
gaiinverb. moneta. num. i z.tnfin. d;' idem decif NeapoUt. go^ 
num^ 3. Pileu4 Modicenfis quaft.aurea ^ f . verfinjunge ergo.pa- 
gin^Lp 1 'Daniel MoUer.ddconftitut, Saxon.sS. num.z.pag. 2.35» 

pdrt^2^ 
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'lU Ferrdr. m frdSk. iuBriUt.fim. im Mm^fejifftbiCMi,^ 
%erh. teUxsmdttm, nim*%,'ifeif4kffitit$m0Mif4g.^^.Mi'i 

timm'^.tfM3*iemfrr, qms/l^fU» »«111, 749- ScmrfffiiAeemtA^ 
^M0.i9. im frimc. fag-39i €t^iiwtiK^^. :^7.'iwM*<il^W%^ 
fmm d. iikr- eemtreverp/kr* CMf. to. ^ reftat f^remd» 4f^^. 
mitmmmd conjklt^t. 8. qtiafiton.frimcip. \ . mlMie ftmfH^fW^f'^ 

tmreimti; ' '':\'y-'-^ • • rV ^^t^" ^ a 

lilla debitori moia adfoibi poffic : &luarum&4imQiimM )t .' 
Cfeditofem» Aadoieaquidamgravifliaiircferaiit: hoceft»(b^^' 
ktioiiem ^ debitoc^ piaBftaii votoDt ad ftllHmationemMM^ . 
l^iiiporis,quo peCttiyafblvendaeft: ita(an^»iit cicditottttoi^i;/: 
tilemaiiitisfivetbalerisacqoiciceietenM 
live cftimatio ittorum auda » five iihniiiiiita intccea fiietiC 
MmrtpLi9ti.icifmamid,pmmm,i7. Cdflrenf mmtmtr.6. SeckM^ 
ttmm.4,1. diexmmd, mtim.i$i ^Aicidt. mmmM.jf*iereh*cft' - 
iit..^reh$it.dCemtmemt^derek,mJ^.edf.f.tmm 
CmfiarifrfiSm im mmt§t4t^mdii4ttiimmmtKAffi&. dettfiNem^ 
f§iit, ifi^, ttmimer.i.verfmtmii^vermeffe^tndemmiHr, &c.f4J^l^ 

gm^ %6^Nie^Be«fimdecifiSmrdegml.^7'num.4.& '3'^^: 
Jitufinffdmr. reffenfir. iih. 1. CMf. i. nmm, 2$. S9Mrez imthefiimr^ k 
tecept.fint, Ut.Mimmm-MPU&fiq-Ceeimimn^confiUid.m.teu^ 
CidLd. Uk^ z.ohfitffmUm. frdmc. cap . 7$. mmm.p, Amteml Fm^ 
her, devdt.mtmm, dehit.fiidtf^cdp, s- Schickhdrd. Difi^Mdt. md ^ 
Jnflit^ii^thefi.adlit^d^fSrrefiimt.qmafi.lMmdr^m^ 
trcitdt. iegd, tf, mmmur. 9*FiMtmem d. iikr, 2.cemtrpverfjmr. -f- 
C4f, g. verftertid e0 fimtemia , . Corafim iikr. 4. MifieUd" ; 
meoTt cap. 1 3. nmm.s- KitzeUm in ixegefde ohligat, mut. cap.f, % 
Wf. 8 1 • &(eqq' alit^ , qui hanc fintentiam communem & ve. ^ 
tdmf erhthent, At vcto non defunt itidcm Viii ^zxduiSBtnt, 



' //jf 7r/f7c}p. 97/. Injtitut 

qui plane divcrfum tbntiunc: ac pvcuni<3m mutuoacccprniti 
incodcmum valore, qucm temporc contraikus illa habuir,- 
reddi debcre , (crio contendunr. Dectu4 numer. f 6. Bolognetus 
nnm 71, Doncl/ifs numw^ Phdtppa^ Matthttu pag. y S ^^/^* 
ind. l j^jj^dereb^fredit. Anton. dc Bittrsonum s- Panormi- 
tan nu. sl. in d- c quanto. /S dejurrjurand. Moltnem d- tra^, 
de ujur^ifua/i-gz. num. (fg^.cr yoi. tiippolyt . de Marfil. in /, qur 
faljam. . q num jf adleg Cornel. defalf Bremhorp.cent . 
vicJlto^avuv^ a/]ert^6^. edit. 1 . Hotovtan. itlufi ijus/i. if circs 
^r^f,& tn traclat, de ufitr. libr. \.cap. 5. Motler. ad canfiit. Ete6f^ 
&axon> 18. num, 2» Petrus Frider. MtndanuiJtb,!. de mandatis 
^udicial^caf.6j^fe6i.%,^fiq. Sixttnm in traSl-deregaitb.ltb.z» 
cap 7.«. 14 %.&feq» Antontnus Te^aurus deci(, Pedemont^ 174, 
num. 2. Henning. Arnifitw de jure majeft^ Itbr, 1. cap. j.rubr. de 
fotefiate in rem nummar. nnm. i*pag 41 8. Cavarruv^. tra^, 
de veterum numipn. cotiat' §. unic. num^s^ verfCaterumfdrc*^ 
'Wefinbecjn ParatttL jf. de reb, credtt^num. \ 2,adfin.MenO' 
ihius itb. 1. dearbitr^jud. quafiion. cap. 1 07. num.9. ^ xo.Jofi- 

. fhus Ludovici commun. conclufixo. §, dubitatio. dr §*fid quic- 
quid.pagini.17. NicoUEverhardi coKfii. tlg. num- \6. Ftchard^ 
tonfii Lat, 10. num. 5. ^confiU Germ. 4.7. numer.4^ Ttber.De- 
cian^ refi>on^\\. nnmer^pi. vol, \ . Modefitn. Ptfloris confii. 17^ 
^'^'& feq^t* voi.2, Adrian. Cylman, rerum Camera judtcatar^ 
lib. 2, dectf\6, num. 17. Johannes Copm dectfjur. 1. num,. i . & 
feqq. Hacttelman. Dt/put- tttufir.g. thef^. ltt,E. ArumausEX" 

• erctt, Jufiin. 12, thefxh Matth. Stephan. cent.s^quaft- 14. Hee^ 
non. Dt/fut, \\'ControverCs. Stuckim part: /• Exercttat.Jufitn. 
decacL 1 0, afitrt. 2. tif.g^pag, vp. Hunmusd, Difput^ \ ^.the/.iu 
Atem^n.d^confuitat. i^^quafi prtnctp»i..pag.6oj,cnmpiurimtt 

•Jeqq. Mynfinger centur^4^ obfirvat.i. ubi hanc fentcntianu^ 
tanquam vcriorem,&:iuriatquexquitatimagis confbrmem,. 
iQ.CamcraIaipeualiacbcius obcinuille fcribiu 



'uik modis re cantrahit. ohligatia^ rjj 

Eaquc non lcvibus nititur rationibus & flindannentis 1187 
cjuoruTnprimum pctirurr;if d. Kcttmquid, in fine. f^dereh. 
<r^<//>,ubiPonTponiu3rerpondet rin matuaida^uminteiii- 
gi, utcjufdcmgcncris, &cadem bonitatcrofvatar,qua(tem- 
porc nimirum contra dus, fivc mutai fj^^i) datum fit, Qn6d 
fjvcro, recundinnpra:(entcmmonctaca:ftinTationcra .nonil. 
Fani, quartemporcmutui contradi fuit , fohKiofacicndacflctj 
non t jntandcm,fcd plus minufvc, quam cft acccptiTm, rcdde- 
retur : id quod a mutui natura quam maxime ibhorrct : quip-; 
pe in quo hoc tacite adum intellig^cur; ut non fol^iminco-^-^-Q^^jj^ 
dcm gcnere, fcd cadcm quoque bonitate fol vatur,. quadatum(^'^^Ro/v\ a ^ • 
^ /. y ./ eod. tit, ^^JOim:^- 

Alterum funcfamcnrum depcndct f. Rutit/a PoUjt, 4ff. igg 
ff^decontr. emft^ ubi apertc Proculos ftaruir ,. in contra^ftibus 
camaeftimationeminfpicicndamcflc, qux tiijttemporccon-f 
nadus. CuiaflSmtiri vidcturAfricanus/»/.f*wy/TCr.2z.^</if"' 
$bltgat. ^a6iionib. ncc non Innocentius, cjus nominis IIUv 
hfpradtiiocMtm.LO. decenftbtu. non oWbure cradcns,ad tcm- 
puscontradLrs.quodenatii Papicnfcs promifll funt^rcfpicicn- ' , 
dum : & Grcgorius I X. tnd. c.penult. tbi,foluttonepriorispecu- 
»/>Cquod ad tcrapus contra^ius refcrtur) vei fi non /it inufuy 
^fltmationepenfionis antiqua , c^r. ext, di6io fit. 

Tcrtium fundamentum ulc cft : Omnis obligatio , qua 1 89 
datiornc pccunis orirur, rarionc seftimationis certa cft, /. 
nummis- \ . verfckm certa fit*ff* de in lir. /urand» /♦!./» princ, "^* 
ff. de condiSi. tritfctar- i, ideo, 3 • verf pecuniarum quoque.ff. de 
eOjquodcertoloco\^c.ETgoc%vciVLX2t\oncmoncixi(ihxcob' 
]igatio,quaeinitiocontraZlus certa fuit, haudquaquam varia- 
ri , & inccrta ficri ; fed in rcmporis contraftus certitudinc pcr- 
fiftere ac pcrmanerc dc bct , argu, i. fundum Cornelianum. 2 8^ * 
verfprafens afiimatio.f de novafiontb. ^ /. homtnem. iT^tbi^ • J 
ftfiimatio ejui adtdpQtiiiS tsmptis t^c.ff.mandati, * • j 

> Rr j . Quar- ' • 

r . • ♦ Digitrzed bv C^6k)^le ' 

. . .rff. J 



134- Trincip. Ttt. Infiitut ' 

190 Qturtum fundamentum fumitur 4 natura mutui : quip- 

" ' pc qr ac periculum rei mutuo acceptx ad debitorem transfcrtj 
non tam quod ipiiusgratu mutuum contrahitur» qu^m quod 
is rei mutuo acccptx dominus fadus c(l : ac proinde (1 ul- 
lum pcriculum hoc cafu vcrfarcrur^ iliudnuili alli.qu^mipft 
debirori , tanquam domino, adfcribendum efler, hocprind[»(0 
noflro. l.fi, ut ccrto. 5. J\ nurtc videndum.ff. commodAt. d- l.fi' 
gnm- p. C. depignerattt* /tCiionc^' 

ntumfundamcntum cx co conflat : quod H diminu- 
tio valons thalcrorum (ivc aurcorum mutuo datorum credi- 
torisdaofinocedcrct, vclutificrioporteret, fl non contradus, 

191 (ed (blutionis tempus actendendum cffct : hocabfurdumic- 
querctur , creditori ofHcium fuum damnofum cffc deberc. 
dum vidclicet ex co, qu6ddebitoricredendobencfecit,da' 
mno atliccretur. Contra vero debitor non folum ufura tcm- 
poris fruercturj fcd & lucrum facerec cx co» quod plurisau- 
reosfivethalcroscxpcndit, in ca nimirumzftimationc, quoB 
tcmpore contradids fiiit : cujufmodi iniquitatem ipfa racio 
avcrfacur^ quippcqux di£tat, nc quifquam cx[ fuo ofiicio» 
qaoi cjus , cum quo contraxit , nonetiamcommodi fui cau- 
fafecic.damnum ^ii\zx.mJeg.fidfi quis.jff.tefiament, quem- 
admod, dperiant, leg fi fervus. (fi §. quod vero, 5-. defitrt, l fi 
vero. I z.§.fimihi 9 fi- mandat. leg^abfintia. i \o.fi.deregul^ 
juris» •» 

191 Sextun:! fandamentum dcpromitur ex caufa mutui fina^ 
li, Cumcnimmutuumeuminfincmfitindudum, utncccC 
frati com nodifquc proximi pcr il!udfubvcniatur:cftpr6fc- 
0.0 y quo J dcbiror conimcidum ejus , quod acccpit mutuum, 
bibcat tanrifpcr, du n morxarguinonpoteft: tantumabcft, 

, ut n valor monetx interim audus fucrit, damnum hoc ad 
ipfumdebitorcmrcdundarcdebcat. Quemadmodum & vi- 
cc vcrs^, fi vaiorpecuniasmutuoacceptsimminutusfityini* 

quuxil 





4» 



'^:: §luik moais re contrahit. ohligailo. 

^uumduccndumnonefl, i debitor fnppleat id, quodvalori 
^riftino, qui viddicct tcmporc contrados fuit , intcrim dc- 




J cdfit : cum cum pccuniae valorcm creditorireftifuat, qucm 
' 1 acceptum protinns fuos in ufiisconvcrtit. Z)./'/?/7//>/>.^rf//A. ^ • ' 
\ '' y ' ir<^d^. l'^.f. de reb, (redit. fMgi"^9. Ervnchsrfij^sentnrA, dffer- ' , ^ 

' >.'^j.^^ J*oftrcmum fiindamcntum denunitur i vetofimif^ani^lp^ V. 
"tfaltiaitium mentc: quorsum nunquam non rccurrendum-i ^^j!; ' 
przrcrtim vcro in contradibus. /eg fedCelf,fs,6. f i. iki, ftf* ^ ' . 

. * *^ timid^quodABMm^ciuamqMiddiStim^fiilMendMm.firleg^fi^k 

V ^ " y?4r/4<f 78. /» prtncip, f. de ccntrah. tmftien. leg^ in convertig- J^'/ '^. 

V nih. zip.ff^de verhorMm fivnificat. leg. nltim ibi^ chm fit jH-'% 

■ ^ '• finm , voluntates contranentinm magis efUdm verhotum 
Jf conceftionem infpicere, Codic. qna res fignori Mgari foff!L 

. mntc. ibi, nefrofter nimiam fithttlitatem verborumy ^^^^^^^i "^ 
do volMntatis contrahentium imfediatMK Codic. #/ a^io^f* '^i^*'; « 
^ ♦ * ^ ah heredtbus, &c. Et cum mcns patct, de verbispatum 194 * ^ ' . 
curandunrL^* leg- 1. dr tot. tituL Codic- plMvalerCy qModagi- . ^i^A 
tur ,quam iptod fimnlat} concifitur. Philipp. Decw tn leg.fem' \ ^ 

■ ' , ^ ^infiifulationih.S4-numer-^.verfiverhanonfitntcuran' ; 

* da, ^cfi de regul. jurist Verba qnippc fe habent, utcor- \ 

' itf ^ pus & (iipcrficics : mcns vcro, ut (piritus & ^nlmz, tefieAu- • 

v' 4.'>^» guftinOt canon.fiduQf.t2. Difitnifion.3% Roland. a f^aRecon^ \' \ 
jfiLyo.numer.^^.volum^S. Cjctcrum contrahcnrcs ad num- (►1 

. mi(quatenu$.legc&2ftimationcpubIicS,nummi)valorcmj '^'^\ 

*>* nonnunimicorpusreumaflramrcrpexiftci cundemquc valo- 

^ rcm in obligationcm dcduxiftc ccnrentur. Quoniam vcri- 

;* ^ fimiliiis eft , eos confenfiflc in id, quod pr«fens fiait , %uim .^.^ 

. \ ' q^od fub inccrto ^H^c po\u\u leg.fi ita efiet, 7. verfic. efuitt ^ 

fpafens tempM femper intelligeretMr, &e. ff.deaMr.^argenf^^ » . 

^t^i Ugat. diBa leg^ i . in fine frtncifii*ihi , ufitm domintMmque 7 ' . ' 

, * . ' . «Mi rA" fi(hfiantid,fed qMa ntitate, &c.jf, de contrah, emft, \ /^*»' 
\. Quarc 



f^S ^rincip.TitJnJlitut. 

Quircfirmiterconcludenduni : bonicate moncts cxf rinfecsL 
quzinvaioreconnftitfimmutata, ad tempuscontradiis,qux 
tum ardimatio monctx fuerit communis, refpicicndum^ Sl 
fecundum cam folutionem faciendam efTc : & confcqucnrcr 
incrcmcntummoneta:, eo cafu, dcbitoris lucro j dccrcmcn- 
t96 tum contr4 cjufdcm damno ccdcrc. Atque hanc conclufio- 
nem pluribus aliis argumentis , nec non tum Cameralibus 
(quibusindubiotenaciterinhxrcndum) tum aliarumCurta- 
rum prarjudiciis novifllme confirmavitjacobus Alemannus 
</. confultAt.%' qudft' princfp- 2. p^gin* ^o^- dr plurimis fuhfe- 
quentibui. 

tf 7 Cui nihil derogat tcxtus in 1. cum certum.p. ff.de auro d" 
argent. legat. ubi Modcftinus rcfpondit : fi certum auri vcl ar- 
gcnti pondus legatum , & non fpccics dcdgnata (It , fcd gcnus, 
utfitinmutuo, putafiquinqucpondolcgatafint : nonmatc- 
riam , fed pretiura fivc xdimationcm prxfcntis temporis prx- 
flari debcre : cujufmoditcmpuspracfensvixintelligipotcilde 
tempore alio, quam quo folutio facieudaeft. Etenim vcrba 
ifta (pr^fentistemporis) haudquaquam deccmporc folutionis, 
fcddetcmporc, quotcftamcntumcftconditum, cxaudicnda 
Cunt,perleg. uxorem.^i. §.ieJ}amento.^.ff.de legat. i.c^rd.LJi 
tta 7'ff,deaur. ^argent.legat. ubi tamScsvola, quamPau- 
lus £(limationcm rei legatx in dubio ad tempus conditi tefta* 
mcnti refcrri volunt : quodvcrifimilius (it> tcdatorcmverba 
fuaintcUexifredeiUaxdimationc, quam prxfcns v.idit & fci* 
vic : cum faturam monctx mutationem ne divinarequidem 
potuerit, argument. L Julianus. 6. tbi, nec adventttii cafw 
computandi funt ' qui dr a quib.manumijp Itberi non Jiunt^ 
PineL ad rubric. Codtc» dt refcind' vendit. part, i , capit.s* 
mer. it,. 

198 Nihil itcm obdat , quod aliud Ht res ipfa, & aliud ejufdem 
xft imatio : & id prxftari oporteat, quod in obligatione cfl, ar- 
gumentJ.JittaJidejuJJortm i.1.' f- defidejuJforib^^Lpn^ C.dt 

fide^ 
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j'^ '" ' ^fiik moiis re contrahit. ohligatio. ijT 

fieicommiffariis libertdtihus. Atqui rcs , fi vc ipfa ccntum ( ex- . 
empiigratta) aurcorum feu ihalcrorum corpora in obligatio- 
iie cdiiltint. Hzc igitur,quantumvis corum xdimationc mu- 
tata , prstftari dcbcant. Nam rejpondetur , hoc argumcntum 
falso inniti principio : quoniam przfupponit, aurcum sftima 
li cxmatcria potius & auro, qu^ cxvalorc impofititio : ac ^ 
nummis crcditis , non principaiitcr potcftntcm & valorcm, 
fcd corpora ccrta aurcorum ciTc crcdita : quodfupcriiisrufli- ^ 
cicnterrcfutatum cft exdt^. l.\.f decontr.ih. empt. & indica- 
tum, nummum fub rationc quantitatis in mucuum deduci 
adeoquc non corpora aureorum, (cd ipfum valorcm mutuo 
dari. Hic igitur (I rcflituatur, rccif>it crcditor,quoddedit& 
'9kiod in obligationcfuit,quodqucipfi dcbcbatur, 

Sic quoquc nihil ncgocii faccfllt praaSegatd l. credito- I9 
rem.pp.ff^defilutionib.cx(\\iimltcit[xi, quodquemadmodunt 
crcditor nummos in aliam formam recipcrc non cogitur, (1 
damnumaliquodindepafTuruscd: ita ncc pccuniam numC' 
ratam in asdimationc majori , qu^m cxpendit,«accipcrc tcnca- 
tur : ciam haud finedamno id fit fa^urus. Credttor cnim da- J 
mnum nullum patitur, quandocandcmpccunia:a:ftimatio- ' 
ncm rcci pit, quam expcndit. Ncc cuiquam iniquum videbi- 
tur> au^x xftimationis commodum crcditori adimi : cum 
initi6(ponte ufu pecunia: fcfcabdicarit , contentus paremcjus 
sftimarioncm poftca rccipcrc : eoque acquius hanc,fi qua: cft, 
jad^uram crcditor fcret, quod ctiam fpem commodi habct. 
Etcnimfiimminutafuifrctpccuniae 4 fedata; xftimatio: dc- 
bitor dcfe^umillum fimiiitcr fupplcrc tcncreruTi ita utcredi- 
tor candem illam pecunix sftimationem, quam crogavit,ha-^^' 
bcrc pofTcr. Et alias infuper tritum eft , cx fortuito dubiocjuc ^ 
cvcntu neutrum lacfum ccnlcrK, argument.leg^p pater^M. 
Cod.de inofficiof. teftament. leg,fiolei,t\. Cod. de iocato- Phi- 
lipp. Mattb^ ad dt^. l. /, Codic^de reh. credit^pag.41. Ad piura 
^dlia argMmenta, qua irt contrarium moverifilent ,proltxere- . . 

S Ifondet 



tjS T^rmcip, Tit. Inpitut. 

fpBndet Alemdnnm d. C0nfiltdft.s. qttajiion.princip. ^ pdg. 701^ 

toc Uiadcandem fingularicer hicnotandum iqQodlicctcafus 
£3rtuitivinrcdcbitaincidcnte5> nulIoplancjiidicia,& ^nullo 
dcbirorc pr«ftcntur, Ug fiexlegdtt. 2$.ff.deverbor.obltgdt.L 
qud fitrtHttis. 6. C de pignerdt. d^id- r. t\ de commoddtJ. con^ 
trdiiut-zs.ff^dereg.fur.ibi^ Delriocdp. 1 1 . nifiin illa rcftitucn- * 
damoram commiferir. /• quodte mtht^s*ff de reb.credit^Lfi 
in Afid. u. §.fin.Jf. depofit^ vcl culpa calum tbf cuitum pratccf. 
(crit. l.fi ut certo.s.§'fuodverh4*f'Commoddt. vel nomina- 
tim etiam.aliud inter contraiicrues cautum (it. /. i . §.ficonve'-^ 
nit.Jf.depopt. l. cum quid. f, de rek credit. d.fi ut certo. 5 $ • i. 
verfi ^ut fi hocab-initioecnvcnit.^ commoddt^ L.jurtfgenti^ 
um- 7, §.fid(!r fi quii. 15. ffl. depdil- d,L corurd^us- ^ \. ff. de reg^ 
jur. attamea Iioc fecus fit in certi condjdionc fivc adionc 
mutui, ^ quxcafus £ortuitus» q,uorcsmutu6fiimpta^amifra. 
cft, dcbitorcm libcrarcncquit. §. itemis, cui. i.verfdrisqui' 
ikm,infr.hoctit. L i .§. dr ille quidem. \.Jf. de obligdt, dxdSt^ 
L incendtum. //. C.fi certum petdtur. Ejulque pcrfpicua cft ra- 
tio:quoniamis,quidebetexmutuo, genusdebet. Lu inpr, 
dr d. L i.ff.dereh. credit. Quodautcm in gcnerc dcbetur, pc- 

201 rirc non potcft. Ncc enim gencra quid fimc materiale , fcd 
quid intclleduale , quod paifioncm non recipit , notdnte 
thofredo ddd. l. incendium. 11. in verb, nonexuit^C.fi cert. pe» 
tdt,. Pcstcrcaille» quirem mutuoaccepit, ejusprotinus do- 

tM^ minus>cft efFcdaSf ut confidt exfine hujus prtncipti, At rent 
domino fiioperire» certo certius cft./. pignus.9. C- depignerd* 
tiKdUttnddte Borcholt' inCommenedr. ddtit.ffldereb. credst^ 
<^*7> uumer^ z6. cumfeqq.cjrKitzeliminexegefideobli^ 




gdt^mutui^cdp. 7,uumer,4f.(ir uliquot 
Jeqq,pag.26u 
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§, Is quoquc l ^ 

Isquoque.minondehitumaccepitabeOy qui 
per errorem fifvity reobligatur: daturq^agenti 
€ontra eum propter repuitionem condiCHtia ' 
ailio. Nam perinde ei condicipotefl ,fi apparet^ 
tum dare oportere , acjl mutuum accepijfet. ^Jn- i- 
de pupillpUifiei fine tutorts auiioritate indebi^ " 
tum per errorem datum efl, non tenebitur inde-- 
biti condtBione: non magisy quam mutuidatio» ^ \ , x^^J^ 
nt^. SedhAcfiecies obligationisnon videturex ' ; 

contraciuconfijiere: cumisyquifihendianimo ix^- 
dat, magts volf^erst negocium difirahere tquam ' ^ -"f. ^ 
contraherc^, ' 



4 



S ^ M M A R l /i^ 

t' 

p f. Indebitiobliganovaldenmilisniiituo. 

t> Uc ex mutuo » iu ex indebiio five promucuo ufuiz non 4ebe«* 

1 tur. 

|. Differentixintermutuum& indebitum» 
4» Promucuum & indebicum in cjuo diiTerinc» 

t. Indebitifolutiodefinitur* > ' 'rl^ 

Indebiurolucio cjuando (ic contraiSlus^ 



'.•5 



•• • 



7. Quando (juafi coniradus (if . ^**', ^ ^ 

.^8. ScicnterindebitumroWeus>donarevidecuc<6(tS.i^f« \ 



lnd:bicumnonoriLurnnerc4liroIuuonA^ 
j:io. Effckllas ind. biti. *- 
^|i*.£riorttaniUuoaeudoi&lniiiaipc|tf. C *-^* 

r"^ " ^ , S 1 Indo- . 4f * 
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222 §iJsquoque.f.TnJHtHK 

Indebitjn undettnimandum. 
Exrcipfa duoind^biugcneracxiftunc. 
- 14- Naturalc ranrum dcbitum , fblutum repcti nequic. 
15. Utrumn.ituralisobligado» quxinterfratrescontradlaeft, patri 
confeitimacquiratuiian vero inperlbnafiliicreditorislubfi- 

riat. 

I^. Quxvis res & obligatio patri & donuno per Hlium aut {ermni 

confcftimatfijuiricur. 
:7 Obligationcsin [irreconfiftunc. 
»8. Quisdicaturdcbitor. 
ip. Naturaa(5lionisdc pcculio. 

20. Objetflio,ejufcjucdiirolutio. 
11. NemoiibiipnpoceflobligarL 

21. An &quatenuspater filio, & dominus /ervo naturaliter oblF' 

gctur. 

2J. Quat-nus raortuopatre, naruralisobligatio, qu« inccrfracrcs- 
contrac(a,5c patriquxfitacA, tollatur. 

24. Confufioncdcbiri&crcditiextinguiturobligatio. 

25. Item vicompcnfationis. 

a<J. Dcbitum, a cujuspctitionecreditorpcrdebitorcmcxceptiont 
tcraporalt rcpelli potcft , folutum rcpcti ncquit. 

27, £cquid in diem debitor, antc dicm dcbitum folvcns , id repe terc 
valcar. 

a8. An medii tempons intcrufurium , accerttoncs , Gru(5lu5, & emo* 
lumcnta . quorum racionedcbitor damno fc ex prarmatura,fo- 
iutioneaflcd>umait,nncrc(licu€nda. 
Gencralitcr dic^a . funt gencralitcr accipicnda,, camin odiofi^» 
quam favorabilibus. 
jo Specialia fcmpcr gcneralibus infunr. 
)i. Aquoremo eturgcnu&,ab codemremovcnturfpecies. 
}2. Principalc qui pcrdit is 5c accclforium perdit. 

. N?mo dcbetlocupletari cumaltcrius jadlura ic n. 7p, 
)4 D.'bitum puruti & debicum indiem xquiparancur. 
f f . Dits cenfccur pars fumma & obligacionis. 
J^. An&quarcnusdcbirum. quodquispcrpctuaexcepticmctutus 

folverc non tcnetur,(i foIutunific,repctiqucar, 
17. IitdebituaicxpcrfonacAtis&accipicnusquandoaflimetuf. 

Coi^ 



^/^. wt?^^ contrahit, ohligatio. 223 

jS; Conciliatial. f]p(rn».ip-.f i.ff.dccondi(J.indcb.ciim[. rcpe- 
titio. 44. fT cod. & 1. dc hcrcdirere. 5. Cdcpccit. hcrcdir. 
An in dubio foluno alicrio potiiis , quam proprio nominc h€iM. 
przilimatur. 

40. In omnibus contra(flibus magis pcrfoni ipfius concrthentis;, 

quam alterius infpicitur. 

41. Soiutioin<jtramcaufamfa(5hindabiointclfigatur. 

4Z. Indcbiti(jualicas3cnimatur cxperfonis pupilTi,ftirioff,&pro-- 

4|. Intclleaus genuinus I. (I cjus puptlli. ^4. in princip. fT ad S<X- 
TrebcU. 

44. Legum corrc(flia & contrarictas vitanda. v 
4|. QModnamindcbitumcondicipolTit. t 
44. Cujus per crrorcm dati rcpcritio cft^ cjus confulto dati dona- 
cioefK 

47. Propoficum in mcncercccntura , nihif opcrarur. 

48. An , fi (^uis dubicans indebituaifolvic, pcr enorcmfolvillc fic 

cenfcndus. 

47. Dubitans&crransinjureacquiparantur. . ^ 

yo, Numdubitanscranfigendicaofafolvifrcpracfumacur- ■ V 

yi. Cefrancecaufa,cefraceffc(f\us. 
fi. Duplcxerror: juris.3cfa«flL 
^ 5j. Ucrum fa(fti unuiBa, an juris cciam crrore folutum repeti poC' 

54. Jusfinicum&pocen.&dcbccelTcv '^* 
jy. Omncshoniinesfcire)uradebcnc. 
Jtf. Culparaconcrahic.qui jusignoraCr 

57. Sencenci» I. juris ignoramcia, 7. dc L error. 8. ffTdc jur. & fadtr 
ignor. • ^ 

j». InccUcaus I. cumis.)!. 5.1. &L{ifidcjufror.;^.€dccondi»fl, ^ 
indeb. . 
^9. Quarngnificacioindubioaccipiendi. 
, #0. Sefifusl. i.inprinc.lf ucinpoffefT!lcgacor.&c. 
^lr ConfdcratioLfiapacre.f CcTccondKil. indebit. 
€t. lncclle(5^usl fraccrafratre.j8.inpf.fT;dccondidt.indcbir. "^* 
lncelle(flu6l.2.$.i.cumLfeq fr.cod.cic. 
. ^4* ladcbici condi^o oncux cx xauiuce nacurali, & n. ^8«. 



1J2 ^rincip. Tit. iTjJliiut. 

qui plane divcrfum feniiunc: ac ptcuniam mutuoacccprnitf 
ineodcmum valore, qucm temporc contradus illa habuit, 
reddidcbcrc,(<!ri6contendunr. Deaw numer. f6, Belognetus 
nttm 7\.Uontllusnumw^ Phdippa4 MatthtfufAg.i^ &fi^fj' 
in d. l i^jj.de rth^credit. Anton. de Butrso num s dr Pancrwi- 
tan nu. /l. in d- c tjuanto. iS dejtirrjurand. Moltnem d- tra^t^ 
deufur^quafi gz. num. 6q^. & 701. tltppolyt.de Marfil.in l^ijui 
ptlfam. i p num ff adleg. Cornel. defalf,Brenihorf}.cent. 
vfcuJUo^avuv. affert.6^ . edtt. i . Hotoman- tllufi quxfl. t f circa 
fin^& ifi tra^at. de ufur. libr. i. cap. 5. Moller ad confitt. EU{f^ 
SAXon- iS. num. 2» Petrus Frider- MtndanmMh^z. de mandatis^ 
indtciaL caf.6).fe6t.%. drfiq. Sixttnud tn tra6i. de regaltb. Itb.r. 
caj> 7»». 14 %.&feq, Antomnus ^effaurus decif, Pedtmont, 174, 
num. 2. ffenmng. Arniftus de j,ure majeft. Itbr, \.cap. y.rubr de 
potefiate in rem nummar. rmm. i^pag^t 8. Cevarruv^d. traif . 
de veterum numifht. coUat. §. unic. num^j .verfCaterum.drc- 
"WefenbecJnParatitl: ff. de reb^ credtt^num. \2.ddfin.MenO' 
ihiusUb. t. dearbitr,fud. quafiion.cap.^oj. num.9. & \o. Jofe- 
phus Ludovici commun. conclufso. §. dubitatio. dr §'fid tjuic- 
quid.pagtn^i7. Ntcol^Everhardi cor:fil. i%p. num- 16. Fichard. 
tonftiLjit.io.num.^^.&confiU Germ,47 numer.4* Tiber^De- 
fian^ rejpon^u. nnmer^pi. vol. i. Modefiin. Pifioris confil.tj* 
n.i^-drfeqq» vol.z. Adrian.Gylman. rerum Carnera judtcatar^ 
iik 2, decif\6. num. 17. Johannes Copus dectfjur. i. num. i . (jr 
feqej. Hackelman. Dijput- illufir.p. thef^. Ut^E. ArumausEX' 
ercit, Jufiin. \2.thef\hMatth.Stephan. cent.s.quaft- 14. Hoe- 
non. Difput. M^controverCs. Stuckiw part. i- Exercttat.Jufiin, 
decad. 1 0, affirt. 2. Ut.g.pag. 179- HnnrUusd, Diffut^ \ ^.thef.u^ 
AtemAn. d^confultat. "^^quafi princtp^i.pag.6os.CMmplurimii 
Jeqq. Mynfinger centur.4* obfirvat. /. ubi hanc fentcntianu, 
tanquam vcriorcm , &:iuri arque atquitati magis conformein,. 
mCamcialmpeualicrcbf ius<)bcinmfle fciibit.- 
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£aq,uc non levibus nititur rationibus & fundamentis : 
quorumprimum pctiturfAr d. Kcumquid. in fine. f^dereb. 
fr^<///.ubiPomponiusrerpondct rin mntuo idaiiumintclii- 
gi, utcjufdcmgencris, &cadcm bonitatcfoIvatnr,qua(tem- 
pore nimirum corjtradifs, fiVe* murni fj£^i) datnm (it, Qnod 
f?ver6, fccundumprx(cntcmmoncta:a:ftimFationcra.nonil- 
fem, quartemporc mutui contra^li fuit , folutiofacicnda efTctj 
non tantundcm^d plus minufvc. quam cft acccptim>, rcddc- 
retur : idquod a mutui natura quam maximc abhorrct : quip- 
pc in quo hoc tacite adum intelligitur; ut non Ibltiminco- 
^demgcnere,fcdcadcmquoque bonitatefolvatur,,quadatu 
x^.dj. j.ff.eod.tit^ 

AlteEumfuncfamcntumdcpcndetrv/^ ^>//V/<f igg 
ff^deeontr.empr^ ubi aperte Proculus ftaruir,.incontra^tibus 
camaeftimationcminfpicicndameflc, qux fiflttemporccon- 
nadus. Cuiafflentiri videturAfricanus/»/.r«rw^iwir.rr.^^^^ 
$bltgat. dra^tonib. ncc non Innoccntius , cjus nominis 1 H. 
inpradi^oc^Um.io, decenfibtu. non obfcure fradens,ad tenrr- 
pus contradijs, quo denaiii Papienfcs promiffi funr, rcfpicicn- 
dum : & Grcgorius I X. /» d. c.fenult. ibi,felutione prioris pecu- 
. j»/if (quodadtcrapuscontraGiisrcfcrtur) vet ft non fit inufuy 
sfltmationepenfionis antiqua , ^c. ext, di^o tit. 

Tcrtiumftindamentumtalecft r Oranisobligatio,qua: \%9 
^dationc pccunix orirur, rationc aeftimationis certa cft, /. 
nummis- \ • verf.ckm certa fit*ff* de in lit. jurand^ /, i . tn princ, 
ff. de condii}. tritkfar- 1, ideo. s . verf pecuniarum quoque.ff. de 
eo , quodcertoloco , &c. ErgoexmutationcmonctJErifthscob-. 
]igatio,quaeinitiocontra5usccrtafuit, haudqnaquam vari«» - 
ri , & incerta ficri j fed in temporis contradus certkudinc pcr- . 
fiftcrc ac pcrmanere dcbet , argu, l.fundum Cornelianum. ^Sf^- " 
'oerfprafens aftimatto.f denovariontb.^l, homtnem.iT.tbi^' 
fftitmatio ejus4d tdpotiiiS tmpus , &c.ff' mandati, 

• * • Digitized t 



i^jf. 7rincip. Ttt. Injiitut. 

90 Quartum fi;ndamcntum fumltur a natura mutui : quip- 
pc qrx periculum rei mutuo acccptx ad dcbitorcm tran^fcrt, 
non tani quod iplius gratia mutuum contrahitur, quam quod 
is rci mutuo acccptae dominus fadus c(\ : ac proinde (1 ul- 
lum pcriculum hoc cafu vcr(arctur; iliudnulli alli,qudm ipfi 
debirori,tanquamdomino,adrcribendume(rcr, A<?f^r/>;f//'rtf 
nofiro, l./i, ut icrto. 5. §, nunc videadum.fflcommodat' l.pi- 
gnm- g. C. dcfiguerattt./tcfionc^- 

Qujnrum fundamcnrum cx co conftat : qiiod fi diminu- 
tiovalonsthalcrorum Hve aurcorum mutuodatorumcrcdi- 
toris damno ccderct , vcluti ficri oportcrct , fi non contradus, 

191 fed (blutionis tcmpus attendcndum cITct : hocabfurdumic- 
qucrctur , crcditori officium fuum damnofum cfle deberc, 
dum videlicct cx co, quod dcbitoricredendobcncfccit,da' 
mno atficcretur. Contra vcro dcbitor nonfolumufuratcm- 
poris fruerctur; (ed & lucrum faccret ex co, quod plurisau- 
reosfivethaleroscxpcndit, in ea nimirumxftimatione, qus 
tcmpore contra^^us fuit : cujufmodi iniquitatcm ipfa ratio 
avcrfaturj quippe quas di£lat, nc quifquam cx[ fuo cfficio, 
quod c jus , cum quo contraxit , non ctiam commodi fui cau- 
fa fecit.damnumpatiatur./^'^ .y?i^y? quU.yff.teftament^quem- 
admod. aperiant, leg pferviis. tfi §. quodvero, f. f- defurt. l fi 
vero. I z.§.fi miht g ff mandat, leg^ abfintta. 140./. de reguU 
jurU, 

ipt Sextum fandamcntum dcpromitur cx caufa mutui fina- 
li. Cijmcn mmutuumeuminfincmfitindudum, utneccf^ 
fi*ati cominodilquc proximi pcr illudfubvcniatur :cftprofc- 
do, quod dcbitor commudum ejus , quod accepit mutuum, 
habcat tanrifper, du n morarargumonpotcft: tantumabcft, 
ut fi valor monetx intcrim auclus fucrit, damnum hoc ad 
ipfumdcbitorcmrcdundarcdebcat. Quemadmddum&vi- 
cc vcrs^, n valorpecunixmutu6acccpta;imminutusnt,ini« 

quujn 
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t§lufh> modis re confrahit. olligaiio. /jrf 

priftino, qui Wddket tenpon contraaors fidt,literiitt dc 
ceflk ; ettm pecimia? vtActitm ereditod^tuat , quem 
acccptum protinus fuos in nfiisconvertir. D.Phitiff^Mdttb. 
iitddJ*%.fde rik fridit, fM^i'^f. Bnmthorft.d^centtif^^ffer'' 
tm. 6 ^ eMt^Xjf^ 

Pol^reniiitn todameib^tii^diipuciit i vetofimiliciDi^ t^f 
vttthenrium menre: qnotsikm nunquam non rccurrendum/»^ 
prsrcrrim vero in oontradibus. leg fidCelfn^^. f i. ibi, po- 
tiits idi ^Mpdd^ft/m , ijuamftnddi^nm ,fifftffidttm.fj^feg,Jfi> . ' 
fiulas. 7%, in frwcif*f, de contrah. emftion. legjn con^^tia» > 
nih. iip.flde veyhtrtm pgnificaf, kg. wlfim. iH^ cMi^'fit jit» ^ ^ 
fitimt vluntatei cemtrdhentium mitgs * ifuam 'vm^um ■ 
^eeftiomem mficert, Codic. qud res pifftwri *hligfri-i^L j ^ 
unie.ihi^ nefrefieritmiitmfiihtilitMtemyerkt^rttt^ ^ 
do uoluntatu contrahentium imfidiietur* Cidic. ut iSiiUeM^'^*, ^ 
& uh hirsidikm» £t ctoi mcos patet , de vetbis patflOM^ ^ 
cntandum^* leg- /. dr tot. tituL Codic- plmvakre, quodagi'^: 
tmr^epidmMHifimuUiihimsiifitur. Phiiiff Deem in Ug.fitiU ] ^ 
ferinftifuuaivuUs.i^ numer^ virfverhanon fitmtttrmHky 
4^l^^fl^f' diereguLitsris^ Verbaqnippefeiuibent, utcof' 

p^Unt^iitiSftfiduih. tz.' t>^in0kn.3% RtUnd d Ka^ttm^ 
fi^7$:nnmir,s^. vdtnm^S' Cxtet^m contrahentcs aid notnhii:' . 
im(quatenust legeftaftioiitione publicft, nummi) valoten^ ' 
non nummi corpus iciinulffiMn tdpexi£fe$ cnndem^ae valo- 
rcm in obtigationeni dcdiixM cenfentut« Qoon£un vcd;»^^ 
fimitius eft» cos conlenfille mki» qlHNl pfdbtt ftnl , qpaikai^*: :^ * 
qfUod fub inoefto cfle potnit ieg. fi itu e(fit\ f..vtrfie. fttin^ / - 
frafins tempt,4 femfermteUigeretur^^.fidiemr^^etr^tl^; ^ i 
tigut. di&a leg. i . in fine frtncifii* ihi , ufihn ettminiumqu€ ; 
mtnex fHhfiantid,fidqH4tttit4i$tt&c.ff[d§,ttntr4ih,emft^^ ^ 
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Quarcfirmitcrconcludcndum : bonitatcmonccxcxfrinfccaL 
quzinvaloreconn(lit,iaunutata, ad tcmpuscontradus,qus 
M tiim zQimatio monctae fucrit communis, refpicicndum^ & 

recundum eam rolutionem faciendam ciTc : 6c confequcntci 
inctcmcntummonetar, co cafu, dcbitorislucrojdccrcmcn- 
fp^ tum contr^ cjufdcm damno ccdcrc. Atquc hanc conclufio- 
nem pluribus aliis argumcntis , ncc non tum Camcralibus 
' (quibusindubiotenaciterinhxrendum) tum aliatumCurra- 
\ rum pra^'udiciis noviflimc confirmavitjacobus Alemannus 

d> confultat.%' qu^fl' princi^. 2. pdgin^ 604.- (jr plurimfs Juhfe- 
quentibui. 

tf 7 Cui nihil derogat textus in l. cum certum.p. ff.de aurc & 
argent. legat. ubi Modcftinus rcfpondit : fi ccrtum auri vcl ar- 
genti pondus legatum , & non fpccics defignata fit , (cd gcnus, 
utfitinmutuo, pucafiquinquepondolcgatafint: nonmatc- 
. riam , fcd pretium five a;(limationcm prxfentis tcmporis prae- 
* ftari deberc : cujufmoditcmpuspraefens vixintelligi potcfidc 
tempore alio, quam quo folutio facicadaeft. Etenim\ctbi 
ifta (pr£^ntistemporis) haudquaquam detempore folutionis, 
fcd dc ccmporc , quo teftamencum cft conditum , cxaudicnda 
Cunt, perleg' uxorem. 4.1. §.teJlamento.,^.ff.de legat. i.drd.Lfi 
ita'7.ff,de aur. ^argent. legat. ubi tam Scsvola, quam Pau- 
lus a'ftimationem rei lcgatx in dubio ad tempus conditi tcfta* 
menti refcrri volunt : quodvcrifimiliusfit, teftatorcm vcrbi 
fuaintellexiftcdciUaarftimatione, quam prarfcns v.idit & fci* 
^ vit : cum faturam monctas mutationem nedivinarequidcm 
potucrit, argument, l. Julianus. 6. tbi.nec adventttii cajus 
compi4tandi funt' fj. qui dr a quib.manumifft Uhert non fiunt^ 
PincL adrubric. Codtc dc refcind- vendit. part. i , capit.j* ftf^- 
mer. 2^. 

198 Nihil itcm obftat, quod aliud fit rcs ipfa, & aliud cjufdcm 
xftimatio: &id pr«ftarioporteat,quodinobligationccft,*/r- 
gument. l.JjitafidejuJJorem .i.2.' defidejujforib, &Lfin. C. de 
.^-■^ fide^ 
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^ contrahit' ohligatio. 13 f 

fieiCOmmiJfariislihfrtatihM.tiXo^\xt% /. 

^ €mpiigratia) aurcorum fcu thalerorum corpora in obligatio- * ' 
-^*'*;^ nccoliftant. Hzcigitur,quantuniviscorumaeftimationcmu- ..J 

. . tata , pr«ftari dcbcant. iV.<//»r5j>(;/7i/(p//irr, hocargumcntum '^^' 

. * ^ . falso inniti principio : quoniamprxfupponit, aurcum sftima ' ' » . 

• ri cxmatcria potiiis & auro, qu^ cx valore impofiritio : ac * ^ . • 

nummis crcditis , non principalitcr potcftntcna & valorcm, " / .'[^ '1 . 

. ' • fcdcorporaccrta aurcorum cflc^crcdita : quodfupcriusfufti- # -'XX 

' • ■• . • cicntcr rcfutatum cft ex diH. l.vf decontr^h. empt. & indica- ' . »• 

• tum, nummum fub rationcquantitaris in mutuumdcduci i' X^^-i 

. \ adcoque non corpora aurcorum, fcd ipfum valorcm mutuo * ; '''v ' 

..•7. dari. Hic igitur (1 rcftituatur, rccipit crcditor,quoddcdit6c " 

- fq^odinobligationefuit.quodqucipfidcbcbatur. "**,/. " 

->*■• SicquoqucnihiInegociifaccftit^r<^^<!^*i/<f /. frf</#/tf- 199 ^ •«v'^*^ 

" r^w./?^.j^.tjf/y2/»//<7/?/^.cxquainfcrtur,qu6dquemadmodum -i' 

^ • • . crcditor nummos in aliam formam rccipcrc non cogitur, fl 4/ ' 

^ damnumaliquodindcpalTuruscft: ita ncc pccuniam nume- ■ * ^ 

ratamin jEftimationcmajori,quimcxpcndit,«accipcretenca- f ?* 

'..-^ tur:ctimhaudfinedamnoidfitfa<JJufus. Crf^///tfr cnim da- ^ • ' A',* 

mnum nullum patitur, quandoeandcmpecuniaiaeftimatio- X '"' •'^•.J 

. ■* ncmrccipit,quamcxpcndit. Ncccuiquaminiquumvidebi- ^ • ! 

^ tuf » au^x aiftimationis commodum creditori adimi : ciim 4f . ' T ' 
- • "r initiofpontcufupccunixfcfcabdicaritjContcntusparcmcjus 

■ «ftimationcmpoftearccipcrc:eoqucxquiushanc,fiquxcft, ,;, ^ '-^t»,' 



jafturam crcditor fcret, quod ctiam fpcm commodi habcr. 



Etenimfiimminutafuiflctpccunix 4 fedatx xftimatio: dc- -2 :• */«^ 

bitordcfcdumillumfimilitcrfupplcretcncrcrurj itautcrcdi- * \V'* 

toreandcmillampccunixxftimationcm,quamcrogavit,ha-*' ■» ••'-^ 

.'V' bcrcpofTct. Etaliasinfupcitritumcft, cx fortuitodubio4uc '.•-• ' 

cventu ncutrum Ixfum ccnfcrl., argument.leg^p pater^\2, »^ 

Cod. de inoffictof teftament, leg,/t olei, 1 1. Ctf</. hcato- Phi- ' . \^ • 

lifp^ Matth^ ad ds6f. l. /. Codic- de reh, credit^pag. 41, Ad plura . . 

;^'4ilia argumenta , (^ua in contrarium moverifolent jproltxe re- ' 1 -j. J : 

^ •••>*'''.;• • • ' * V" ♦ . ** \ V, • f > V V ^ Di^fi^ i^Google 



••i\.' 



•« : •. 



>^ ... - - ^ -•'.•«■ . - - . ^ — - ••• 



/j^ ^rincip. T/>. Infiimt. 

fp$ndet AlemAnnm d, confuUdt ^%.(itt£jhon.frincip, 2,fag,70i^ 
&feqq, 

aoQ lliad tandem finguiarita hic notandum : quodlicct cafus 
£i>ttuiti»inrcdcbitaincidcntes>nu!Ioplanciudicio,5c inullo - 
dcbitorc pracftcntur. leg fiexlegati. is.f.deverbor obUgat.L 
ofna fortttitis. 6. C. de pignerat. aif» /• r. C. de commodatj. con^ 
tra^t44'23,ff dereg.f 'ar.ibi^ Detriocap. 1 1 . nifi in illa reftitucn- 
damoram commiferir. /• quodte mthtkujf de reb.creditj.ji 
inAfia, u. h-fin.jf- depofit, vcicuJpa carumfbrtuitum prjBCcf- 
(crir. /. fi itt certo.s §- fffodvero^^.f. commodat. vel nomina- 
tim ctiamaliudintcr contrahcmes cautum fit. /. i . §.ficonve- 
nit,jf,depofit. l. cum quid. t'f»derek credit, d.fiut certo, 5. §• u 
verfzwt fihocabinitioconvcnit.^cmx9<7<3'«r/» l.jurtfgent^ 
um' 7, §.fed & fi quii. 15. ff.. depaii- dX contra^us- ^i.f.de reg^ 

2Qi jur. attamca hoc (ecus fit ia certi condj^ione fivc adione 
xnutui, ^ qua.carus tbrtuitus».quorcsraLUtu6fiimptaamiira 
cft , dcbitorcm libcrarc ncquit. §. itemis, cui. 2. verf& is qui- 
dtm, infr. hoctit. /. i . §. &iUe qutdem. ^.jf. de obligat. & aif^ 
L incendium. 11, Cfi certum petatur. Ejulque perfpicua cft ra- 
,^ tia:quoniamis,quidebetexmutuo, genusdebet. Lu inpr, 
&d.l.3.ff,dereh.credit. Quodautemingcnercdcbetur, pe- 

201 rire non poteft. Ncc enim gcncra quid funt matcriale , fcd 

quid intellc^uale > quod paftioncm non rccipit , notante GO" ^ 
thojredo add. L incendium. 11. in verb. nonexuit^C.fi cert. pe^. 
tat, Practerca iile, qui rcm mutuo acccpit, ejus protinus do- 

tV^ minus eft cftcdus» ut confiatex fine hujus prtncipti. Atrem. 
domino fiio perire» certo certius eft./. pignm,^, C deptgnera* 
tit^adton.Ute BorchoU' inCommencar, ad tit.ff.de reb. credtt... 
€df. 7, ttumer^ x6, cum feqq,& RitzeUttg in exegefde oblt^ i . 
gat^mutui^cap, 7,uumer,4f.& aliquot ^ 
fiqq.pag.26t^ 
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§. Is quoquc i. 

Is quoquCy quinon dehitum accepitah eOy qfd 
per errorem Jolvity re ohligatur: daturq^agenti 
contra eum propter repctitionem condtllitia' 
a6iio, Nam perinde ei condicipoteH ,Ji apparet^ 
€um dare oportercy acji mutuum acceptjfet- TJn^^^ 
de pupilltiSyfiei fine tutoris auBoritate indehi- 
tum per errorem datum eH , non tenehitur inde-' 
hiti condiBione: non magisy quam mutuidatio» 
' nt^, Sedhac fj^ecies ohligationis non vidctur ex 
contraclu confifiere : ciim is , quijohendi animo 
dat, magis voluerit negocium dtfirahere , quam 
contraherc^. 



It- , Indebici obligatio valde nmilis mutuo. 

9» Uc ex muuio i iu ex indebito five promucuo ufurx non debev* 

tur. 

|. Differencixincerroutuum& indebicura* 
4» Promucuum & indebicum in quo diiferinv» 
1. Indebicifolutiodefinicur. 
4, Indebiciroluciocjuandoncconcra^us^ 
7. Quando (juafi conira^^u^ (Ir. 

Scicnccr indebicumrolveos > donare videcur. 5(0. 4f* 

ind:bicum non oiiLur dne rcaliroluuoOAf 
^io. EfTeiiVas ind^biti. 

/ii* £uofCianliaii9ncaidoounUi0ipc^ 



•V. 



Indc^ 



• ^ • < 



♦ • 
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^ih.modUrecontrahit.ohlfgatia. 

ciliatiol. fiporn«.ip. f i. /r dc condi^JL m 

o. 44 ff cod. & 1. dc hcrcditiTC. Cdepc 

nindobiorolutioalicriopotius, quaai propi 
pratfumatur. * 

. 40. Inorunibus conrracflibus magis pcrfon* ipdus concrahcntis 
quamaiccruismrpicitur. "•ncnris, 

■ 4». SoiutiomqaamcaufamfaaaindabiointcmMnir 

4^- Indcbiticiuaiitasxmmatur cxpcrfonis pupilTi,iurio(I, &pro- 

^ 44- Legumcorre<flia&contrarictasvicanda. 

4T. QlJodniimindcbicumcondicipofTic. 
-4^. Cujus per crrorcm dati rcpctitio eft, cjus confultodati don»., 
tioclr. »> 

47- PropofTtum in mcniercccntum , nihif operatur. 

^48. An,fiquisdubitwsindcbitumfolvit.pcicriorcmfolviiIifit: 
^ . ccnfendus. 

4^. Dubicans & crrans in [utc squiparantur. 

yo. Numd^bicanscranfigendicaufafolvifreprxfumacur. 

jr. Ccirancecaufa.cciratcfFcdus. .'V' 

p. Duplcxcrror: juris.&faOL 

JJ. Ut^ura fadU unuiiB, tn juris ctiam crrorc folutum repctlpoC ' 

J4. Jus finitum & potcfT , & dcbet ciTc;. 
5J- Omncshomincsfcirc|unidcbenr. 
J*. Culptmcontrahit.quijusignorat, 

J7- Scnnrntit I. juris ignorantia, 7. & L error. g. fTde iur. & fa<ft^ - 
ignor. ' 

IntcJicdTus I. cura is. ,1. 5. ,. & 1. fidcjuffor. j^. dc condiO. 
rndeb. 

QuarfTgnificatioindubioaccipicndi. 
#0. Sc^fusl. i.inprinc.ir: utinpo/re/ricgator.&c. 
^i- ConfdcratioI.fi apacre.y.Cd^econdiaindebit. 

^». fnt<^|Je<^lusl.fratcrafratre.^8.inpf.ff:decondiaindebir. 
, »|. IntcIfcdTu6l.z.$.i.cumI.fcq fr.cod.tir. 
j^4« Ind«biQ condi^Uo ontui ««ouiutc nacurali, & n. 08* 



1 .« 



^.Tsquoque.i.lnjlitut. 

J^^^s IgnorancU ccniccur latt culpa , dolo «^pidi- 
tur. 

46. Dolus nemini prodeire debec. 

67. Iiiteiie(5lusl.clegancer.xj.^icemfiobxranra^oitefii.if!c{e<oii- ^ 

didiindeb. 

6%. Indebicumpwerroremlblarumquatcnusrcpcti pofTk. * * 

.* '*.' 69. locivile eli* nili cota lege peripeda, jxidicare vcicelpv»- ■ ' 

' > • • ' dcix. , . 

70. Totomiuriscorpuf prounalegelubecuf. 
''^ *•' ".; : 71. Intocojuregeneripcrrpeciemderogatur. 

' 7z. Ignorantiainpropriofa<5toimolerabilis. ' 

7|. Quxperronx&^uibuscaiibusindcbicun^errorejuris roluCUfiBb • . 
repccerc qucanc . * 

. \ 74. Di£rerentiainccrignorantiamjuris«i}u«iiulicibus»&ilUm»^a« 
" ' • , * ' focminisindvilgetur. 

4" ^ Rufticisjusignosrare^quandoUce». ' 

'. . ' j6. Ignocantiajuiisnatutalisneminipermittirur. 
^ ' ■ .V* 77. Qmbuscxcaurisindebicum,pererroremfa^ rolutunivCoa- 
•-•••. dici ne()ueac 

i, 7?. Intclle<5hisl.indeNctimis.ij.$.ult.flCadleg. AquiL 
^ 79. Natura iniquum ell , aliquem cum alcerius damno looiple^ * . 
tari. 

80. iEauiusinomtabusrebus^etfUnda. 
c*.;;^ ' 81, Volencinullaficinjucia. 

St. Eccleru,jufticixcultrix&au<fVrix. 

8|. Plurescarus, recundumDd.^uibusindcblnpereiroremroIua 
i ^*:''**'' ... ' rep etitio celtat. 
. . y^Vf* ^ IdmaximcdebicufnpucaturjquodabinvitoexigipoteA. ^ 
•• ^* -*••* '• '^"S» •'^irtneindebitumfolutumrepcciqucaL * , 

ndebici cui compecac , & adverfus quem. 
Jubiononpratfumicur. . . 

'^iv* r'. *•. .' 88. Condidiocftadioperfonalis. 

- * V ^** 89. Heres & defuniiius pro uiiacademque habencur perfonl^' 
'•'^^ 5^- Num procuratori, qui mdcbitani fo vic pccuniam» 6c contjt 

procuratorcmiquiindebicumaccepiccondic^odccur.anve* ■ ' ' 
ro domino , 6c «onua doaii.nuai compcuci 



% .- • 



' -•* :V:* *V J&^S^. Q^aaaionein 
..•r/^V':;i- ,--^«6. Condiaioind 
V.*-» "***.», ' •/ js 87. Donatioindul 



V 



§lml. modU re confrahit, ohligatia. r^.^ 

fH, Siquisproreo , qui irtdebitompromifitpcr errorcm orficicjuiTcnc 
6c rolVcrit;re6ric,«nfidcjull<>acandi<iU<>cribuimr. 

pi. Qudadlionccondidkiapetaair. 4^^^- 
5^ Julianusinlcumis.^z.§.uit.ff.dccondi(n:.in(icbit,conciliatuf 

cumCclfo in 1. fi is , cui.19.lf dclcgat. z. 
54. Iiialter atmsregularitcrpromirtbns autrcielc^O- 
«py. Quandalogatarioele<ftioconccdcnda> 
^6' Conciliatio 1. penulc Cod de condidi indeb. cuml noti foJ- 

tem. 16. $. fi dccem'. ij. fT cod. tic 
,57. Explicatiol. planc fiduos. ii. (f decondidt indebir. 
• jS. Indcbitircondicfliocurdicaturnaruralis. 
5>^. Qvuenam in iliam veniant. ^ 
xoot An judex, qui reum ad rcdditioncinpccuniac. mdcbitc acc£> 

pt«,condcmnat,fimulcundeminuJ[urascondcmnatepollK. _ ^ 

lou Nuncjuid rcnunciatia, fivc g^cnciaiis five fpccialis , indcbitt 

coadi(f{iancm iropediac 
loa Frrandsnullbsconicnruf. 

lof. Ncmo intclligitui rcnuncrare [ufiluc , qaod fibi compecerc 

ignorat. ^ 
lOJ^. Ana«5bacondiditi»cumreivindicationcconcurratr ^ 




♦T ^ • 



SEcunda fpcdes contraduum fcuobligationum , qua rr 
contrahantur^eft/^/*//<>/»<^^/^^ pcr crrorem £ada.Nani: 
is, qui non dcbicum acccp*tabco„qui pererroremfol- 
vir, rr, hoccft, cxipfafoluEioncfeunumeradone,^obrigatur^ 
qaafi cx mittuidationc yUtindicar Jufiptfdnm in hoc §. & Ca^ 
jm in Kfnptis abfintis. 5»$. is quitjue^eim mnrdebitnm. l.fde ^ 
tbligat.cjraiiionilfv Undcpatct. indcbitf obligationcm vaU % 
dceffc fimilcm mutuo ^ de quffjamabundttra^arum inprin- 
€ipto hujus titul. Etquidcntfimilitudjncs harpotifltfnum no- 
tanda? veniunt. L Adio cx utroquc ncgpcio nata dicitur 
Condiaio,/&tff J nofirO'.diif.Lf.$ }.ff,deobligat.&aaiontb. 
II. Qucmadmodumexmntuoufurar non debcntur.//^. Tr- ^ 
musSempronio. 1.^. ff.de prafcrtpt-verb. ita quoquecxmdcbi- 
t;o(quodpromutuumnommlliappcUitant, CujaciitsinBara- 

titL - 



s f 




9^ 



^§[mb,modisrecontrahit.ohU^a^ 

illa pericric. &dcbitorlocupletiorBi£iusnon (it. /<r^. incendi- 
mm^ 1 1 . Cod, (i c€rt, fet, (jrexpofitum fnpra imtiohujmtitiiL 
n.zo-drfetfq' Indcbitumautcmpcretrorcmaccipicns, cate- 
nus tantum tcnctur, quatenns ex eo locuplcrior c(l fi Aus. d. L 
£km ii. 12. in pr. d /, in [umma.6 j*. f • penult .ff. de condi^. indeb. 
L cumhi.%^^* fi tfuis de alimentis. i.'L.f^detranfdBionib,Andr, 
CLud. in Commentdr. de condi^. indebit. cap, i. numer. S^, dr 
feqq. ubiplures dtfferentias fufiits recenpt, Enimvcro promu ^ 
tuum ic indebitum in co maxime dif!cnc fcicndum cft : quod 
promutuam dicitur, quando rcs folvitur , cujus dationc in 
creditura icur, hoc cft, quz pondcre > numcro » menfurave 
continctur : quo cafu accipicns cx quaH mutuo, ex pr€>nautuo» 
cxtacitomutuoobligatuscd. Quod fi aliaquxvisrcs(blva- 
tur » cujos ditionc in crcditum irenon folcmus , putifi corpo* ^ 
ra,homincs, vara,hilqucnmiliarolutafuchnt; promutuum . 
Don cenfctur , fed indebitum : ac proindc co cafu condidio 1 
noneftcxquafimutuo, (ivc ex promutuo» fcd cx bono6cx- 
quo : ut , poH Cujacium d Ubr. 8 obfirvat. cap. \4,circafin' (j' 
jtdprincip, tit- C* de condidf iadebit. expUcai Cludiui d, cap, i. 
mum,pf. 

Indcbiti folutionon malcdcfmirurcontradus, velqua- ^ 
ficontradius, rc initus, qaoparsunapcrcrrorcmquippiam, 
quod non dcbet , fui lib.:randi caufa alteri dcdit parti , & can- , 
dcm ad id rcddcndumobligavit. Dn^ CoUega Bocer. claff.i. Di^ 
fput- 8. thefiu edit^ £c fanc contra^lus c(l indebitifolutio, 6 
cum exprcisc id agicur ; ut , fi po(lc4 appareat , folutum cflcin- 
dcbitum, fcftituatur- / z.inprincip, ibi^ Jafinff,de condi^iio^ 
neindebit. T imaas Faber Dtfput. 22, thef i o. Qup etiam rc- 
fcrri poterit Lfiinareajufeid. tituL ubijulianusdifcrtcrc- 
ipondit : cum ,qui nondcbitam pccuniam folvit, hocipfo ali- 
'iquid ncgocii gercrci id tOi , contrahcre, ut ibi pra;cedcnsac 
;:(bbfequcns propoHrio o()cndit : qucmadmodum & alibi 
y^hrafisillaaccipitur. Ug,ittcommodatQ' 17. §.ficut autem.j^ 



1^6 §JsqHoque.iJnJlituL 

verf geritur.ffl commoddt- OlemanH. adlib.;, Di/futatioK^jtf- 
riscivil. Ciphanii^Dilput . 24.^^1*^,46. Quafi vcrocontrad-us 

7 cdindebici folucio» riqmsramunianimoliberandiftrabobii- 
gationc,camqucdi(lrahendi> non etiam caufaobligandi ac- 
cipicntem/oivar boc §.noftro.verf^/ed hacJpecieSjt^c. d. §.item 
iff cui. 6, in/r de obligat. qu£ quaftex contra6i. nafc' l.fi quis ah- 
pntis S'§.is quoque- %. infin.ff. de obltgat. fjr aCitonih. l.is^ qui 

f temmtdatum i^.^ fin.ff.cornmodatt Verumhancremdat^Jp. 
iet diverJ?mode , examinant Donellus iib.i^. Commentar. df 
Jur. civil. cap. 16- 17 & utrobique Hilltger- in firis notat» C/u» 
dius in d^ Commentar. de condici. indebit.. cap. i. num. 67. cum 
multisjeqq. Moz,z.iustntra£l.de contra£itb. rubr^ deindebito^ 
in princip. num, i . Rainatdiss Corjiss Itb^ i . indagat.jur. cdf- //^ 
Rober. Dt/put- 14- thef.6. Schickhard^Di/put' adlnftit^tL. thefi^, 

• fjrrefilut. quaft, i. Arumaus Exercit. Juftin. i/, thefi^. We- 
finbec, htc num • 1. ^ Vultejus in d. §• item is , cui. 6jnfi'. de obli^ 
gat^qu^q.ex contra^^ nafiunt. Diciturin definitionc ,per er^ 

• rtfr^wx.NamquircicnsindebitumfoIvitjdonarc vidctur,/.-/*! 
fundum. j.§.[ervti6» t, in fine. ff.pro emptore. l, cuftss» ^l. ff.de 

• r/^^./^r.coquenccaccipicnsadidrcddcndumobligatur./. i./. 

• fits^ qui 24. t judex 18. /. quodquis.io. ff.de condiii.indebit. 
ijndebttum. C eod ^ latiits tra£iabitur infia fuo loco^ Ad- 

9 dituf , alteri dedtt parti , (jrc. Etcnim cum rc liic obligatio 
conftituatur, ^^r hunc §. noftrum. ibiy re obltgatur. (ir d. l.fi 
quis^^'§.-i.ibttobttgaturquidem.jflde obligat. (fr a^i. ptofi- 
cifciilladcbetperrolutioncm i fblvcnrcadcum, cui folvitur, 
argument. leg. i. §. itememptio.fi. derer.permutat- & (blutatn 
intcliigimus pccuniam utiqucnacuralUer, (i numcrata {xx.Lfi- 
Imtam. 4g.ff. defilutionib. & dandumcft, quod folvitur, hoc 
cft, dominium cjus in acdpicntem eft transfcrcndum : cum 
pro eorcpctcndo compctar condi^io , qua non noflram , fed 
ad vcrfani rcm pcrfcquimur. §. fic itaque dtfcrttis. 14- infi- de 
^ adionib. D. JBocen dM- claffi i. Dif/utat . thef, ^ . dd ^'^^^* 



^jiibmodUrecontrahit.obligAtio. 14,7 

li^^lus quippc indcbiti cft > ut pcr illud in accipicntcm domi- lo 
nium transfcratiir, argum. l. tnterdum. infin, (jjridomi- 
niu.fs f>decondi£iJndcbit. Nequcobftat, pcrCTroreminin- 
dcbitolblutioncmficri, ut ex hoc§. noftro, drdefinititnemO' 
do propofitJi conftat. Errorcm autcm dominii trannationcm 1 1 
impcdirc. LfiprocMTdtor^is. ff. de acquir .rer .domin .l.dedi ti- 
bi' 3' §.penult.ffdecondi£i. caufitddta, &c. Hoc cnimlocuiti 
fibi vindicat in iis,qua; cflcntiam folutionis fpc^anr, vcl quan- , 
do in ipfa rc, cjufquc folutione cft crratam:quocafudomi-'^ 
nium non transfcrtuc, diSiisjunhM. Sccus fc rcs habct, quaa- 
doincaufafolvcndicrrorcommittitur, utinindcbitifolutio- - 
pcrquocafudominiitrannationon impcditur, argument^ U 
^jum tale, 71. §.falfam.jf. de conditiontb' ^ demonfirat.JttL 
iVac. adrubr, ttt. C>de condiB .indebtt . num^^. Vultej. ad %.fi' 
qmens. 1 6. numer.ss.infr.dea^tomb- Cludtus d.Commentar^ 
decondi^.tndeb cap. i . n.su&cap.p.n j.pag.jy/^. 

Indcbitum porrononcxrc ipfafolum, vcrum ctiam ex 
pcrfona dantis & accipicntis aeflimandum c(l, docenteDo- 
neOolib. 1 4, Commentar- dejur. ctv. cap. u.pag. 25-4. num. 4#. , 
cumfiqq.drcap.xs inprinctp.pag.i^^. Exreipfaduoindebi- ij 
ti gcnera.qua: locum faciunt rcpctltioni foluti,cxiltunt.Unum 
genus cfl : cum quid omnino non , ncque civili , ncquc natura- 
ii jure dcbetur. l,fi non firtem. 2 6'§indebitum, ^.fflde condt^, 
\indebit. Hujufmodi quoquc indcbitum cft : ciim vcre caufa 
pracccfllt, cx qua quid dcbcatur, fed dcbeturfubconditionc.-/ 
^vcra , de qua fcilicet incertum fitnatura, an cxiftat, nccnc- /. 
fithcondittone i6.jf.d.tit. Altcrum gcnus cft : cumquidjurc- 
<)uidemcivilipetipoteftj (cd a^tiopercxccptioncmperpetu* 
'am inflrmatur. d l.fi non fortem. 1 6. § . indebitum . l qut exce- 
ptionem. 4 o. /. ex hif omnibus. j^. ff. de condt£i. indebit» /, rrr- f. 
ditor, ^S' ff.de verbor. ligntficat. Pac^ in Epitom- fur» Diffut. 15. 
thefit^. lit. h, & centur. 4. 'vtoulU^^aMn. quaft. i ; . ^egner^ Di- 
^nt* 1 3. thef^.. ad Ut, C* Cui cxceptioni annumetacurctiam 

. T 2 cx- 



J4X §• Is quoque. i. Inpiiut, 

cxccptio, qux adrcidcbjtzperpcruamrctcntioncnicomp^ 
rata eft, put^ vei ad fervandas impcnfas, in rcm alicnam fa- 
ftas. d,l' qMt exceptionem. 40.§. x^ubi Eartol.ff.de condtSi.in» 
debit. l. quoddicitur. y§.penult.f.detmpenf.inresdotal.faifp. 
^ l. heres. 2 1. verffrnilem. jf. ad fenatufconf TrebeH, Pat. d- cen» 
fur, 4. qudfi.g. ({r w. Vutt. in §./equens. \6. numer. 44. tnfr, de 
M^tontb. vcl hcrcdtraec vcndita ad iervandum id , qucd vcndi'- 
' tori defun^us dcbuit, l./its , qui. ^yff- de condi^f. tndebit,)utj- 
£fal.2.§. ult.ff.de heredtt. velaii. vendit. vcl (bluto fidcicom- 
miflbautlcgaro, ad cxigcndam cantioncmFaicidiarnomine 
inventam. t,fiquts^ eum. ip.ff^de condiCl.indebit.jttnSial.is^ 
€ui. % I ff, adleg. Falctd. dr teg, i ff.fi tut plm , quam pert. FaU 
cid. drc. vef fundo vcndito, & fcrvitute, qux ci imponi de- 
buir, non impoHta, ad cam imponendam*/-)^^^^ fi. 1 1. §. uff, 
ff^de eondiff. indeb. l- fi ttbi, %ff.de aBion.empt.Ty,D,BoseY, 
24 claff.2^ Di/put. 8. thefy. Itt.g. edtt. 2. Itaqucquiillud, quod 
jure naturali tantnm dcbet , folvit ; quamvis indcbitum hac 
cenfcatur rationc,qu6dabinvitocxigi non potc(l, /• credita» 
: res, 1 o» verf quod fi natura, drcjunila ijlebttor i o%.ff. de t/rr- 
t* • hor,fignificat. fofutumramcn rcpcri ncquir. /. naturales, to.ff, 
de obttgat. dr aB, l.fidejuffor. 1 6. §. naturales. 4 ,ff. defidejujcr» 
l.naturatiter. /3. /. /iparna- ijf. tn princ, t.frater a fratre. 38. §. jt,. 

2 • tji quod dominu6 .6^. ff.de condsfi, mdtbit. t.fid etfi. g.i/t 
fn. cum l^feq. ff. adfinatufc. Macedon, D, Eocer. d^ Dijfutat. 9*. 
thef.%.Pac.d.Difput.\s,thef\$. 

Scd 6c iiiud naturale tantum cft dcbitum, quod ca obll' 
gationcnaturali continctur, quzcxdationcmutuxpecunias,. 
quam frater fratri , cfufdcm patris potcftati fubjcdto , crcdidit^ 
nafcitur. d^ /• frater a fratre. ^ 8. tnprtnc ff. de condtfi. tndebit^ 
tj At vchcmcns hic conccrtario cxurgit' ccquid nar uralis iHa ob- 
Hgario , quz intcr fratres contrada ci^ , patri confcftim acqui«> 
larur ; an vcro in pcrfona filii creditons lubfH^ar ?£t (quioquid 
kxcomrariumdivcrlimode 3c auxie diiputcnt Accurjiui cr tit^ 
•i ..^ .-. ' ••'^- -^' uiM^ 
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§luih. modis re contrahit.ohtfgath. 

tomanmadd. Ufraterafrdtre. s^»ff- etfd.Johan. Rohert. hb^ f . J 
recept» le^. cap, ^o dr Itbr. f, animadverf cap, . cum i.feqq, \ J V-. 

<J*/i^. j. notar. ad notataMercator- cap. 6. cum t • y?^^. HenrU ' • , • V?. * * . 
(w a Sverin m lib. repetit- le&ion. jur. caf. lo. Anton. Faber - ' ' ,*/ 
ttb. 20 con/e^nr, eap. ult. hofque referens novijpm} HtHiger. itr ^ J ^ . 
Donetlo enucleato ttbr. 1 4. cap. ip. ) commaniorcm ego vcrio- * '* - . ' • v .' • 
rcmquecorumpurocffefentcnciam, quiobligatroncmillam i / ' 
naturalcm parri pcr fiiium confcftim adco acquiri amumant, * . ^ '>] 
ut nc momcnto quidem rn pcrfona fiJii fubfiftac. /ta tenent 
BartoL Bald.Jafon , Lefeurius dr Mercerim add. l, frater afra" 
tte. i %.ff. de cortdtO' indeb. Cujacius traH. gm ad Afftcan, in ex* - : . > 

plicationedt£fa t.sl.Duaren. addtci. tit. cap. &, DonelL d lib.\^* \ *»^ \ ''*X*xi 
Commentar. de jur. civiL cap- \p. pag. 2%^. Vrncent. Cabotius , " ,^.^t^ 
Itb. I . Drjfutation. cap. 22. D.Bocer. d. Dt/put. 8. thef g. Itt. - . y^W^ 
Paciui cent- 4. . ifculn(pa0af. quafl. 17. dr Cludim in Commentar. '^i' : ' 

decondtfif. indebit,cap. 4,num^io.&fiqq. Mc^CLchxc^CTittTi' T \. - i ' 
fiacomprimis probaiur tcxtn perqu^m fuculento in Ifg pU l^V^. . 

€et, yg. jf. de acqutr. velomitt. heredit, ubi Ulpianus gencrali- . 'v^' ' 
tcr oftcndit,- non fcinm hcreditatcm , fed & aiiudqnodlibct «V* 
[us,nvcquamcunqucaiiamrcm, fivcobl^gationemqualcm.< '-f*,*-/- 
cunquc, patri & domino perfilium & fcrvumconfcftimac- -i^ ' *.r*r*"v. 
quiri $ ncquc momcnto aljqoo fnbfiftcrc in pcrfonacjns, pcr" ^^*.'- % v^' .^" 
qucmacquiritur. Maxime vciopatri&dommoacquiruntor .■ "; i ' 
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ea, quscjurisfuntjVdinfurcconfiftnnr. /. quoddicttur,ij0 ffl ' 
deverb. obligationib. Obligationcs autcmintcrcarcfcrri, quac j/ -' 
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in jurc conliftunt, & in ocuJosnoncadunt,patcfcit^x J.wr- . . ' 't' -',/' 
{orporaUs.2.fupr,de reb.corporattb'(!rincorporaltb. Dcindc •..• v. ••j •/ . 
obligationcm acquiri parri pcr filium , cvincitur ex d. Lfrater , • . .'v 
dfratre, j S. in prtnc. verf ade9ut , &c*ff de condiif- indebit, ^ * •• ' ^y^"^ 
nbifilius, quimutuampccuniam4fratreaccepit,dcbirorpa- ^ ' ."f^]}-.:'*'^'''^ 
''tris vocatur. SicrgodcbitorcftpatrrsroWigationcmccrtepjb- ' / 
tri acquifitam cfTe, ncccfTeeft, lllccnimdcbitordicitur,quf 
•lK)buiobiigacuscft:&vcibum, ^^^/4rr, obligatiojxiii prx- 
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#fi^ ^JsqHoque.i.InJlim. 

fupponit, argHment.l.debitor- \ ol.&LpecunUverhum. i/i. 
5. ult.f. de verbor^figntficat. Przterca patri obligationcm per 
filiuniacquirifCxnaturaadlionisclepcculio, de quaagituria 
dl.frdter Afratre,\%. ff^ de coudtSi.indeb. pcrfpicuum cvadit, 

j Patcr namque cx contradu filii, cui pcculium conccflit, aftio- 
ncdcpcculioconvcntus, dcduccrc potcftnontanttim, quod 
fibi tilius dcbcr ; vcrum ctLim quod idcm filiusfratrifuo, altc- 
ri filio , dcbct : cum hoc ipfum patriquoquc dcbcat. Si igicui 
hoc ipfum patcr dcduccrc porcft : obligationcm naturalcm 
pcrfilium patri eifc acquifiram , confcqucns cft. Hocctcnim 
naturalisobligatio, patriacquifixai opcratur: utiplcdcducc- 
rcpofijt. quodfratcrfratridebct, acfiliuspatriacquifivit £t 
qucmadmodum domino fcrvus dcbet, quod debet confer- 
vo, vcl filiofamilias domini. y.y^^/y^^^rfw;»*/».^.^. ^«/r </f^«i- 
ticni-s, ffl de peculio- l.fi fecultum. 6 inprincip.ff.de pecul.le- 
^«/r itaquoqucquod fratcr dcbct fratri . ipfipatridebercdici- 

^ tur : cum eadcm ratio in uttoquc miiitcr. Donell, (jr Cludius 
iocis prtallegatu , itbi id fufius confirmant, 

o Huic aficrtioninon obftat fcqucns argumcntatio : Si ni- 
turalisobUgatiopatripcrfilium acquircretut : pater ipfc filio 
nunquam naturalitcrobligarctur : fiquidam obiigatio natura- 
lis filio acquifita advetfus patrcm, nonconnQcrctinpcrfoni 
filii; fed patrimoxacquireretur. &adpatrcmftatimrccurre* 
ret: &ficobligationaturalisconfufioncextingucretur, patrc 

21 eodcmmomentocreditore&dcbitorecxiftente: cum nemo 
fibiipfipollit obligari. /. cumfiliofamilias.w. verf.demqueff.de 
Ugat» \ . /. Cranitu. 7 \ff. defidejufforib. Atqui patrcm filio na- 
Xyxi:iX\xzic\y\\%^x\^\Q(\ittexd'Ufr 

' ter. 2.f.de condiSf. indebit^ ubi filius patri pccuniam pcculia- 
rcm crcdit, & pa tcr filio naturalitcr cbligatur ; adco, ut ifta pa- 
tris obligatio etiam poft emancipationcmdurct» Ergoobli- 
gatio naturalis patri pcr filium non acquiritur. YixQtimquam, 
argumcntatio noa obftat. Nam rcfpondctur , acquiri pacri 



^^/^. wodis re contrahit. ohligatia* ijf 

quidcm natiiralem obliganoncm ipfo iurcj fcd quamdiu parci^ 
caacquiririoncnonutirur, id c(!, quamdiu pccuHum m:incc. 
apud filiuni» non inrclligi acquifitam. Namfnafponrcparcr 
patrimonium fuum fcpara vit a pccuiio , ac veluti parrimonio 
fiiii;ra(ioncsfuas,drationibusfi!ii:qucniadmodumJal!anu» 
pccuniam fcrvi , a rationibus domini fcparari inquir. l.perjir- 
vum.sj. §. / ff- de acquir. rer. domin. & Pomponias , domr- 
numfuumalervirarioncfcparar(?& difceTncrc,air / pcculti'^, 
in princ de pecul. Haic rationum fcparatio mcntcm & vo- 
luntatcm patris dcclarar,qu6d obtigarione naturali, qiix ipfa 
jurcciacquifita cft, & comperir, uri nolit. Hscitcmbopo- * 
rnm fcparatio pcrfonam patris, a filii pcrfona diOirguitjCfTc- 
dumquc patrix potcftatis impcdit : ut ob-ipaiio naturalis, 
quac aliasparri acquirifur', prononacquilita habcatut. Cujac, 
inexpltcationedtCft Lfrater a fratre. 38./. decondtcl. tndebtt^ 
Dcindc in hac quarfticncdiftirgucndom & difpicicndnrr.cft : 
an contraftus ccicbrctur intcr parrcm & filmm, vcldominuni . 
&fcrvum:anintcrfrarres, vclconlcfvos. Prioricafu parcrfi- 
lio, & dorainus fcrvo naturalircr cbligarur, ncc caobligatia-. " 
patri aur domino acquirirur; fcd in pcrfonafilii&lcrvilubfi- * 
f\\t.d.l^%.§.quajifum.i.ff f^^/<7w//> Poftciiori vcrocafuob- 
ligationarurahspatri&d^minoacquirirur^ nec in filii atque 
fcrvi pcrfona fubfiftir. Rario divcrfiratis hxc rcdditur : qro-:- - 
niampriori cafu, quandocumipf^paircccntraduscfthabi- 
tus, naturanonpatitur, ut parcr fibi ipfidcbcat.quoddebct ^ 
^'filio. Inidquippccontraxitcumfilio, utfiliodcbeatur.cique^. 
obligatio qnzratur. Ar cafupcftcriori , cum ipfe parcr noi»^ • 
ccntiaxir, fccu! (crcshabct Tunccnimquodfiliusaequjriry '* 
non fibi, fed parri acquirit : acproindcobligationcroquoquc 
naturaicm patri acquiri , re£tc ftatuitur. CsEtcrum fi filius vcl 
fervuscumcxtraneoconrraxcrit: patri civilis eriamobligatia 
acqairitur , argument. l. necfervus» 4 1 . verfitaque.ff. depecU' ^ 
tf»' Ibi dum Uipianus ait, quod fervo dcbctur, ab extraneo ./ 

4omip 
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dominum re£le pctere, farts evidcnrcrarguit,civnitetiddo« 
mino quoquc d.beri. liludnamquc, quod civilitcrdcbctur, 
perituri&cxciviliobligarione. nonitcmcinaturali, pcritio 
adiovcoritur. SedvtdeomnmoCl%diumd.C9mentar,decon* 
di^. indebtt. CMp 4. • numrr, zp. multis fiqejt tibt omnia Jrgn- 
menta , ijua contra noflram conclufionem a Roherto (jr Hot9^ 
t$ mano objiciuntur , ^bunde refutat atquerejolvit^ Enimverd 
' mortuo patrc, naturalis i{\hxc obligatio , qus intcr fratres 
contrada, & patri confcftim qua:(itaeft, pcrtratrisdcbiroris 
4 fucccnrioncmtoHiturprocaparte,quahcrescft,y5/>^ 
14 fraterafratre- y 8. in prijtc.fi. de condt. tndeha. Cum cnim dc- 
bitorcrcdicori , vcl hicilli fucccdit : confufione debiri & credi* 
tiobligationcmtolliclariflimijuriscft /. /'^rw 21. ^,quod/tfti» 
^ ^ pulator,f.defidejuJJortb.l'matrem.%0'lf. ad fenatufc. TrebeB, 
/. Sttchum. 95. J. aditio ff.de foLittiontb^ l. debitori. 7. C. depa^, 
^erceriuainfuolib.fingul.addtci. l fraterafratre, pag^if djr 
feq. Tollitur item ifta obligatio pro portionc profcditii pc- 
culii fratris dcbitoris , qux ad fratrem credirorcm pcrvenit", 
K compcnlationis poteftate. d. l frater- 3%.tn princ ff.de condiSt. 
indeb. l. etiam. 6,ff decompenfat. D. Bocer. d, clajfz- Dtjput. g. 
thefio.lit,b.edu.z. Quarcfifiatcrdcbitor, poftmortcmpa- 
/ ^ tris,fratricrcditorimutuampccuniamfolvcrit: potcritutiquc 
< fratcrdcbitorprocapartc, quaipicparrihcrescxtirit,rcpetc- 
rcfoiutampcrerrorempccuniamj ut & profuaporrioncpe- 
culiiprofcditii, qua5adfratrcmcrcditorcmpervenit.</./.y9^-. 
ter a fratre^ }8. in princip j}, de condtif. indeb, Cujac.pradi£l$ 
traUat.p.ad Afrtcan pag. f%6.&feif DonfD.dJtbti^.cap, ip^ 
Treutler. Dtjput, 1 2. thej.p. ad lit. b- volum. 1 . 
XS S^nc illud quoquc dcb.tum, a cu)us pctitionccreditor 
vi^ pcr dcbitorcm cxceptionc tcmporali repclli poteft, folutum 
• repeti ncquit. l.Jt is , (juiperpetua.24. (jr /. tjut exceptionem.4.9, 
inprinc.Jf^decondtil.indebit. Cujurmodiccnfcturctiamcx- 
f . ccptio mariti , 5c limilmm pcrfonarum , ne convcniantur uU 
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trk, quJkm faccrc poflunr, utpotc pctitioncm differcns in id 
tcmpus , cum amplius faccrc potcrunt. /. ftam dr maritits. 
Jf.etd^ /, ^nfc. §. cum atttem- C.de reiux. aCf^ D. Bocer. d. clajfz. 
Dijputat. 8 . thef.i t.lit.a^ Clud. d. Ccmmentar. de condi£i. in- 
deh.caf.^.numer.\29'(ircap.%-nMmer,\\i' Hincqusrifolct: ij 
numindicmdcbitor« antcdicmdcbitumfolvcns, idrcpcterc 
valcat ? £t di(lin£lione hic utcndum e(l. Aut enim in dicm 
ccttum; aut in inccrtum aliquid dcbctur,&antedicmfoIvi- ; 
tut* Hoc cafucondi^tiolocumbabct: illonon itcm, Ratio 
diffcrentixctl pcrfpicua: quia in dicm ccrtumquando aliquid 
dcbctur : certum cfl , dicm futurum ; idcoquc antc dicm dcbe- 
ci rc^c dicitur. /. in diem. lo- ff.de condtSl. indehit. l. cederedi' > - 
tm. xts. in princ. ffldeverhor./fgnificat, l. centefimis. \(f.inpr^ \ 
ff deverhor.oirltgat. Nccofficit^ dicm adjediumcfficcrc,nc 
prxfenti die pccunia debcatut : proindequc indicmpromiC 
fum (tatim non dcbcri,/^^. eum , qui Calendis^ 4\'§. quotiens^ 
n/erf,verum dies ff.eod^ Iliud fi quidcm ad cifedum rcfcrri dc- 
bet: quia in dieai quod prom^frumcfl, ftatimnonitadcbe«' 
tur, ut pcti poflfit, (eddcmumadvcnicntedic:ob1igatioau- 
tcm incipit cx illa dic, quipccuniacil promiffa : 6c dici adjc->;. 
^0\o pro promifforc cft , ut att Ulpianus in d. verf verum^ 
l^tes , drc. Cxtctum in dieminccrtum promifrum fputa,cum 
Sempronius confitl fadus fuertt j vet Caftr hofles vicerit , drc) 
condttioni comparatur : proptcrca quod potcft nonvcnire: 
' ac idcirco vim conditionis iilud habet , & rcpctitioncm pcf' 
vciwiitjeg. dies incertm- 7. ff.de condttion, (^r demonftrat. Ifith 
(ondttione, 1 6^ dr l.fufficit. ^6-ff* decondi6f. indehit. Tamctfi 
id folutum, quod dcbetut fub ca conditione,quam ccrrum 
cftomnimodocxtituram.condicineutiquampoffit./.^ir^^y^ 
taconditione. t%.ff. d. tit, cikm, conditionc inccrtum collatl, 
. proptcr evcntus ccrtitudincm, obligatio pura ccnlcatur. l.fi 
puptUus^p. §ti'ff,de novat. (Sr detegat. Clud, d. Commentar^ 
de condtii, indeitt^ cap, 2' nutitt /• cftm fiaq* & cap^ 8, num. 
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CCim igitur is, qui ind.cznce tumckbct,adc6dcbittnr 
fit j utantc dicm rolutumrepcrcrc haud pofllr: non abs rc am-» 
bigitur, anmcdii ccmporis ktvTt/urium , accv rilciiCS, fru» 
£ius,commoda autcmolamcnta.quoriimraticrciic bitorda- 
mno fe ex przmatura tblutionc atfv Oum dicir , fcllituenda 
fint?Etlicetajens(cntcntiaarrideat Alhemodt Rofat. Fulgofia 
fjr Jdfiniad d l.indtem. to.ff. de condi&.indehit^ Dmarenoad 
eundem ttt. eap^s- verffed ij.u.tyittir ^ an internfurtum ^ c^r# 
Molitieoin traci, denfur. ejmafi. 74. num.^Qj. liacktlmanno iU 
luftr, Dijput. \o. thefil. lit, C. noviffime Cludto d. Comment^ 
decondict^tndehit. cap.%' mum. ip. &fitf^. negativam tamcn 
(quam 6c ego in pundo jaris vcciorcm ccnfco) non fme ratio? 
nibusdefendunt Rartolm inLi. num, 30. CofialiM & aliiin d^ 
/. indiem. \o.ff. decondi^. indebit. Treutler, Dtfpwt. 2,2» thefi^^ 
lit. d' volum» I. MatthiM Stephanicentur, 5. quafi'2%. Roberus 
Di/jfttt. 1 4 . thefij. dr Robertt» lib» i.fintenttar.juT' cap. t(f.ubi 
ajftrit , excommttnianti(juiorumfintentiiveriHS id effiifilu^^ 
to eo , quod in diem dehebainr , necfirttsprincipalis , necaccefi. 
fionum , neo interufitrti medtt temporis nomine quicquam rept^ 
tipoffe , quocunqueerroreid folutumfit. Cum enim principalc 
debitum rcpcti non poffit, d /. in dtem.\o.dJ.fub condttione.tf» 
in fin. cum Lfeq.ff.de condtcl. tndebit. ubi gcncralitcr & fimpli^ 
citer rcifoJutxcondidioprohibctur : utique nec interufiiriii 
tanquam acccflbrii, ratio habcbitur. /. eos, q-ui.zS. inprinc^ 
C, deufier. c. accefiforium^ 4^. dereg.jur* in 6. i. citm principa^ 

2^9 lfs.t7%'jfieod. NamgeneraJitcrdi^ia, generalitcrctiamfunt 
accipiendajtaminodiofis,qu^mfavorabiIibus./,i- § tnitio.^r 
ff,deoffic, prxfiHi urb^ L i .ff^de officpra/id. l.regula- §. uit,ffk 
dejur-d^facy» ignor. Ttber^Decian. confil.SQ. num. 54. volum. th. 

30Etfempcr fpecialia gCQcraUbusinrnnt, auiioreCajoinl.fim-' 
per. \4.7^ff.dereg.jur. Erageneralitarequodiioneftnomina' 
timexccptum , non vidcturfpccialitqrdidum. /. u.xorem,4u 
" §,Feli£iilJimO'j'ff.dele^4t,j, Eid^gcnercqiioddkitux.; lcpj 

dc 
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dc fpccic judicatur. leg. ijnjedeut^. 76. infrinc ffdereivindi^ * 

Et iquo removcturgcnus, ab codcmrcmovcntuTfpC' 
icics^i. I. S quod dutem.ff.de aleatortb.CMmfimtlih$ua{leg4tfi 
fer Everhardum a Midelaurgo tn loc^ agenere adjpeciem, nu, t, 
f t dcniquc principalc qui pcrdit • cum ctiam accclT^num pcr- 
dcrc palam cft /• Labeo. 17. ubi Bartol. ff, quemadmod.fervttU' 
ies amittant- Prxtcrcaipradiciadicdioobligationisfub tan- 
tiam vcrcnonrcrpicit/edcxccutioncm tanrum: liquidcmdi- 
latiorolu mmodo in fa vorem dcbitoris adjc£ta ccnfctur^Q^o- 
icirca diom obligationiadjcdumlcxintcrprctatur, nonutdc- < • 
bitormcdiitcmporisintcrufunofruatur : fed ut facilius folo-''^ 
rioacnipararc, fuoquctemporcdcbitumpraelbrcfolTtt./ir^* . 
eum , qui Calendis. ^i. §. cjuottens.ff, de verbor, obltgat^ /, qvod ^;^ * 
quts. ^o.ff. de obltgat, <jr aiitonib, l, cum tempus. 1 7.^. deregul^ 
furts. 

Hanc decidoncna nihil inapcdit vu'gat :m IHud axioma n 
iuri^:quodncmodcbcatlocup etari cuna altcrius mjt]rta,)a-^ 
£bnri 3c detrimcnto. .,namhocnatnra. \ ^ jf.de cotid.^ ,tndt» - 
ktt, l.jurenatura 2$^. ff. de reg. jur, Is autcm , qiii ante dicm 
accipit dcbitum, & mcdii ccmporis intcrufunum nonrcfti- 
tuityCumaltcrius, vidclicctdcbitori.s,|adura 5c damno locu- 
plctctur* Etenim irc(pondetur : eum , qui in diem certum dc-^^ 
bet, vcredcbcrcjdcbitumquc purum , & dcbitum in dicoi ae- 
qu i parari. leg^fi Sti&hum, %. §.\.ff de ntvat. ^ delegationib. * 
Idcoqucantcdiemquifolvit, plus Iblvit tainum rationccxc- 3^. 
citionis, non vcro obligationis. Atqui folutiotransfcrtdo- 
ininiuraineum,cuicrtfolutum argum nt.l.f/remmeam^zOi- 
^ /. quijSbt.si* f, de/olutiontb.l naturafiter, i j I»Jultantff.6o, / 
fir l.fiqueddommus, d^.ff.decondtil. tndebit, Itaqucncn im- 
mcfito tdmmoda & cmolumentadora n»iconfcquitur,i*r^. ^ 
J. ttem ea , qut ex animaltbus . ij.fitpr' de ter, divifi df l. itet» ' 
^ua, 6 Jf, de acquir, rer- domin. 
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Eandcmquoquedccirioncniminimeinfnngit, quodis^ 
qui pcr crrorcm rationcquantitacis>phisroIvit,id rcpctat./.^ 
fcrnd. jp. ^.fin, ff\ de condiCf. indebtt. & qui folvit antc dicm.', 
pIusfoivat,//r^;y«rriir. ^.fiqifttagens. 3J. yerfiplM aHtemJnfr^ 
35 de a^Titnib. cum cTies fit pars fumma: & obligationis. leg. i . §^ 
■^i- tdittnnes. z.ff.deedend. l utficMi. ii. infin.fi. dtverbor.figmfi^ 
tat. ac proinde cadcm ratione, quod tcmpore plusfolutuni 
c(l, rc^econdicatur. ififmnamqucdiveiiiratisinrerhzcfa^ 
tis evrdcns c(l Qur eaim quantitatc plus folvit; rcvcraplus 
fblvit.-quitcmporc; refpe^u cxccutionis duntaxat „ non dc- 
biti , plus fol viifc dicitur , ut paulo antc monitum Sed vide 
accuratius id explicantem Robertum d. lib. ufintent.jur^c. zS. 
cJ* Koberum d. Bijput. /4. ad thefj^ 
^ Quanquam autcm dcbitura >■ quod* quis perpetul cxccw 

0 ptionccutusfoivcrenontcnctur, (i folucum(icpcrcrrorcni^ft 
repcti qucat : ut 5cilIcKi, quodnum tcmporariam, an perpc- 
tuamcxccptionisdcfcnfionem habiturum fit* incertum cfl^ 

: Tclutidcquoconvcnit, ncpetatur,donccTiciusconfulfiac./» 
fifficit-S^ fi' decondtCi. indebit. Cujac. in CommentarJn lib. 9, 

1 ^uafi. Papiniani.pagA^^, &fiq. Duaren.ad d, tit ff.de condt£f, 
indebit,cap,s.yultJn§.fic}uens. 16. num^^j. infr.de aUtonih, 

y Treutler. d. Dif^ut. 21. thefs- ad lit.fvolum.u D. Bocerxlaff.z, 
Dtfiut.^jhefij .edit.t. accamcn ficxccptioilla inodium cjus^ 
- cui debctur, fit comparata, foluci rcpcritio ccfiat. Undcfi 
mulicr cx intcrccirionc fua quod dcbet, pcr crcorcmfolvar,. 
cius rcpctitionem habet : at filius^milias (i pecuniam , quam 
contra fcnatufconfuItumMaccdonianumacccpitmutuannu» 
paterfamihasfadusfolvar,noarcpctit- l.fi poinAjp,inprinc» 
:^'i.finonfortem^26. §filimfami{iasp. drl. tjui exceptionem. 49» 
' .inprtnC' ibij^ Gothofied.ff.de condtit . indebit. l.fidfi paterfa- 
mtlias^p^ infin..(!r Lfeq-ff. ad finatufe. Maced. DoneU. ltbr.\4. 
Commentar. dejur. civil. cap. i\ • pag. zs6- num. 40 . Pacim cen» 
4m9'4. G9a*lit(ficuiuy. qudfi^if. Cludm in Commentar^dt con- 



^uik modh re contrahit. ohlfgatio^ 

iiltinde^r. C4^. 2,num. 2%'Cmmfiqtf.pag. 6^,^CMf,s. n, 126^ 
fdg. 2%\^tttm cap, 8. nMm. 6 r . cum feqq, f4g.3^%,crnnm.74^ ' 
rjri»^y?^^c^./6/.£nimvcr6hicnaRignorandum : eum,qur fol-c 
vit pcr crrorem, quod cxecptionedolimali, vefreijndicatsr 
cuf as fblvcrc non tenebacur^folntum rcperere poflc , pertex- 
tum notabHcm in l.qui (e debere. j^ff. dec&ndtft. cdufs dMt.cauft'1 : 
nonftcuta. di^J^quiexcepftonem./^o.ff.decondi^i indibitM^ 
tamcn , uc verodcbirori , quem judexmalc abfolvir, rcpetifiO'^ ; 
dencgctur, fi fua fpontcfcicns, bo&£Mnqucfidcm agnofcens/ 
folverir. l.jmdex. i%.6h.Jmhanm^6o,inprinc\p.ff.€od.Cujae^ 
dd lib. 22. ramlf ad edtif. pagin. 120. Utijpme Donell. d. lib. i^, 
eap. 12' ibique Htlliger, in fuis not^ D. Bocer, di^f. DiJ}utat. 9. 
.thefi 14. 

Ex perfonadantis & accipientis mdebirum aeftimafur} fi 
;Tcl is ,quifaolblvitnomine , non dcbetilii,cui folvit, tamctfi 
jquod folvicnr, accipientidcbcaturabalio. leg.fipcenai^.^^u 
jurMal. in fumma,6^. §. ult.f decondti^. indehit, vel fi is, qur 
fblvit, dcbctquidcm, quoddat,(ednonei,cuifbrvir:proin' 
de()ue (blutum quod eft, ut indcbitum rcpeti poted. diit- /. iff 
' fimma. 6$. $• ult.ff,e$d. D^Eccer. d.claff.^-Difputat^ 8". thefi6, 
adit. 2, CxtciumpradtilaLfipeena.ig. J. i .f d. //y.ubinomi- ^9 
nacim traditur» quamvis dcbitumflbiquis recipiat: tamcnlf 
4S, qui dcdit , non dcbuit , repetitioncm compefcre r non v 
contrariantur /. repetitio. ^^rf[. eod dr l. de hereditate^s. C. de 
petit. heredif. exquibus clarcfcit,r€pctitioncro ccflare ,quarr- 
dofuum, velfibidcbitumquis recepir, licec ^ vero dcbicorc 
non flc folucum. £V^fx« comrouni , eaque veriffim^ diflin'' 
£iioneresexpIicandaeft: Autis,quifoIvir, quod alius dcbcr, 
fuo nomine folvit ^ & runccomrpctit condidio indcbiti , & ve- 

- fusdcbitornonIiberatnr.</./.y?^<r»if. r^. J.i.</./.;>;y5if«?w./r<^/'. 
' mlt ff de condtif. indebit, I fiaparre, 5 . C. eod i fi rjuidpoffef 
jor.Bt. tn prtncip. f. depetif. beredit. /, citm qaif.jS,§, depecw^ 
be^ 2,ff, de folHtimb^ Aut dcbiroris nominc folvit» & tunCi. ^ 




iHini ditur con Ji£kio, vcrurqucdcbitorlibcratur. el.t.repeti- 
j ih 4 4* /. quodnimine^ ^^dr Lfervm- 10. ff, de condiS. indehtt, 
Sic in fpccic d/clx l. de heredttdte, $. C. depetit. heredit, prsulUpr 
poncndum eft; cum, quifalso purabat fchcrccicmcircfol- 
viflc hctcdis nominc: ac ca proptcrceffjr condi^io: quia cuna 

ficrcdirarionomincfolvirJiKlcbitnmnonrolvir, /^r^iif^<:///?/«r 
^tonem iflam approhant Accurjitii Bartoli4s in d l.fipoena . i 
§. i.ff,decondicf indeb.Ckjactti^ltb.t.ob/irvat.cap.Q.DoneU^ 
djtbr. 1 4. Comment. dejure civiLcdp^t^ . Faciuscent. 4 era*. 
' liti^aytdv. quAf} 2. Bronchorfl' ccntur. l. tvauflit^^ctvodv. affert.7%0 
» ' gdtt, i . Vultejiis ad§.fequens, 16. tnfr. de aclionib, num.sj» ClU" 
diu6 ittComment . de condi^ ,tndebit ^cap. i.nu. fS.cap- ^,ft.pf, 
pag^ i4f. (!r Paulm Berens DiJputat.i2.,them.\^quafi.yubivM>' 
tias variorum tnterpretatioues refert. 
19 Q£id vero ftatuendum , (i non conftct , an proprio , vd 
alicno nomincquis iblvcrir ? Bartoius, Angelus, Fulgofius.Ca- 
ftrcnfis, Coftalius , & 7^\\infapt aUegatal.fipoena. tp.§. t,ffde 
(ondici. indibtt. item^ Uoz,z>iM in tra6f'dectntra£iib. ttt.de 
£ondici.tndeh. rubr, de cauf.quafdeiunt ceffare condi^ nu. lu 
opinantur : in dubio prxfumcndum , folutionem nominc alie- 
no cfTc f<idam« Scd redius , me |ud(Cc,conciuditur: in dubio 
potiiisnomineproprio,qaamalicno.folutioneinfadamcenr 

40 feri : nifi adfint circumftantiz* qiiz aliud fuadcant. Tum quia 
in omnibus conventionibus ac contradibus potius perA> 
nam, qux convcntioncm five ncgocium cclebrat & contra- 
hir, infpicimus, qu^m alium, qui convcntioni non intered : 
cum magis ipfius contnhentis, qu^m altcnuscausircsagi, 

* (& quiiibcr proprio potius, quam alicnonominccontraherc 
' cxiftimcrur./. c^w^'^// j^ffldefolutionib.l.cumdeindebtto zf, 

41 inprtncverf qui emm folvtt 'ff,de probationib . Tumquia fo- 
lutio in dubio mrcliigitur facla e^m in caufam , quac magis cft 
uii\isCo\vcin\.l.t*^2,!fdefolufioatb.(^L i.C.eod tit. Atqui 
raa^ .s uciiis eft . Q fol vcns intclli;::aLur proprio nominc fo; vi(Te* 



' §lfiih.modUrecontrahit.ohligatt<K ijp 

Hoc cnim modo fohitum rcpctcrcpotcft, quodabalrcro,/! 
ciusnomincrolQtumprzfumcrctar, quia forrc non cfrcrfol- 
vcndo, condiccrc foivcnti intcgrum haud clfct, Tum dcnique 
n co cafu, quo duzfuntobligationcs, folvcnspotinsfuamur 
qu^m alicnam difTolvifTc obligationcm , fuoqucnomincdc- 
diflTc pracfumitur, <^r^, d. /. & magts. d. tit. nihil certc pro- 
hibct, quo minus tdcm obtincat, quandohoccafu quis foU 
tit, quo ipfcmctnunqnamobligatusfuit, ncqucdcaiiacjus 
mcntc appamir. Et itatpoH Jafinem ind. Lfiptena. rp.§. r.jfl 
decondiii^ indehit^ docuitno^vtjim} cUdiui d^cap. 4, num.pj^ , 
fag,2of^ 

*, >tftimatur praitcrca incfcbiti qnafitas cx pcrfonis pnpillr, 41, 
jfuriofi, & prodigi. Si cnim hz pcrfonx finc rutorc vcl curatore 
fiio naturate dcbitum foK^anr: ct(i inalia pcrfonacc/Tatctna- 
turalis dcbiti foluti rcpcritio : in iis tamcn pcrfonis gcncraliter 
icpctirioni locumclfc, nonambigitur. /• interd$im,2p.ff. de^ 
tendifi. indebtt. Robert. lib. i .fint.jur. cap. \o. D Bocer. clajf.t» 
Dfjput %.t/jef ly.edtt. 2. Cutnonreti 2^2Wt.l.fi ejm pupilii 64, 
inprinc.ff, adfenatttfconfi Trsbell, ubi Moecianus JC air , p u- 
piilum,finatnraranriimdcbirumfolvcrit,nonrcpctcrc. Nam 44 
ntlcgum corrcdio & contrarictascvitctur . f. cum dtkciuf. «. 
ibij.gloftn verb.juri communi. ext. de confuetud. non ufque 
adcomalercfpondcrur : in illalcgcpropcniquidcmmutuam 
pccuniam acccpifle pupillum finc tutorc (cd non cxprimi , an 
abfquc tutorc, aut pubcs is effcdus fohcrit. Idcoquc nihil vc^, 
tat, quo minus Icgem iftamcxaudiamuscodccafu,quopu* 
piiiusfolvitrurorcauftorc, vcicotcmporc, quoipfccfiicacK 
tcrfolvcrepGtuit,ncmpcpubesfa^us. Tuncctcnimnonre- . 
pctc t , utfufius oftendit Robertu6 diclo lcc9%Eudem de re confu^ 
lendi funt Duarenui adtit. Cod.fi cert.pct. cap. 5. Anton. Faber 
hb. 8 conjt[i. c, tf, Petrm Faber, Sturtius , & Hippol. a CoHibus 
Mdl. cujui per errorem, ^s^ff. dereg.jur. alitj^ , quos refert Clu^ 
diwin Commentar JtCQndtQ^indcb- cap.s. nttmer^iJ^* &r^i^(f» 



i6o §.IsquoqHe.iJnJiitt4t. 

4$ Porro indebicura , ut coadid poffic , per errorem fola' 
tumefleoportct. Siquidemfcienccrindebicumquiroivttfdo- 
nafic potiiis , <)uim indebitum rolvifTc reputatur. /r^. ^itifitM' 
dum. j. §.firvusmet4s.in/in'f.pro€mpt0r» leg. t. $. i. lfg.fi it^ 
qni. 2.4. l^finonfirtem.iS. ^.indebitMm-i^in fin. d;' § (jHifili$' 
familiM. )fi.ff.de<9Hdili- tndeb. l. indehitHm. p^in prtnc. C.eod, 

4$ £thucconfcrctrita)urisreguIi:cujuspererroremdatirepeti- 
tioeft } ejus confulto dati donatio eft-^. L cujuspererrorem.su 
ff.dereg. jur. l.fiquis deUgaverit, i z^ff. de nov/it , delegat, 
Id q ue adeo proccdit : u t , licet ea mcnte quis fwiens fol verit , ut 
fcpcterct^ tamcn condidio celFet. /. tjuodquisfiiens.so ff.di 

47 £ondi£iJndebit. Propo(itumnamqucinmenteretentum,ni- 
hil operatur. Lfi repetendi. 7. ibi^ Gothofred. Cod. de condt^. oh 
cduf.ddtor. CephaL confiL 107. num. 14. Pdcius ^ent ). 

4$ qudft.pg. Ac quid dicendum , C\ quis dubicans indebi- 
tum fol vic : an per errorcm folviiTe ccntcndus e(l ? Maxime : ac 
propccreacicondidiocompecic, confiituente Jufiiniano inL 
ult C.decondt^.indebit. ^ufqueconftitutionisrationcsfunt 

49 pcrfpicua:. Tumquiadubitans & crrans injurexquiparan- 
tur. leg^ l in princ.ffde legdt. j. /. defiatu. if . ff» ijui teftament» 
fac.poffi Tumquia nuUadonationisprzfumpciohicmilicac: 
quandoquidem animo inccrto & citubantequi folvit , donarc 
non cen(etur : ac proinde ci foluti rcpetitio datur. Caufa quip- 
pc donacionis hic ce(fance, mericoquoqueejufdcm effc^us 
celface , adcoquercpcciciolocumobcincrc dcbcc /. adigere. 
§.quam vis.ffdejur.patronat. L ex fa^o. 4. s.in princ. ffde vulg% 
pupiL fubftit. c. citm ceffante. 60. ext- de appeUat. Tum eciam 
quia in re obfcura pocius favendume(liiJi,quiindcbiciamrc- 
pecic, quim qui iEjjj^bicum accepit, (ibique donacum cflfe 
contendit. /. non aehet. 41. infine, ff.de reguLjuris. Gum crgo 
hoc cafu , quo quis mente ancipiti ac titubante indebitum fol- 
vic , rcs facis obfcura fic, favorque indebicum condiccntis fub- 
(it: indcbiti condi6Uoncm folvenci accommodati,rc£te(la- 

tuitur* 
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tultur. d. L ult. C' de condu indebit. Vultej. in ^.fequens^ i €. infi- 
de affisnth. num» ^tf- Wefenbec. in ParatitLf. decondtd. inde- ^ 
bit, num. 9^ verfpari ratione , &c. Ncc mo vct in contrarium, ^qt 
quod dubitans tranfigcndi caufa foi viffc prsfumatur , & ob id 
rcpctitioni locusnullus rclinquatur. /. infumma, 6f . $• i , ff.de 
condi6i. indebit. Nam tranfadionis przfumptio contraani- 
inodubiofolvcntcminduciminimcpotcft,i/iir<f7^r<^//y5 Jttfli' 
nianoind. Lult, circafinem^r^eod. cum in tranfadlionibus ani- ^i. 
mus , voluntas & confcnfus , qui in fol vcnrc animo ancipiti at- 
quc inccrto prxfumcndus non eft , intcr vcnirc dcbcar, Mcrito 51 
itaquc hk quoquc axioma iftud obtinct : quod ccftantc caufa 
tranfadionis , vidclicct animo, voluntate & con(enfu,cffc- 
£lus cjufdcm ceffct, (icquc folvcntircpctitio conccdatur. d. c. 
cum cefifante. 60. ext. deap^ellat* Clud. in Comment decondtit. 
$ndeb. cap. ^.num. 6. fag. 23 

Quandoquidcm vcroconftat, duplicemcfleerrorcm^, 51 
Juris & hOcxJeg. 1. in princ, l, regula. 9. inprinc, dr §» fidfaiii» 
cum§.ficj, (^tot.titui.ff^de jur.&faCii ignorant. temp eftivc 
hoc loco qusritur : utrum fadi faltem ,an jurisctiamerrore 
^iiblutumrcpcti qucat } £t quamvis multi autumcnt, luris quo 51 
<)ucerrorem producereindebiticondiftioncm. Accurfin L 1. 
fipfr verb»pererrorem .Cod. de condtii. indebit. ibij^ ad Rubric^ 
Sichardmnum p, (jrinL.u num* z,eod,Wefinbec.inParatitL 
ff. eod, tit. num. p .Jcan, Faber in Breviario jur. inL ^ .LU' 
dovic. Vitalu lib.L, variar, leci. cap. 12. Schickhard. Dtfputat, 
^ .ddlnfi. I z.thef^^ inrefolut. quafi. 2, dr alii : mihi tanicn eo- 
rum, qui fa^i tantiam crrorcm admittunt , fcntcntia magis ar- 
tidzitpertextumapertum in Lcum tjuif, 10. C.dejur^ & f^^* 
ignorant. Lfi per ignorantiam. <f. I fideicommijptm. 7. C»de 
tondt^. indebit, L error. p. Cod.ad leg. Fatcid. L regula, p . §.pe- 
nuit. ff. dejurdrfa^iignorant.cumfimiltbu4, Ratiodiverd- 
tatis pctenda eft ex Ncratio/>; /. i.fi. di^o tit. quia jus finitum 
j & potcft, & dcbet clTe : fadi interptctatio plcrunquc ctiam 



jjprudcntifTimos fallit. Undc cmncs homincs jura intcITigcre 
& fcirc dcberc , aHbi dicitur. /./f^*'/. :? . /. /r^f//i/fr<///^«7^.^ 
^ *• j[6 C.^^/f^/^r Etculpamcontrahit.qui |usignorat,i^rf»«9, /./4- 

' ,./•' , ' tdcmlpA,22}Anpriitcif.ff^dev€rborfi^tpcat. Huic^/fJfiipH" 
' . ■ . lanturfententt^tDuArenuiinCdmmentar' adtit.de condiB.in»' 
, . debit. eaptS- Cujacim in dj.fi per ignorantiam . 6. C. eod i» 

• *. ' *^ Commentar-ltb.ip. qu^fiton. Paptntan.pag. fii. cumfeq. Eguf- 

'' r ^i-' • nar. Baro Heigimm hoc §, num /8- R4>btrt. Itb. i fentent-jur^ 

^7 ' ■ iap. 6 7. Donell. Ubr. 14» Commeniar. de f ur, civtl. cap. i ^« 

' • Julius Pacim centur. 4 . c*«i»Zcc^«#«v qudft. e &in Rubr. C. dt 

, tondiii.indebit,num.6&inLfiapatre,s.mumso(frindt^» 
> < $i' Lfideicommififum.j'Codic.eod. VultejusimdiQ.^.(equen5^i6* 
'ii^ ■ 'ff. ' mumer. 5-4, tn/r. de afHomb^ Hotoman. ad titul.ff. de condt^» 
. indebtt.pag. mihi. iuD.Socer. clajf.2, Difput.%' thef.iZ. edit^2^ 

.K ' , Matth. Stephani centur- /. tjuafiion. 1 7 . Petrm Faber- in /. cujus^ 

V-- errorem. ^.ff.de reguLjMr. Bronchorfi. ceutur. i. fvafio- 

' - ^ ^avuv. afiert.jy. edtt. /. Arumaus exercit. Juftin. i f. thef.i^ 
' J'-- Clud, di^. Commentar. de condt£i, indebit. cap. 1. num^ 14. (fr 

' . ' ' 'ii ^ J^if Httnon. Dtjputat. 13. contr§verf 7. koberm Dijputat. 1 4^ 
thefs. Amdr. Gerhard. Decad. t6. quafi. 6, (jr Paulm Eerens Di^ 
fut.. 1 2^ them. j. eiuafi. 4 . 

Huicaflfertioni primo non obftat, quod ex l.juru ign§^ 
raatia. 7. error. %,ff.dejur.(jrfa£i. ignor. objici folct : juris 
errorcm in damnis rei fux amicrcndae non nocerc* Eum au- 
.^•^;. * tcm , qui indcbitum folumm repctit, quod fuum eft, petcrc.- 
* *VV' ' Ergo juris crrorcm ci non noccre, & confcqucntcr indcbiti 
condidioncm parere. Nam Fapinianus JC in utraque Icge 
apcrtc ait , errorcm (eu ignorantiam juris fuum pctentibus- 
non noccfc. A(l indebitum condiccnsfuumpctercdicinoa 
potcll : cijm dominium rei inde bite folatae in accipicntem 
Xtm^u\txVi'Duaren,^DonellmlocisprdaliegatiSt&Clud.di£f^ 
. -jr- €ap.i.num'2^.&/eifq'ubietiamaliter, (jrqmtdem fatis proU» 
x}, adtfiam objeClionem ref^ondet.. 
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^jfih-Modkrecontrahit.ohligatio. iS^ 

■■^^ 'iSccundo non obftat Kcmmis.32.^. i.&l.fifidejujfor-sp* %% 
jfde condt^. indebit, ubi fidcjuflTori in jurc erranti , atquc indc- 
*,«bitum folvcntijcondiccodi juscompetit. Etcnimm^//?^ ^,fi- 
dcjuflbtnon juris> fcdfadli imprudcntia lapfus crcditori , qui 
pa<ftum dc non pctcndo fccerat, fatisfccit. Fidcjuflbrfiqui- *' 
^em iile fortaflis pcopter memoriamlabilcm, padi de non pe- 
itcndo,quodipfifcccratcreditor,fuitoblitus. Nequehxcfo- 5^ 
"^lutio • tanquam divinatoria , culpandacd, aut rejicicnda prx- 
^^lertim cum in dubio ea accipicnda fit fignificatio fcu interpre- ; 
v<atio, qax vitio vacat, aiiifquc lcgibus non contradicit. /.fV' - 
4imhigMa.\g.jf.delegih. 

Tertio non obftat lex. 1, in princ. verffi vere hoc. ffi ut in ql 
fofifjflegatorum fervand. caufejfe lic. ubl hcres , qui legato- 
vrumnomincpercrrorem juris fatifdedit, cum remiiraeicfret 
teftatorc cautio , fatifdationcm condicerc poteft. Ex ipji 

• Damqitcxturcfponfiocommodefumitur. Nonenimibiprg- 

* cise Ulpianus affirmar, heredcm injurecrrantcmcondicerc 
fatifdationem polTc ; fed tantum ait , benigne quempiam dice^^ 
reyfatifdattonem condtcipojfe. Quibus utique vei bis haud oI>.: 
fcure fignificat; bcnignitatis & asquitatis quidem rationeac 
intuitu hoc ita pofic tolcrari ; idquefivorc ultimz voluntatis : 
quia voluit dcfun^us hcredem non caverclegatariis: aliud ve- 
loipfojurecflcreceptum- Quod autem bcnignc & fingulari 
xatione alicui conccfllim cfl , non efl trahcndum ad confc* ^ 
quentias- leg. cjuod vero. 1 4. cum ll.fiqq, ffldelegtb. ^argu-^ 
fftent. leg. qut negocia- in princtp. verf id enim benign}.ffl:, 
mandati, 

Qiiarto non obflat l.fiapatre. r. C- de condi^ .indebit , ex <Ji 
qua colligi pofle vidctur,erranti in jurc condidionem dari« 
j^andocjuidem filius emancipatusibinonerravitin jure,fed 
in folo fado : quiaputabat , tenapora przflituta, id cfl, annum 
fiondum prxtcriifTe , qui ramen prseterierat. Sane fi tempora 
prgtcriifle no ignorafl*et^&nihiIominus exiftimaflct,fc jurc ho« 
, X 1 nora- 
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norario poft anniimiucccdcrc poffc ; in jtirccrraflct, ac proin^ 
** dcindcbiticondidioeirioncornpcuj(rct,</./.^*rw^«/^f.io. Cr " 
deiur. drfa^JgnordHt. d-jn/rthffs concareUnttbm Ju^eriki mU.. 
V. .. Ugatu ^numsi. 

^2 Quinto non ob(bt LJratertefratre' j% inprinc.f.decm» 
. -* ^/V7/>i^^//. ubifratcrfratrifoIvit^adquodobligatQslurcnon 
fbir; & tamcn ccpctitio foluti pro pattc dimidia, fccundunv 
didindioncm Africani, £ratri 6:>i vcnti tribuitur. ^ortiam iliic 
non juris , (cd ^Ql\ crrore (blutio fa^a fuit* Frater cnim , qui; 
fblvir,^ forteputavit, mutuumpoftmortcmpatrisfiiiflccon* 
tra^um , vcl cx caufa caflrcnfls pecutii » illius , qui mutuam pe^ 
cuniam dcdit, Clud- d. Commentait. dt condiii. indeBit. cd^t li. : 

O Scxtonon obflat L 2- §. r. ctim fiq.ffide condiSt. indehiK 
ubidaturindcbiticondi^io»quandocxtcflamcnto falfo» in- 
officiofo» rupto„ycUrritoaliquidfolutumcft. Tcftamcnrui» 
autcm falfum, inoffi^dofom, mptum, veticritum diccre, ad 
juspcrtinet, nonadfadlum. Ergojutiscnorefokitomrepcti 
potcft, NoniUud,/«^iv^m,,obftat. Quiancquaquamibicr* 
■■ \ latum fuit in jurc , fed in fndo. Tcftamcntum quippe ibidcoi 
nonfuitj vclcaufacxhcrcdationisfalfaapparuit» autprobata 
^ r non fuit j vel patcr filiumobiiflc falso cxiftimavit, qui poftca 
' . abhoftibuscftrcvcrfu5$ velaliudtcftamcntumprolatumfliir,, 
' dcquohcredi prius inftituto nihil conflitit, vcl heresinftitu» 
^ tus Jgnoravir , poflhumum natum in utero fuifle : qus 
,« . ~omnia£i^umrcfpicere, ncmonoaincelIigir«.C/W/tff.^.^4r^.u 
. ^ num.^z,. 

T 64 Scptimononobftat, qu6dindebiticondi£liocx2quita' 
teti2t\iXd\\ont\iiJ.ihjHmmd.6s.§iiitffdobrem^.(i'Lfet].ff. de 

. • w. . condici, tndehitt itquitas vcro naturalis non tantum in crro- 
refa£l;,fcdetiam in errore juris obrinct. Rejpendetur eniroy 
afquitarcm hanc naturalem ad jus, utpotcquodompcsfcire 

; dirbentacfctgidaaTQoacflc^ii Ueges.s* &p» C^dclegtb, Juris^ 
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^quidcm ignorantia lataculpa eflcccnrctur.^././*i/.«t^/ifi5p<fr22/. 

^r//>r» lf.de verhor^figntficMt^ Hjcc autcm in contrailibus s f 
dolo arquiparatur. leg. quod Nerva.^i.ff.deffofit, /. i. J. Uj^T^ 
tnenfbrfalf.mod. d$x, l,fifidejuffor.-L9Anfrinc.f.mandaf,(\jX 
ncminiprodcflcdcbet./". i'§ Kjf de doli mal. mer. except. l, 
ifa detnum^ w.tbi^ne quis doHfuiprAmium feraf.ff. de recepf» 
arbitr, /, itaque^ i2..§.t.& teg. eum, qui. i4^§.tf autem.fi, de 
furt. Usjde criam juriscrrorcmadul\icapioncmncminipro- 
dcflc conftat. /. nun/juam, l{,fi^,de ufurpat. ufucapioniiu * 

Odavonon obftat/ eleganter ii. §. tttmfiob tranfacliO' 67 
nem. i.ff dc condi^. indehtt. c x cu ju s fpcc i c m a n 1 fefl u tn c flc 
vidctur,crroicjurisindcbitumrolvcnrem, cjusrepcritioncni 
habcrc. MuUum namquc rcfcrt &intercft: urrumquid^tan- 
qriamindebiLum, (itfolutum j an vcro qnaii cx caufatranfa- 
^ionis, dc qua lcxifta ag't Ncqncenim, fitranfa^liofuctit \^ 
utilis, rcpctitur, quod excaufa tranfadionisfolutHmeft,ct- 
lamfiadvctfinius in rcfitigicfa & tranfaOS nih^l »uiis habucrir.. 
Atfltranfa^^io in':rjliscft, qiiri(i indLbirnm rcpcti poteft- / 
fumma. (ff '§t i . ff decondi^. indebit. 6ctn c.ifn dtcli 

itemfiob tranjctdtoyiem. repctiriulocumir.vcnir^cun) rranfa- 
ftionuHas vircs habcat : fcd ea f nafilcrnfult o, lilpianus 
ibidemloquitur.yt\ oiationc Divi Mjtci ({nutittquttexl.cum 
hi.%.inpr,rijje tranfaci .).\^^\ wvxm Idtocjucnonpropter juris- 
crrorem, fed quod rr.Tn;a(f\»« a imrnic>run^, teft.imerrtorcli- 
ftorum. finc Praf roris audorirjtc f.it1«i non fiibfiftir> rcpctirio- 
ni locus rclinquitur. d. l t um hi 8. inprinc ff". d.rif, ' • 

Pofbemononobftar, quailmultisinlocisnmplicitcr& 
gcncralitcr, abfquc uila diftinfl^one.traditurjir.debitumper 
crrorcm fo'utum repcii pofle, hoL §- ncfiro l, i.t quiexceptio- 
nem . ^Q.ff.de condiCl, tndebit. /. i. C. eod. & in toto , eoj^ prolixo 
ijj' ini'ig^i titulo ff,de condiSt indebit. nulla fit prorff4s errcris 
^faSit mentio. Nam clfi iftis lccis nihil de ertofcdiftinguitur: 
aliis tanieii locis & diftinguitur,& difeite dc errore juris exprci- ' 
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i66 §. Ts quocjue. /. InJlitHt. 

fum cft} quod per huncerrorcm folutum fit, repcti non porTc, 
d- 1. regnla. p. ^^benuit.ff.dejur, drfdif* tgnor-d. i cum ejuis^ it. 
C- eod. (^r fimdwusfi^ra dddu^is^n.siidr [ef. Hos igitur loco«, 
ut ad intcrprctationem aliorum, & ad exccptionem crroris ju- 
ris pofitos.id cl\,utccrtos, minimcqucdubiosrcqui,& fccun- 
dumcosgencralitatemfivc ambiguitatcm aliorum intcrprc- 

69 taridcbcmus4ldq;facerejubemurduobusprxccptisjurisno- 
tifTimis, Unumhoceft: incivilee^rc, nifitotalcgcperfpcdS, 
unaaliqua particuia ejus propofita, judicare, vcl rclpondere./. 

70 incivile^ z ff.de Ugib. Attotumcorpu5juriscivilis,quouti- 
mur, unaquodammodolcxefijiiiliniani, qui<)uidquidineo 
rcriptumeft,ruumeflc,apcrte piofitctuii.i.§,tanta autem»i0. 
cJevetjur.enucleand. Eft igiturincivile,& cotra hanclcgem, 
cx quibufdalocis judicarc & pronunciare in univerfum dctou 
hac repcjtitionc, omiftis aliis , in quibus ccrto adjicitur aliquid 

71 vcldctrahitur* Alterumpr«ccptumhoccft:intotojurcgencri 
per fpeciem derogari, & illud potiftlmtjm haberi,quod ad fpc- 
c\cmd\xcGt\ivciC^.l*intoto.%o .f^de reg.jur. Jam vcro quibuf- 
dam locis dcfinitur, per errorcm folutum r cpcti poftc j genera* 
litcr hoc quidem: fcd ahis locis certis cxcipitur ex eo generc cr- 
rorjuris,dumnominatimtraditur, quodhoccrrorcfolutum 
cft,nonpofterepcti. Qripcircaquodadhancfpecicmerrori« 
dirc^um cft,id potiiis habcrioportuir. DoneU. d.CommJejur» 
civAib. 14»C' i^pag-^^f^y- Conftantcrcrgoconcludcrv- 
dum : tantummodo ob crrorcm fa£li,condi£lionem dari. 

72 Nccurgcr, quodregeritur:ignoranriaminpropriofado 
tolcrabilcm haud cftc- /. quanijuam.j^ verf quiafa^i^ff. adfi- 
natufconfult^ VeUejan. /. quifquii. ts^ Cod derefcmd. vendit. ac 
proptcrcaindcbitufoivcnti,tanquaminpropriofa£tocrranti^ 
condi^lioncmnon conccdi. Etenim idcircoci codiftio indul- 
gctur; quod jure naturz iniquum fir, utindcbitumfiDlutuni 
maneat pcnes cum , cu jus cfi^j non poreft , & qui cum aitcrius 
damno&injuriacupitlocuplctari, I namhocnatura. \\.ff.dt 

cor. tondf^Jndeb, l'jur€natHrAtio6*ffdereg.jHr,\dQQC{\ utis,qui 
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f§d'U^U,i»prificfp* CodJefuredeUberdmd.d, l.atmdeuMi' 
74 te, tf.§, i.f.de probanemk, £(l tamen diffccemia aotanda 
intec ^nonQtiam jutis, qux militibus, &iUaiB»i|ucfoeB»i4 
nis pcatbetttr. Mtlicescaiinobitifis^orantiam cxcu(aatiiCT 
femper}&em*nx vero certisdiintaxaccaGbiis. d. L regmU,p.im 
priit^.f.dejmr.&fii&.ignorant, Foeminapiteminlucrisnofl 
cxcafanciic» l.error faSu d^tit. l. quMmvit.\\,& 1^mI$.C^ 
€9dt L iu e$. tto §.fi»'Jfdireg* ftir. MiUres autcm in I uccisquo* * . 
que,ficacim nores zs.annis, excufatione d^ladicailtliLlLif 
ditfrdtwr. 7. $ hedie. 6. mbi Cmjdeime* ff. de meimmnh^ 25. dmneu . 

75 Deaiquc & rudicis j us igaosare permUTum eft : maxime (1 co*i 
piam Jurirconfulti habcre noopolGac, d. UregmU.p, §.{edfm' 
rie*i*f. de Jmr' ^fitli. ignordnt- L ex qmibMfdMm, a. §. mlt.f.de 
jmr,fifc,lA.imfim.ffideeddmd.dMg.€itm deimdebito-t^ • §.i-ff.de 
probdtionib. L ^mitmttqme,%. Cod^ qmiddmoiii$ddk$mfiffefffef : 

j6 ptttt* <^x<emAftm&Stxi.^^ ^asB jniisliint n^ ' 

Cttralis,igaoEaaciajiirisnequaquaaafcrmiccicor. Haode^ 
enim audiendus miaor «ibemiaa » talle»» vd rufikns «fir - 
prastendanti lc nclcice revercntiam patentibus deberi : aut le . 
fprigflorai^iam juris iniceQum,adiilteiiiim»liomicidium£tic« 
tamv^ commififrc. • licc fiqaidcm iurciuaocalifiiotprobca^ 
quorumigaontioneoAacmolaacmentis prstenderepotcil^, 
cumjusiitud nefcire nemo valeat. Lfi ddmlterium' \%,§.qtt^ 
re. %»jf.ddleg^JttLdeadulter. Cujac. lib.i. defmt.Pdpin. inex- 
jU€dt»diBdLerrorfd^$.%.imfimmJf»dejur. ^faB^igner.hmmj^.i 
- hmddns Clmditts d. Comment. de €$mdt&. imdek Cdp, \ . nmm, 

' 'Eddemj^dereldt}D$me&M^t%C$mmtemt^eUjitri€ivU*edfat^ 

^eap.ult. 

77 Licecporro indebicum per Ignorantiam feu errotcm fadi 
(blatumrepetipoflCffamoognitum exploratumquent: iliud* 
tamen iiaud efTc perpetuum , fciendumeft* £x iis cnim cau- 
fis»exquibus inficiandoliscrefcit , hoc e(t> in quibos aliquis 
mcndacii coavidas puaicur» &pco fimpio condcsnnatur la 

dupluBi^ 
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duplum(vcl tiex L. Aquilia, exlcgatoraaofanftisEcclcdis, 
& csteris vcncrabilibus iocis rclido , itcm cx dcponto ob rui- 
nam, inccndium, & naufi:agium} indebitum folutumrcpcti 
non poflc , manifc(k) conftat €x $. w//. infr^ de ehltgdt^ iju£ 
quafiexco^traB. nafi. ^.fedfurtiquidem-^^.mfi^deaSitonib* 
l. ea, qua, 4. C decutdiii.indebit, Hujufquc pronunciati alii 
aliasrationesafllgnant, BartoU Bald, Angel. D.Bocerusim 
repetitionedi^a 1. 4. Duarenusadd. titul. cap. uU. Arumates 
Exercttat. JuJHn^ \^jhef\6, Vcr6m, horumopinationibus 
omiflfis, mihiconvcnientifTjma vidcturrattOyquxdefumitut 
txl.cujHs 5;.^^rrr^./4rr.h;cnimirum:qu6dcxhiscaufi$,qux 
inficiando in iitc crefcunt , id , quod (bi vitur, quatum vis inde- 
bitum* non tam per crrorem, qu4m i fcicntci vitanda fciL 
poenc caufa, quae ex juris di(pondoneinficiatori imminct.foU * 
Vi putetur. Exempltgratta: Qui cx L. Aquilia aeftimationcni 
rervioccinfolvit»isquamvisrolvcritindcbitum,fiipfenonin- 
tcrfccit:tamcn hancetiam ob caufam fblvit,ut libcraret fe me- 
tu acpericulo paen;,quam inficiando fi vcnegindo in duplum 
crcfcere fcivit, & in quamincidctct, ncumadverfariolitiga- 
ict, atquc fuccumberct. Proindc fivc ipfefcrvum intcrcmc- 
rit,nveatius : nontamcnpecuniafblutaapuddominumfervi 
cxtinfti fmccaufarclinquitur. Ide6enim,utdi£lum,folvit; 
qu6 periculo metuc^ue poenx dupli , in quam litigando incur- 
rcrc poffct , (c libcrarct. Aft co mctu jam eft libcratus : ac pto- 
ptcrca caufa, obquam confulto dcdit, fccutacft: &confc- 
qucntcr folutum condiccre non potcft. Attjuebancrationem 
nonobfcure gmfle^unturCujacius in ParatuL Codic. tituL df 
condtii. indebtt. Vultejus in ^.fequens. /^. numer. 47. infr^de 
d^tonib' DoneUt Ubr, 14. Commentar, de jur. tivil, caf. i^.fd^ 

fin.27t.Paciusindt6i leg,4., Cod. de condtit, indebtt^num.j^ 
of^ novtjjtm} refirens Cludius in Commentar, decondt^.in- 
dtbtt. caf. 4. num^^^^.ttbi aUorumrdtionesrefellitt 

Y Prxdi. 
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?[xd^C{ h nonadvctfatur / i»deNer4tiug. §. uU.ff. 4d 
'. Ar^.^^^rf/.ubiUlpianusexJulianirentcnciarcrpondkHcgisit» 
quilktadioneflacdrarCf(i«|iii(piani f3ls6con^itcanir,fehoini* 
. iicmoccidi(rc:acproindeeoQomincindcbite Iblaramrcpcts 
pofrc. i\rifi»ibii[ie,quifaIs6confctfiLifcft*(erTBni(<^^occid flre, 
c6£eflionem hanc ruam ca dccaufa revocarc potcft : quod fcr- 
Tusoccifus ncm foic, fed adhoc vixit ; Htextpf§textupefjf>t(tie 
Ueptet. In no(hoautemcafi>,qao condidiioncm irdc bit. ccflli» 
rcdicimus,fcrvusrcreJicetnonabil!o,quiciBsatfiimaucneni 
lblvit»ftdabalio,Riitocci(b». £cb€K:cafucondi£lioindebiti 
Bullarcniisconipeiir,^ / ea, quM.^xMttedumdiJ^JitkJittfr^ 
diMg. ^M4tf. exec»tr4ii^M4jc,qaxt9meo€omfctcTctSi Tcr- 
Vu% ]fte,qui occifus putabacnr, ^nemine occifu s foiflet.Huju(^ 
• •^uc ratio eff : quoniam is^oi ideb (blvit,qnbd opinenir,(€ Cct- 
▼aminterfeci(!e,duas ob canfa&fiilvit: pfinum qatdem,qu6d 
lcrvum interfccit:4eifide ver6.utincCBponi«iiificiationis,p€i 
>• qiiamli6iiidiiplamaeftiry(eliberet Quocircaficonftaryier* 
vumnondleocdfiiin:datectianicaifiiC| &percbcdeqttena 
Iblutum, cx tacita conventione, nappacuerit/crvum non^ 
mcdio foblammdle» fed l^ritum duccre, ei eft tefUtiicndttm» 
' 4rg» d, L inde Ntrmkm, v^. $. nlt.ff, 4d leg, AqitiL 
79 Simflitcr non advcrfatur : natur4 iniqunm eiie, aliqQcn» 
cum alccritis daomodc jadiuMocnplecari./jV4f i^#rMr#«r^.i4» 
io ffJiewdMuUXjmtfdntrda^^.fJleTeg.fttr.ficm^ 

dem^maxtme tansen in jure» «qoicaccmipedandam cflc' /. m 
mifnih.9§ff^$dx^ uoi verfom jus noftrum fit art «qui U bo» 
tX^iifmitoreCttfimlA, infr.fjiejtift^&juw. Ideoqsaicdpic»* 
temiadebitum^tcneri adc)iisiefticiittoocm,& Iblutum repcti 
pofle. Civ«r.aiiolb4%cdenonpcrcrrorcm,(cdii&ienceindo- 
btCQmfi>latumvi(tearm;m4litcferedimac,dup]iqiiepoena» 
cviCcc:«ioeft,qttbddeiaiqiiicatc, veldetrimcntoconqoera* 
St .tnr:ctovolenci&(cicnttnulblniqBicaSyautiniatia^i^/.^ 

uf^4de$ff.deinsttr*l€mmdi9i$4Hmk,lJ^C^iin^ 
. £&i$i^j.diite^imr4it4^ ^ 




Clmkmodisrecontrahit.ohligano. /7/ 

Sicquoqucnonadvcrfatur: iniquiusnihilcflc, quimfi, 
cum legatum reliduni non eflct j heres camcn cxiftimans.ccn- 
tum (verhtgratia) cflfc Icgata, ca folvit, repctitioncm ipfi non 
dari i prxfcrtim in lcgatis,pictatis intuitu rcli£iis,de quibus hic 
agitur : ciimEcclcfia, cultrix&audrixjuditiai, non patiaturg^ 
contrajufticiamaliquidficriinfciVelinaltcrum.f.iifw/V.i/fy/rff- . , .\ 
<:lefi4 enim^ ^cde alienat,feudi^ lib. i^tit, i %.feudor^ itcmqj ini- . *}*^ 
quius nihil eHc, quam fi , cum (crvum tuum non vulncraircm, .'i >. 
, vulncraflcauccmmcputarem.&obiddcccmfolvctim.mefo- 
lutapcrderciScrcpetcrcnopofll" Hcc,/;;^ir4w,&fimiJi3non ^jtt *W 
advcrfantur. Nam (ibi impurarc ucbct folvcns , quod fpontc ' 
&uItr6,&quarircicntcrindcbitumrolvit» Ejusquippevolun- :i. v 
tatc rcs in accipicntcm tranflata intclIigitur:adcoq; accipicns, 
intcrvcnicnterolvcntisrcientia&confenfu,Iocuplctiorrcddi- \ ; 
tur : cui ab initio libcrum fuit, nihil (bl vcrc,& dubium litis cxi- * 
tumacpoenamduplicxpcdarc. Nihil igitur hicrationi&x-<A^ 

<^\X^\\QOX\\i'ki\\im^2i\x\tm4ocente Cludio d.c 4.n.%\,(ir feq* 

£tfi vcro Accurfius & Dodtorcs pkiiq\adhunc§.nofiru,^ g j 
4td Leleganter.2}.§ ult.ff.de cond.tnd.plutcs cafu5(pura caufam • *" 
\\idiQ2i\.l.i.C.decond.ind.)\ins]]xizi\d\.lnarnpofleaquarn.g.§.i^ ^ 
^l.fia6ior.36ff.dejurejur.§.itemfiquispoflulantedi,tnfr.dea- 
i?/<7»/.pictatis, l.cum is,qut.i i •§ multer.ffJe eond.indehtttznC^ ^ 
4X\on\S'Unfumma.6s.§- 1 .ff.d.t.Sc dcmqiCcicntl^ J.indebitu.ff^ . 
Crtf^jcxcipiunt,quibusindebitipcrcrrorcmfolutircpctitio- . 
ncmceflarecxiftimant:attamcn,pr<gtercxceptioncm/Zr^fr/»/ 'V. 
».77. propofitam, nullam aliamrccipicndamcflre,rcdiuscon- 
dudirur. Quod.n.quiscondcmnatuscxcaufajudicatifolvit, 
maximedebitumfolvit:fiquidemjudicatiadioconftitutacft ^ * 
ad illud cxigendum. /. miles. 6.§. ultim, ff.de rejud- leg. acfo^. ^ ' * 
ri. 8, Codtc. de reb. (redit^ id autcm maxime dcbitum cflc g . 
conrtar , quodab invitocxigi potcft. leg. debitor. io%. ff.de . f 
verb.figntficat. Sicctiamquodexcaufa)urisjurandift)lutum 
cft, nonindcbitum, fcddebitumfolutum cft : quia&hicnon .. ^ 
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mintw aaiocftcxcaufajurisjurjndi, qu^m cxcaufa iudicad 
d.Uaori. Z.Cod.dereb.cred.d.§. ttemfiquis. luinjr.de a^ti^ 
ntb. ParirationcGmatcrfiJia:nomincdotcm Wcdit, fc co na- 
minc obligatam crcdcns; non onininoindcbitum, fcddcbi- 
tumnaruraicpictatis conrcmplationc folvit, ^r^* Lnatur4^ 
ifJ*\of.deob!igat,c}raa.L»atMraliter. ij.jf: de conditJ m. 
debit. &fiwliHmallegatar:tmfuprantim. 14. ftartcrcj quod 
cxcaufatcanfnaionisdatur.nonutdcbitQmfoIvitur: lcd da- 
iurobcaulamfuturam,utalitedillcdatur.^././^r/J;7;w^ dr^ 
§. iff.decondta. indebitj.2. C. eod Poftrcm6 & illudin con- 
' ^flocft. cumrcpctcrcnonpoircqui fcicnsindcbitumfolvlt. 
d, l. indebitHm^g. C. d ttt. cnm concordantibu^ fttpra adduais 
num.%. dr^s. Sednonmagishocpcrtinctadrcgulam^quanr 
fupcriora : cum rcgula concepta fit dc indcbito pcr crroi cm 
foluto. Iraquc cumiftaomnia tam apcrte ad rcgulam non 
pcrrincant : valdc ftultum & ridicirium cfl^^illa cxcipcre ^ rcgu- 
la , quxnon foium canoncontincantur, fcd criam cxcludan- 

tur. Suntque,omninocxccptioncsjffmilcshis:fiquisdicat,in. 
debitum folutum rcpcripofle, nififitdcbitum:autfiquisle- 
gctomncs li bros,quos habct in bibliothcca, cxcepris ftaruis Sc 
imaginibus : quafifcilicctquifquamtamcflltfluitus.qui pu- 

^ tarcr, dcbitum indcbiti appcIUtionc , aut flatuas appcllationc 
* librorumcontincri,uth2ccxprioribuscxcipioporrcrct. ^f^ 
qite hoc ita eleganter declarat Donellm lib. 1 4. Commentar. de 

-^Jttr, civ. cap.^.pag. lyj^quem rrferunt etiam , ftijuuirtur Pe. 

\ trus Heigtm hic num. 23. cr Dn. Coliega Boceru6 clajfj. Dtfh. 9^ 
^ thrf2\.edtt.2.. ^ ''^ 

^ ^cftatai^icquaindebitumforutumrcpctipotcftrqu» 
-4. condiaitiaaaioajuftinianovocatur,w>^^?ff.>!;^r<7..frequcn. 
^ ^^^SQond\aio\ndcb\iLtot.tit.ff,c!rC.dec9ndta.tndeb.non^ 
e ;.liunquamindcbitiaaio. Lfifideptfor.2p.§hocidem.yinfin^ 
■ / mandati, l.ftrvus. 24. inprtnc.jf- deaeiiomb. r/w^^ quando- 
quc aaio condiOionis. Uu adfinem. C. decondta.indebtt^Lx^ 
i. - '' ■ ^ cda 
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Cdecondt£i. ohcaufamdAtor, interdum indcbita condidio. 
tndebitf foluti' 1 5. §. i . in fin, ff. de condi£f. indehit. 6c nacpius 
Cmplicitercondidio. l. z- infin [»ea,ej$i€, 4. d^Lfitf.C.d^tit^ 
d. l. tndehiti. n. ht princ. &§'i d. l.fi non fortem. 16. §, adeo. 7- 
(tim § fiff & §rfi decem. rsJ. interdum • 1 g. in fin* l.fi in area.ii^ 
t.if ,cur,f4,infin.l.firvummeum,S7' l. fi ii ^ <jut,4s .Ldomi- 
mus.sjJ,exhisomnthui. ^^.J^fuffiat.s^- /• infumma. 6s §*fi d 
agere, }.(^t.fiq.f^eod. Eaquccompctitnontantijmci , qui 
folvit indcbitum per crroremi fed & hercdi cjiis : adverfus 
Aim , qui in fofutuaB acccpit, & cjus hcredcm» l.fifundt. 11. 
^ui heredis. 4 6,ffi. de condtifJndehtt l.fi apatre, 5- . C. eod. Kc c 
ob(lat*qu6ddcfundus, quinonrcpctiit indcbirum, donaf- 
fc vidcarur, argumenr. l citm hicfiatus.i i , §. i.jf, de donatjn- 
tervir,fjruxor., acproindc hcrcdi condiflioh^cnonaecom- 
modctur. A^^windubioncmodonarcpra^fumitnr, /. cumde 87 
indebitO' 2r. circa prtnctp.fi'. deprobartonib, 6ccon]unxin d.t^ *' 
eumhtc fiatus. ncquaquam donaflc, quod non rcpctiit, fod 
cjusdonationcmcxprcf^cfaiiamconfirmafrc ccnfetar. NihJ gg 
quoquc movcr, quodcondidiofjtad oinpcifonam : idco- 
quc pcrfbnam accipicntis non cgrcdiaror, ncc hercs cjustc- 
ncatur, <fr^*«?^/r/. /. ufusaejjua. 2 1 .ff.de ufu ^ hahit,[.privile' 
gia, tsKf^ff, de reg jur. c, privilegium^y, cxt. eod. tit. in 6. Hc- S 9 
rcs cnim & dcfun^tus pro una cadcmq^ pcrfona habertur JV^- ^ ' 
'vetl. \%Jn fine prafattonis . idqucinomnibus contra£t:bus& 
obligationibuspcrpctuum cft , ut cadcm obhgationc tcncan- ^ 
turhcrcdcs,qu«tcncbaturdcfonduSc Sedvtde Cludtumuhe' l 
rius hac explicantem in Commentar. de condiil tndebit -cap.s. * 
num. 1^2.. cum altquot feqq. ^ cap. . num. i-(jr69. cum fiqq, 
fagin.3t2, 

Sane haud novum eft : ut,qucd a!Kis folvit, alius rcpetar. 
/. necnovum^S' /• citm iudehitum. S7, /. tutoreS' 6i,4bij^ Cotho- 
fi^ed.ff.decondiCt, indehtt. (ytbtdcm Duaren, cap. 8. Inde con- 9^ 
vcmcntcrquxficumed: anprocuratori .quiindcbuamfoivic 
'-^j, Y j. pccu- 



/ yjf % Is quoque. /. Infiitut. 

pccuniam, & an contraprocuratOTem,quiindcbitumaccC' 
pic, condidio compecat: anvcrodomiao, & contra dcmi- 
iium dctur: £t, (idominusratumnonhabuerit, procurato- 
jri > & adverfus procuratorem compctere : (in ratihabitio 
domini intercefferit > ipfi domino > & adverfus dominum dari» 
rerponfum cft. l.Jipracurator, 6 -ff.de condt^}- ifjdeh, l.Jifrocu* 
tatori. \^.ff.d€cofjdtS},cauf,data, cauf,rjonJecut.DoneU lih.!4* 
Comme^f-dejur. ctvil.cap. i ^.pag^x^it&JeqXlud^d.cap.^, 
num.%\*cumfeqq^(^ d.4:ap.6.num. \ 6-&feqq. Quodfiduo 
rei , aur reus & fidcjufror , qui dcccm dcbcbant , viginti parilti 
lblverint;Ceirusait,fingulosquinarepctituros./,7?/><r/?*.i9. J. 
ulc. cum L feq.ff.decondtCi, indehit^ Si vcro non paritcr.fcd di- 
vcrfis temporibus foivcrint: is, qui pofieriusfi3lvit,indcbitt 
condiftioncm habct- 1. cum du9 2s. l. ult- §, Titiu^. i .ff. d. tif, 

9x Atquid, fiquis prorco, quiindcbitumpromifitpererrorem» 
fidejuficrit & folverit : rcone , an fidejuffori condi^iocompe- 
tet? Et, fireinominefolvcrit, rcus condicet: fin fiio, ipfefi- 
dcjuflbr ^ ftipulatorc repetet. l.indehifampecuniam.47.ff,d^ 
condici- indebif, Cujac. ltbr,%, ohfervaf.cap g^Clud^d.cap.s* 
»um.p4. &feqq. Cxtcriim fi quis pecuniamindebitc folutam 
bonafideconlumpfcrit, vel cafu aliquo perdidcrit: adverfus 
eumhanccondidionemnon dari, nifi quatenus iocupietior 
invenitur , zquitati confonum putatur, /. idem eTi. 5. verffcili^ 
4€t quody drc. L nam hoc natura^ i^.&L hac condi£ito. 6 6.ff, de 
condiSI. indehit,Jafon num.j, & Zajim Kum. 6- in 1. indehiti^is* 
^.fed&Jinummi.ff, eed.Molin- in traciat. divid. &individ^ 
part. z num. 139. 

^2 Pctiturautemhacadionccondi£titia vcIidipfum,quod 
folutumctt: veltantundem,fivccjusaeftimatio. /. quodinde- 
bitum ' 7. l. in fumma.6s. §. in /rumento. 6. ff.de condUi. indebif, 
l^fifiperoi- 2f. in fine.ff.de pr^Jcript. verb. &c. Ipfum fanc cor- 
pasfeufpccics.quxdataeft, pctitur. rcddiquedcbet, fiextct 
peacsacdpicntem: xftimatio vcrorcddcadaeft» fivclfpccies 

Iblu- 
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foluta non extct pencs accipicnte;ni istamencxcjusalicmi- 
tionc faftos fit locuplctior: vcl rcs, quzpondcre, numero, 
aut mcnfura conftat. foluta Ct. Lfinonfortem.^6. §Jthertf46.i2, 
'verf fedhtinquit. f.decondiSl. indebit. 1,2. infrincip. dr}' i, 
ff.de reh. credtt. i res in dotem. ^i.ff^de jur^ dot. Cujdc. tn Pa^ . 
TAtftl. C decondi^. indehit. DoneD.d» ttbr- 1 4. Commentar.de 
jur. cfvil. cap. 1 Ijag. 1 83, n/tm, 50, ibi^ HiHtger. in fuis notat. 
lit. D. Bocer- cUJf2- Difiutat. «. thef 1 5. edit.ulate Clud, dta, 
Commentar,decondtti.indebit. caf 7. numer. 1 7. drfeejtj.pa' 
gi»*l2.^. Quod fi quisadrcsdua$dis)unvtimcbi;gatus,pu- 
t^Titium, vcl viginti, utrumquc pcrcrrorcmfolvatiinaibi- 
trioipfius folvcntrs cft, utrum rcpctcrc vclir. l.penult. Ced, de - 
condt^f indehit» Qucmadmodum,quihomincmgeneralircr * 
promifitjStichum autcm ,cxiftimanscum fepromififlc, prx- 
ftctrStichumrepctcre, &aliumquemlibctdarcpotcrit. tefte 
Juliano in l. cum is , qut Pamphtlum'j2 § ult.ff.eod. tit. D^Bfi- . 
ter^ d. Dtjfur. 8. thefie, 

Cui non rcclama t Cclfbs rnl fiis, cuilegatus. r ^.ff. de le- 
gat. i.ubiait,foIvcntiStichum,ciimignorct,fibipcrminLim 
vcl Pamphilum darc , rcpctitionem ncutiquam compeicrc, • 
.^^4w(non attcntisvariisaliorumfblutionibus, ^<#r/tf//, Bal- ' 
di ,Jafinis & Fulgofii in di£f. leg^ cism iif . 3 1 , $. ult.f de condiiJ, ^ 
indebie^ nec non Cujacti Itbr. S. tbfervation. cap. ^5 J rcdiu» . 
nonnulhrcfpondcnt . fcntcntiam Juliani incontra£tibusjCd- 
fi vcroinultimrsvcluntatibusobtmcre: &: quod hoc cafu cx 
contrad^ibus indcbitc folutumcft, pcflcrcpcti: quod autcm 
cx ultimis voluntatibiis, non aequc : idqucfpccialitcrfavore 
ultimarnm voluntatum rcceptum cfle, Quamvis cnim rc- 
gularitcr alias in aitcrnativis promiflbris fivc ilcbiroris aut 
fc'\ckCtio(\xJ pleruneiue.io.i.ule.ff,dejuredot.tu§,Scdve' 
ta j.ff. dt eo , (juodctrt. toc. l. ubi atkem non apparet. 7s,§.ijui . 
iHud aut tllud, de verbor. obligat. in ultimis tamcn volun- y 
latibusadcum, qui crcditoris viccm iuflinct,clc£tio fpcacr. . 

, Undc 
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95 Undciuranoftralcgatario, qui crcditoris loco cflc cenfctnf, -^ . 
clcdioncm concedunt, qifando illi gcncralitcr, vclfubaltcr- 
nationc aliquid lcgatum ^iXzui lflgeHerAiiter 22.fkpr.de tegdt^ 
I,pljne,f4.§.pe/fult,(.leg4t$ ij.iuprinc.ffdelegat^r^lLH- 
cio Titto. i^.f. de legat, 2 • Alcidt. in /« 2. §. ujf de verb. obligdt, 
Kobertm libr. 1. fentent.jur. cap.9. Cofiaiius in i.fi pccna. ip.§t. 
uit ff. decondiCf. indebu, Paciwfind, i.penult. Ceod.drcent,^^ 
kveuliopa»oiv quAfl. 7. hof^ iaudans CLudius d- Comment' de co»' 'f 
di^.tndi£f.tndeb.cap jmn,y$t(}rfe(f' 
95 Similiter illi , quod ex d- i.penuU. C. decondtif, indebtf^ ' 
notatum eft ; in altcrnati vis dcbitori,qui utrumquc &Titiuai 
& viginti per errorcm folvit , clcdioncm rc pctcndi pcrmit» 
ti»nonobloquitur tcxtus in i.finonfortem^ 16. §.fidecem. i U 
in ftne-ff.d. tit, ubi utroquc fimul roiuto, & quinquc 5c Sticho, 
indcbitoTisvoluntatepofitumnoncft.rcpctcrc utrum vclit: 
- fcd in crcditoris arbitrio confiftit, vcl quinquc rctincrc , vcl 
• Stichum; & vclquinqucTcftitucrc, vclfcrvumStichuin. Re» 
jpondctur cnim : fcntcntias vctcrumjurirconfultorumhacdc 
" rc olim vari^flc- Ulpianusfiquidcm, Cclfus ficMarccIlus vo- 
5 Jucf unt : debitori , utroque foluto , clc^^ioncm amplius non 
concedcndam ; fcd creditoris , qui acccpit, arbitrio f crmittcn» 
d\xm,izd<i<iic\xixum\c\\t. d.i.finonfirtem.x6.§.fidecem.\s% 
Jf.eod. Papinianus vcro, &JuIianuscontr*riumaffifmarunt5 
debitori viddicct elcdioncm dandam cfll* rrpctcndi,quod vc- . 
\ lit, non crcditori cIc£tioncm reftitucndi. d. l.penuit, C- eod.tit^' 
^ Atquc hancpoftcriorcm fcntcntiara, rcie^li Ulpiani, & alio«j! / 
fumopinionc, Juftinianusapprobavit; adcoquc poftrcmam 
partem dtilt^fi decem , in dt6i. i.finonfortem. corrcxit ,t>erdu 
aam ipenuit. C. eod, ficuti non infulse,/(»/? Accurftum ibidem, 
Cujdcium d. lib^ 8» obfervat. cap. 35, Borcholten tn Commentdr^ 
decompenfationib' CdP. u num. 47. cumfeqq. (jr Duarenum ad 
tit^ff,de condtSi^ittdebtt. f^r^.^ annotavit novilTimc CludiusdL 
rCap,s.num.66* 
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Non itcm rcfragatur /. pUtte fi dtios, 2 i.j^ de condiB, inde ■ p j 
ubi iu altctnati vis rcpetitio & clcdio non dcbitori , fcd po- 
« ius crcditof i datur^ Multitm naraquc intcrcft, utrum duo, qui 
illudautilluddcbucfunt, parrtcramboutrumqucfolvant,an 
vcro unus, qui idem dcbuit, fblus folvat utrumque. Cuin 
unus folvit utrumq ic, quoddisjundimdcbuit.isutclcftio- 
ncmdandiante habuit: ita&poftfolutiQncmcle(f!lioncm-#, 
ntrum vclit, pctcndthabct. 5cpotcftctiamhaberc:quiadiis 
rcsabcodi5jandimdcbitzclc6lioncmhanc admittunt, d.l^ 
fenult.Ceod. Atcumduoduasrescodemmododcbucrunt, 
-6c (inguli unam folvcrunt , id cft , ambo paritcr utramque: ^ 
non ponfumus (ingulistiledionem dare, utram pctant^ cum 
(inguli unam a fc folutam rcpctant ^ manifcftum fit autem , in 
unam rem , quas d fingulis pctatur , cledtionem non cadere : fic ^ j- 
fir,uthoccafu,clcdioncpctendifingulisadcmpta,folicrcdi- ^ 
tori,quidrcddar, &cui rcddat, clcdio rclinquatur. d, l, fU- 

ti ff eod. DoneH. d.lth. \ 4. Commentar. dejur.civil.cap.i^i, *• 
pag. iSynumer.jo. Id^copiofiusexplanatCludiusdt^.^af.^^ . 
numer, So, cumMiquot fequenttb.ubic^ aliisobje^ionibMre- '^^ 
/pondet, 

Porro cijm indcbiti condi£iionaturalisfit(nonaliamob yg 
caufam fic didta, qu4m quod naturz , id eft , boni & a^qui re- 
guU utitur ad res exigcndas,<]uas in rcbus noftris,qaxfine ' 
caufa ad alium pervcncrunt , pra:ftari aequum cft , argu. L nam 
hocnatura. i \.^Lpenult^ff.decondt£i. indebit») ideoctiam, 
quod rci folutae acceftlt, utfru^tusfundi, ancillarumpartus, 
pccorum foetus. itcm merces habitationis, in iilam vcnit. 
debiti- \^.inprincip^(irl'infumma,6$. f, W, ^*/ indebitum. 
cum §§■ fi(fq. ff, d, tit. tbidem in Paratitl, '^efinbec. num^ 
ult^ Donell. d. cap- 1 8- pag. 2^0, Ncc obftat , accipientem lu- 
crarideberefrudusconlumptos: cumhabcattitulumprofo- . 
luto, itcmquc bonamfidcm: fiquidero ignoranteracccpcrir, 
srg. §,Jiquis 4 non domtno^ ^^'^^f Nam firudtus 

4^ . coa- 
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coniuniptostiTm dcmum lucratur, quandocrtitulodebltiini 
vcium x^^i-CitixAfrMCiiM.ii.ff.derfivindtcat. Alitcr fc rcs ha^;' • 
bct . quando dcbitum falfum cft , ut htcdrl.Jinon firtem,26^ ~ ' '\ 
§. Itbertui. \ 2 ff.de condi^^ indebit. Clud. d. Comment» de cotO" , ^ 
' iV?. indebit, cap . 7. num . ^o.pag. 340. - ; . . , 

100 Quxri hoc loco opportune folctian judcx, quirci'm.> . '\ 

probationibusidipfumcxigcntibuSjadrcdditioncmpccuniac^ . ' ^ 
^dcbitcac^cptx, condcmnar, fimul cundcminulutasccn- ' • 
< dcmnarepolGr ? Et nonpoffc, fatiscxprcr^cdcciditimp. An- ^ 
toninas/./.'^rr/rx^r/ty//iir/r«i.C</rf^»<//«^<f^. ubihancaddit; ^ , 
lationem : t^uta aBione condtSitonis ea fila quavtitasrepeti» ■ ' ' i 
tur^qujttndebitafilutaeH. Obligatioquippchiwnonnafcitury sl * 
nifiquatenus rcs data rcpcriiiir» Lfi ttbt decem- 17. tnprtnc.ffl ^ 
de pa^is. Ufurae autcm datae nonfuntiproindcquca^ione ' 
hacrcpetinonpoffunt- E6dcm£acittcxtus/w/.^i/i^//<'»r..#^* 
de condi^. ob turpem cauf Et ea de re videfitfius^ differtanteni * . 
Cludium prddicio Comment^ de condi^. indebtt, cap, 10 ^ nu. . 
^multisfiubfiqq- ^ • , 

■ 101 Qii^riitcmfoIctdeco:nunquid,Ghuica£liontrenuncia- a ' 

tuOBfit, nihirominuscaintcntaiipoflTit? Etmultiquidcmau- It^-*-* 
' ' tumant : renunciationcm fpccialcm indcbiii condi^ionci» tr" 

\ %»' '*. impedire , non irem gencralcra. Fulgoftus ^ Coftaltm tn l. uU^ 

j» . , i ^.idemqu^fiit. s^ff. de condtH.tndeb.AretinminLfiquiscum ^ . * 

altter,j(f.coLu/t.ffdeverb.obiigat,Aiexand.confiL4i.nu.S^ v 
^ '■ ' '.' a/oL /. ImoL in c. cum contingat. num. 5 4, ext. de jurejur. (^in- * ^ 

\^ » • • t.penuit, num^ 16. de empt, ^ vend. Covarruv. itb. t^variar^, ^ 

. ; refolitt- cap^ 4 . numer. 4. hofq^ novtter refirens Ciudius d. Com- 

* r «if;?//*r. f</^.5. Vcrumncqucgenccalem,ncqucfpc- 



* 



-V ciaIemrcnunciationcmobftarc,quominusiTidebiticondi£ii<> 
^lpoffit 4rcnuntianteintcntari,&rcccptius vidctur, (Scproba- • 
i • *. » ' biliusjtumpertextumevidentem/wdf /.«//. J /<^w^«^//.j^ . . /i, 
de condtCi. indebtt, tum quiaidem crroreftinutruqucrcnun- • % . 
ciationc, qui eft in principali folutione $ & (icuri per cif orcB^, - ^ ' 

•■ ' . 4 "* ' ■"^**". ' " • ^ ■. .••n. bigitiiedbyGooglej 
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indcbite folvituri ita & indebitcrenunciatur : acproindc crroc * 
iftc rcnuncianti non prxjudicat , argu. l. doUexceptio. 19. verf 
diverfrm eFLff. de novationib^X\im<\\ii3itiiznt\sn\i\\\x^ plane lox 
€ft confcnfus. /. /? per errcrem, i^,ff defurtjdt^. tum dcniquc 
quia nemo intelligitur rcnunciarc juri fuo • quod vcl ignorat fi- 1 o j 
bi compctcre, vcldubitatj^r^. Lmaterdecedens^ \ 9. in^rutc^ 
ff.de inoffictejlament.drLinrepudidnda.z^.ff^deacquir^vel ^ 
omitt . heredit. Atque ita tradtderunt Bartolw , Paulus de C4- 
ftro , & cxteri in d. 1. ult. §. qu^ftit. ff.de condiB- indebit.Jacob^ 
Butr- GuiUclm, de Cuneo , Alhertcus de Rofat. (jr Jafin in l. i.ff^ ' ^ 
tod.ibidem^ Duarenuscap. ult- verfaUa ^ujeftio eHderenun^ - • 
ciatione , (jrc, nec non HtlUger, tn Donello enucleato.Ub- 14. c i%, ^ 
adUt,a ubtcir alioscitat, " - 

Poftremo & iilud quaeri aflblct ; an hacc condiditia a^lio X04 .. 
cum rci vindicationc concurrat ? Scd haud dubium eft , non 
concurrcrc, Iscnim, quifolvit, transfcrtdominiumrcifolu- 
tac in alium , licet pcr crrorcm folvat. teg. dominus.sj.ffdecon» 
di£t. indebtt. ubi ^ Proculo diftinguitur : an dominium tranila- 
tum fitin accipicntcm,cui jam folutio fadaeft , an non fit : ut, 
(idominium tranflatum C\t; quoniamfcilicctfblutarcseftab ^ 
eo , qui potcftatcm cjus alicnanda: habcbat ; ccftet rci vindica- 
tio,&compctatcondidio. Si autcm dominiumtranflatum ^ 
non fit ; quia is , qui folvit , manftt dominus ; competat rci vin- 
dicatio. Is fiquidcm , qui experitur adione in rem, contcn- , 
dit fc dominum cfle. /. in rem. 2j. ff.de rei vindicat, Qui vero '* 
^peritur condidlione indcbiti , petit dominium in fc tranf- \ , : 
ferri : quac utique repugnantia cfl!e , ncmo non animad- 
vcrtit , docente Duareno in Commentar, ad 
d,tit. de condi£i. indebit, cap„ 
ult.infine^. 
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$.Itemis.2- 

r,- ' Item is , cui res aliqua utenia datur, idefip 

. commodaturyreoMigatur'^^ teneturcommoda' 
ti aHionc^, Scd is ab eo , cjJ4i mutuum accefitj 
longe dijlat. Namque non ita resdatur^ ut ejptr 
fat :^ob id de ea re tpfa rejlttusnda tenetur St 
is quidemy qui mutuum accepit , Jiquioltbetfor' 
tuitocajuamijerit, quod accepitr^veluti incendior . 

t\ rutna, naujragio, aut latronum hojlium^veincur-* 
fu: mhtlommus obltgatus remanet. At ts , cjui 
utendHmaccepit,Jantc[uidemexa£lam dtligen^ '• 
tiam cuJiodtendA reiprAf:are]ub&tur: necjtijji- 
cit, eitantam dtligentiamadhibuijfe , quantam '% 
fuis rebus^ adhibere foltttis r/? , fi modo altus dtli- 
gentior poterat eam rem cujlodtre :fed propter 

- ' majorem vimy majorejve cajiis , non tenetur-y 
Jimodonontpfiuscutpatscaftisinter^venit. Alio- , 
quifid, quodtibicommodatum efl domiypere^ ^ 
gre tecumferre maUueriSy ^'velhuurjuhojiium 
^rAdonumWy^elnoHfragioamiJeris : dubium 
noneflyquinderejlituendaearetenearis, Com^ - 
modata autem res tunc proprie intelligitur > Ji 
nuUamerccdeaccepta velconftitutay restihiuten' 

— • • d^- 
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^^^r ^ ^r/?, Alioqui mercede tntemjeniente , /c?- 

^atHStibiuftfsrefmdetur.Gratuitumenimde^ 
" . * hetejfecommodaturru^ * 
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» *• ^oniniO(^atumuncfecrerivetur. 

: ( *• Commodatidclinitio. ;i 

}• Commodacumeftcontra<f>usrealis. 

.» 4. Commodatumincjuodiifcratarocarione: 

-C* • S- Commodatum quoraodo dirfcrat a dcpofjta, pignorc, &iiiau 

tUOi 

'•. €. CortiraiDdatum&prcciriumrnquibusditferant. 
•,7. Commodacuro in quo^dirtmgnatur a mutuo. 
^ 8. CoiumodatumcontrahcrcqaipoiTint. 

9» Impubcrcs fmc tutorc fuo commodarc alii rcs fua$ neque- 

unt. „ 

• . la Impubcs& furiofus commodatumaccipicntcsqua adkionc tc^t* 

; neantur, , '. 

Qiiod de impubcrc fTatuiturjideradepubercminore , itcmque- ' - 

' ' P'°^'go ' ^inc curatoris fuii confenfu commodatum contra- . • " •) 
' \- - hcnte.intelJigcndum. ' ' , " J 

^ "' I ^'**^»»'ibcrohomini,mihibonafidefervicnti,qut(rfcrvo,rci»v ■ 

, V coTnmodavcrOjCommodatumconfilUt c ' . * 

, *. 1?. Qiiacresincnmmodatumcadant. J .-^' ' 

14« EcquidresaJicnaccommodcr.tur.. • " 
, ' ij. Quaf resinhunccommodaticontraihimnonvcnianr; ^ 

16. Conmiodaticontrahcndimodaffvcl fubAantialis.vclaccidcni. . ^ '^0 
'" * ulis., 

• ^ 17. Mcns 5c inreIIc<Jhis l.remmihi. 21 §. i. ff! commodati. 

trj 18. ExpIicaxieNovc l,pp.cap.i.6cauth.hociu.Coddeduob.reisi 

aipui. 

* • 19- Quxpadtaadjicipoflintcommodaro'. 

^ *o. Excommodaticontra<auquxobligationa/catur. ;« 
:i" »t i^iredtacommodaiiobJigatioqu*. 

.... « - ■ • r*^' . . 
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/ S2 5- -^^^^» 2, ln(litut. 

»' *^ UtcortTrawlusobJigationem;itaobligatioadlionempirit. 
M' CommoJacariusquamculpampracIlarctencatur. 
'f ■ : - Senrus6<: leciio lnijus$ z- 
.• *• •* VcrbaprofubjcL^amaccriafuntaccipienda. 
• .1 i^. Articuli^Tanc&pIanc^gradumaddunt. 

*7* IntclJcvfKisl.ii ,utccrto. curtodiam.y.ff.commodati. 

i- Ji. Quoduiulegidecft, cxaiiarupplendumeft. 

i^. Confidcratiol. j.fF.dcperic. &:commod.reivend. 
|o. Similitudo & dilTimilitudo tnter commodatum 8c prect- 
^ ' " , * rium. 

i-. . |i. Quandodolus, latt&lcvisduntaxatculpaincommodatoprat- 
' . - lletur. 

^i. Quandodoluscancum (Sc lataculpa. 

ii- Decafuforcuito nonteneturcommodatarius. 
t " ' ' H- Qijibus cafibus ctiam cafus fortui.us prxl^ctar in cotnmo- *^ * 
■ ' dato. ^ 

J^. Num ad hoc » ut commodacarius teneatur ad cafus fortuitosj il • 

ruf£ciatpa(flumgenera'edeomnipericulo prz(lando:anvei6 • 
requiratur.utcafusfortuiti fpecialiter cnumerentur. 

^^. Omniumpa^orumHdes fcrvanda. ' 

'^V-'- 17. Tantumvadetgenusperfcfolurapofitum>quantuinenumcratio \^ " 

omnium fpecieruni. * 
" ' * ^S. Sunimal fiquisdomuni.p.$.i.if.locati. 

49 Summal quacfortuitis. 6.0. depigncr. aA. ^ * 

40. Scntential.jUBisgcntium. 7.5.iy.Cdepad. 6cl. & Ari{lom.j^' f ^.'^ 

*i. *..*■ .•'»•" '^' iT. mandati. • * , . 

- 4t. Scntential.litis.57 §. I. frdenegoc.geft. - . * 

*' 41. Summal. tutoribus. 4.C.depcric. tutor.&curat. att 

.»;_,^. « 4). Di<5lio(periculi)quamfignificationemrccipiat. ~Tf^ • 

■ . * *» ■ 44. Intelle(tlusl. negocmra. zi.Cod.de ncgoc.geft & 1.1. CodLdt- 

pofiti. ' *. 

"'•^' ■ *rt ■ 4f. Dcclaratiol.fed&fiquis 4.§. 4.ff. fiquiscautionib.&c ^ 
\'j '.' -^^ 4^. £xpofitio 1. 1. 0. decommodato. 

47. Leges Codicis femper funt rcAringcndae ad cafum propoC- . '* 
cum • ; ^ 

*f •> ..V 48. Utrum commodatarivis, fi rem per nuncium remiferit,repcr- 

cmpta , libcrctur. 
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§lflih.modisrecontrahit,oMrgath, 1S3 

'*45>. Quando commodatarius cxcra culpam cffe ccnfeatar. 
,^ ^"^jo. Comraodatarius candcm lpccicratcmpcftivc,& ccraporeIof< 



- ^ ■• . > 

qtic opporttmo, commodatorircAirucreccnecur. ^< * 

f^,- ji. A ncompcnratioincomraodatohabeactocam. . ^ ^ • 

' ". > . |2- Si.mmaKult. C. dccommodaco^- • ' \ \p 

j). CompenTatio tontum in ^uancicatibus y non tn (pecicbas pro* 
cedit. 

54. Scntctuia l. creditoris. 15. ^.uftiin. 3cl. fi is ,qui icm. f5). C <f#^W ' 
ftrrr. 

' -jf. Inccl'e(ftusl. inrebuscomraodaris. iS. $. fin.flCcornmod 
j6. Scntcntial.ulc.C.dccorapenrationib.&§. iiibonaefidci;. jo^Inft; ' • '^ J" 
^ dcatflionib. ^ ... 

J7. Incommodatononfolumipfarcsprincipalis, fed3ccjusacccC*^ji .* 
• fiorcOituidebct. /i/" -y'.^ 

u 58. An ,ficuti ob dotura . ica etiam ob latam culpam coHimodatarii^ 
\fi . (ivecujufcunque Rei,rcranon rcftituentis, vclnon cxhibcn- ' j 

* • tis.inlitera juretur, ' ... 

S9' I-ataculpa non folumdolo comparatur, fcd 6cdolusappella- • . ^ 

/ , 4o. Sentcntial. inadlionib. ^ dcinlit. jurand ' • '* 

• /'^i. Di»lhoncs taxativ*(tantuni,folum,dunuxat, 6cc.)c»(usfimilc» . -..ll * *• 

^ ^ •» noncxcludunt. , . ' -"it** 

l ' -.•♦r <z. Quatcnus dolus in dcli<flis ad latam culpam non produc»- * 

I .•;• » tur. ■ • . 

. ^j. Cujus temporis xdimatio rei commodatx in iudicio fieri de^ t* 

I . bear. . ' 

, '^* €4. Senfus & explicatiol. vinum. ix. fF. dercb.crcd.&l. uk.ff. dc^ 

f*^ condi(fl.tritic. 

/ ' ^ t Dircdacommodatiadlio cura quibusadUonibusconcurrat, 6c *.*•*,'' 

• cui, 6cadvcrrusc|uemcompctat^ 

^<J. Commodator ad tjuas prxftationes commodatario adftringt» c 
l : mr. 

f ^ ^7- Si juirpiamadcertumufum& pratfinin.imrempusrcmcomnfJO*', ' ^ 

j - dcr:anfinitotempore,ncdum raracnimpkcouiu,reniacom- - 

I •« nii d-!tiriorcpcccrepofric. 

•. -'#8. Con;iiiodatordaranum, quodpercauramcommodaticoniigitf. 

cummodauriorefarvkecenatuf. « • 

f6. 
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^9> Q^ts IitipenGis conunodacadorefuaderecommodittriiecefic • 
habeat. 

jo. Contrariaco!pmodatia^iocui«&concra^eaidetM<^ 
•^i. Concrariai(UacUocurncdi(fla. 
72.. Dire<fbr commodacia(^ionisformu2t. 
7}. Contrariaeadlionisforma. 

74. Si commodacariorescommodarafurreptt (ic, quod nameljn- 

•dxcium ad roni ilUmrecuperandam co mpecat. 
7f . Furti a(flio quibus accommudetur • &c quid perfequaour. 

76. QuandoaciionibusinfadluroiOtficiojudici$, 6cc. locusrelin- c: 

quacur. *^ 

77. Condi(flio inc£rci,icemquecondic\io exinju(lacturt«conimo- . 

dacario tdvcifusfurcm concedicur. 

1 E R#T I A Tpccics obligadonis, quae rc contrahitur,cft 
I commodatum; 4 commodandi vcrbo dcrivatuni^: 

<]uod gcneralitcr figni£cat infcrvirc alicu)iis commo- 
dis, vel alicui quoquo modo prodc(re« Aft in lpccic,uthic, 
rcmaliquamgratisadccrtum ufum uccndamconccdcrcdcfi- 
gnat : & huius rcfpcdiu non inconcinne dicitur commoda- 
tum,quancummodo,ide(l,cert2fbrma utendi dafum,«/i 
trddtderunt Wefenhecimin ParatitLff.hoc tit. num.z, thidem- 
queDuaren C4p. 1. Conujta. lih,y. Commentar^fur.civil.c.j^ 
num. I . Oldendorp. clajf. \. aEt. iuin princ. Hilltger,inDonelL 
enucleat. ith. 1 4, cap' 2. ad lit. Dn.ohrecht. Dijput. 1 3. thefu 

2 &/etj^' Dcfinituritaquecommodatumhaudineptccontra» 
^us , re initus , nominatus , jurirgentium , bonx fidci : quo rcS 
gratis,ccrtumadufum, ca lege conccditur; ut eaderaipfain 
fpccic , finito ufu , rcftituatur, Commodatum eflc contra- 
dum,rcinitum, nominatum, jurifgcntium, bonxque Indci 
Mqucfcitex l'/urijgentium,7. §, i ^fj. depa^^ Un commodato. //• 
§,Jicut.i.verfgerUurenim.ff.commodati hoc§ noflro in verhm 
re ohltgatur^ item §- a£iionum autem. 1 8 • infr. de aCitonth. L i * 
§.i6qu$que 3-ff' de ohltgat- & a£}. /. contra^t^. Zi ff.deregul^ 

%jnr. Dixiiadcfioitionc, quo res : quiahiccontra^tusnonori- 



GlHtk modis re contrahit. ohligatio. iSy 

tur,nifi rcsintervcniatjfive eainobilis fit,ut vcftis; fivcmo- 
vcns, utcquus; fiveimmobilis,utfundus./.i.J.i.^fm»i?^</- 
//. & Latim explicabitttr tnfia num, . Dixi quoque , gratis, 
perhuncS noftrum. tnfine. l.fi^mt certo. §.rfw tibi.i2,ff\ com' 
modati, leg.fi gratuitam, iy,§.ficumtinttm,s. ff. deprafeript. 
t/erb^ Eaquc nota diftinguitur commodatum 41ocationc & 4 
condufttonc. Tamctfi cnim in locationc aeque,.ac incom- 
modato rcs utenda conccditur : commodatum tamcn gratui- 
tumcft: in locationcvcromcrcesproufurciintctvcnit, 
tit. /nfi. de locat. (jr condu£i. l. 2 . in prtnc.fi. locati. Dixi itenv, 
certum ad ufum , arg. hujta f . /. i . J ♦ ilietjuidem.^.fil 
deobligat. &a6i. Atquciftis vcrbiscommodatumdifcrimina- 
tur ^ dcpofito , & pignorc , itcmqucmutuo. Nam fi crcditot j 
pignore, & deporuariusrcdcpofitaufiftierint, furtumcom- 
mittunt. §./urtumautem fit. 6, verfi.it aque ftve creditor^ infr. 
deobligat.qu£exddt6t. nafcun. Similitcrinmutuorcsnonad 
urumyfcdpotiusadabufumdatur. Resetcnim, qusmutuo 
datur, talis cfle dcbet , ut ufu confumatur , velut conflatex 
principiohujustit^ 1. 1. §. i .ff^.dereb. credit.c^d. 1. 1.§. 2.f.de 
tf^//^^/. C^^if?. contr^quaecommodatur, talis cfle debct, ut 
ufu non confumatur . Ncque enim poteft commodari id, 
quod ufu confumitur; nifi forte ad pompam veloftcmatio- 
ncmquisaccipiat, inquitUIpianus in Ly ^.ult^ff.commoda- 
ti. Ufus quippe abu(ui contrarius eft. Duaren.d,cap. itcir- 
ca medium. Sed & iifdcm vcrbis commodatum fcccrnitur^ 
prccario, quodcommodatocft fimilimum./. i.%.fin.ff. depre- 
eario : quia utroque ufus rci gratisconccditurj &uirumquc 
ad libcralitatem & bcncficium magis , qu^m ad ncgocium 
contradumpertinere vidctur. Linterdi^um. 14. jf.de precar^ 
d, l,in commodato j7. ^.ficut.ff^.commod- Difttrunt tamen ciam 
aliis in rcbus , tum hac maxime j quod commodatum ccrtum 
utcndi modum,ccrtumqucfincmaccipicnti pr^fcribitjqucm 
tran(grcdi commodatario non eft licitum. d. Ufi, utcerto. f. 

Ad §. qut^ 



iSS Itcm is. 2. InJlitHt. 

§ qMwimo. di6i> /. 1 7. ^•Jicut.jf, cvd. Scd precarium ncquc 
cenumutenditcmpus, ncque ccrtumtr.odumpra'finit:pro- 
Indequeproarbitrioconccdcntis rcvocari potcft. d.l.i,(jr2^ 
ff. de Precar. Vultejm hic numer. 7 &fi(]if,MynJinger,ntkn.s^ 
Borcnoh, num. 7. DoneU. Ith. 14. Commentar.dejur,civit,c,2. 

1 t^num.^o. Petr. Gregor. tn jyntagm,juru uniTjer/.ltb- 1%. 
cap. I . numer. 8. Andr. Gerhard. decad. tj: quafi, 1. oleman» ad 
Dtlput.zf. Ctphanii. num^4^ Fomannta Dt(put. icthef.^.ad 
iit, b. Hbjltchius progymnafmat. decurta. 6. pofit. s. iit. A, 
Licctalitcr (entiat Nicolaus Bcllonus libr.2.fupputation^juf, 
cap. tj. num, i. Dixi deniquc , eadem ipfa injpeHereftituatur^ 
7 Q^a nota rurfus commodarumdiflinguttur^mutuo;inquo 
non redditur eadem fpecies , fed idcm gcnus , ut diximus fupri 
initio hujtts tit, di6i. /. 2^ in princ. i.ff. de reb^ credit. Stuclt» 
part, x.exercitat. Juflin. decad. 10. afftrt, 4. itt. h^ Et quidcm 
resnon dcterior eflrcdituenda: fiquidcm propriehaud reddi- 
ta dicitur , quae decaior redditur. /. 3, §. i. i. in rebw. i%.§>u 
ff.commodati. 

% Contrahere autcm commodatum qucunt omncs , qui 
confentire pofTunt. /. /. §^conventioni6ff. depaCi- leg. in omni- 
bm^ f f . ff-deobligat. (jr afi. icg. in negoctis. s ff. de reguhjur- \vk 
perfbna igitur furiofi dc infantis commodatum non confinir*. 
i,2.ff.<ommodat. ieg.furiofi. ^o.ff.de regul.jur. § fidquoddi' 
ximm. I o.fupr^ de inutii.fiipul.it. Surdum vero commoda^ 
tum contrahcrc poifc, non dubium eft, leg. in quibufcun* 
que,4%.ff. de »biigat.(^ afiion. Etfaneinprimispuberes, ut 
fuijuris,fic&filii&miliashunccontra£tumccIcbrarcpoirunt* 
ieg. t, §,ftn.fftCommodat, l.filtutfamiiiaa.jg.ff. de tbltgationib,, 

^ & aSiionib. Eteniin impubcrcs iinc tutoris fui au^orirate 
comiBodarealiiresfuasnequeunt, /f^. obiigart. 9. in princtp^ 
2.ff, deaufierit. &confenf tutor. leg obligari^^s.ff, 
deobiigationib.&aSiionib. initiotit.fupra , de au6iorit. tutor, 
^biid explicuifufiHs »*w>^,^y?^yy.n?cipfi, fiabfquc tutorc 
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^,. ^mb.modurecontrahit.ohligAtio. 1S7 

; :ti6^S^^dAriirn acp^ obKgaritur:nifiqi|MBiisi^ ' 

* ; "^^'ddt. leg. u & Ug. pnpillm. t^^frimif/ff, dei^oriut!i^r , 

tonfenf tutor. Tamccii de re cdmiHpdata fpfl^Knd^ ad etw 
. hibcnduma^one,&reivindicationetcneann^oc&furio- . 

fus- leg. J.ff- conmUdti. Ugfnr$ifiSk46*Jf de ohUgJtt, & 
y>^M|^-:Httmr<ittc latto e(k petfpiciia: qiuayddein^uameflef^^ V 

/^m,quitenctremallenam, niltls adtone tenjdti: ^optett| ^ 
.: : ;4)a6d is iuftflB seuds non fir , vel noa fit-lans,j|jn 
aatem , cur a^ooe ad exhibcndum magtSil^m 
commodati teseantur furiofiis /8c impubcs , haec cflT: 
jniam iadiciooonfenfuque carent : &tuncobiig^atur, cumex 
reobligatioveciic, idcit, exfadloaliquo,in quononeftoecef- 
janttin jadicium pupilli vcl fliriofi. di^, Ug'fi/riofifS^4.4,gif^ 
MgMtiiif, & difiomib, DttdreH' dd tit» fi ^ Cod, df commir ■ r- 
ddt. Cccerto qaod de impubece, abfquetutorisau- tt 
^oritate commodatum contrahente, jamdi£tumeft : id et* 
iam de pubere minoxe» item^ue pcodigo , One curatocis (iii 
confenfucontradum commodatiineunte.exaudiendumcft* • 
le^.ficnrdtorem.^.Codfc*deitoimtegr,refiiti/t.minor,Li'^i. 
CodiC' fi ddverf credit^ l,is, emihonis. 6.f[. deiierhvr^fl^i^^d 
^ diB. Ug.furiofi' 40- ffl de rt^nl.jmr, D, ColUgm t^er. ie^.ii. 
Dtjpmt.\o^thBf^edit.u^^tAKXQ)^ 
de.fervieb^t» quafi(orv6, rem commodavero»a]{coinmd<^ 
cum connftat , amb gitut \ Sed-dillin^ne rds expedienda ' ^ ; * * - 
e(t ..Aut enim liber iUe.hofno ignafas liiit fu« condicioQisx'^ 
auc. non . Priori cafu coinmbd^tiui^ non conGilic : fcd ad in^ ^ 
nominaciconcradiisnaturamqQ4mproxim^taedit 
^nociverocafuvircsobrinet- Ug,u^mi^9mm$i4ttmm,\^.%.ii^^^ > 
^,enmnwd4t,jmnCid Ug. liberA0.imfine'(!rUg,homo lihfr, s^k 
^M^frimcif.jmmiio $. 1. ff^. de mcqmir^ rer domtn.drUg Uberh^" / 
ptm^i 1 8. fmfrimdf^jfde verh0r*Mgdt»D,Jl0€^^J>^t. i Or 
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i8S i.It€mis.2JnjhtHt, 

I Rc5, qus incommodatum cadunt »funr non folum mo 
biles»(cd& immobiles;nonuntumc()rpotajes,vcruni cciani 
inoocporales Undc & habitationcroG&mmodaripodi Vivia^ 
nus anerit. /• / §■ hf,(§mmiddt, qiiahquam de eo Ulpianus 
fubdubitet. / Jigrdtmiumay. mpfmc, f.deprafiripf^^vet^, Scd 
(crvicutcs ad certum ccmpus concr 0*aE alicui commoda* 
buntnr» vcl pociiks accommodabumnr ». id eft , aprabuntur 
uruialicujiis, permittendoalicuiillisuti» trAdemte Pet9§ Gn* 
gmrh iholoft». in Jy»tsg,jiir,ttmverfd'^ tik is* ^*p* umtim, 2^ 

^ Commodamarqcioqueccsram aHenatyquiim proprix. / cem* 
moddre, r cemmoddt, ita ut fur, fivepranlo (Oqufdem do- 
minii trandatio adhancobligationemcontrabcndamnecci^ 
laria non cQ. teg, reicommoddtd. t. & l.fiiq.jfd, tit,}commO'- 
darc poffit. /; iu ut. i6 •/. eod- tit- i. mm ihfmdiee. 44, in princ.ffl 
dijMdiciit^ (ed atii > quim cci domino , drgtimettt§ /. lf$md fim 
dcs, s I. §. u 'verffi tdmen ignvtdMf. f- dep^f.I}iu»m*ddtif* 
Codic.de iommoddfp^ cdpa* £« cainci» ws,, cfiM ofi» 
conlumuntur, vcliici peccmiaaiimciacai» oleum , 4umen«- 
tum , &c* inhunccontradlamiioiiveniunt iii\£iU}itt(Mtjdm 
fiprddt&mmnumur^S') adpQmpam vcloftcncationem com- 
modentur, uc dicis gracil numcrationisro«okitcrccdant , ^ 
[imurata ida numerationc abfoiutarcftiiiiaotur./l).Mrjfjfe»c^ 
t.^.ff commoddt. fivc (veluti exglofiis veterum GraBCorum^d^ 
dL^.ff d tit, interpretatur Cujacius/r^./tf. obfirvst^i7')^t ^ 
tisfiatiblcnnitacibus juris} quemadmodum mmancipationi* 
biis mcervenicbat feftertiiis onos» dicis tantumgratia : nveut:' 
dicere quis poHct (e numeraflc petfun£^ocie fcilicct ^ fi^ 
mulate, non ierio 5c vere: nt re3e docnif Dndtem. d. cdp,2m- 
in fim. & tihr. /♦ Dijputat. anniverfcdp' 47: enmifiee referenr - 

^HeigmhictNim*p*&Coraf,ltbr.4,miiceMdn jur.civil cap 9» 
mnmn,^. qttamvishiclbid^&aliasexpoficioiicsreccttlcat^ 

Commo- 



Qjiih. modU re contrahit. ohligatw. i 

Commodatum contrahendi forma five cnodtis ^ velfutx- 
ftantialis cenfetur , vef accidentalis, docente D. Cvllega Bocera 
ilalf 1. Dijpurat.p» thefi lo. edit.2. Subftamialis quidem.-: 
quodrcscommodaturgratisad certum alqucm nfum.^^r f. 
noftro. in jin leg.fi ^ mt certa, s. §, rem tihi. 12 • fflcornmodat. t.fi 
gratuitam.iy.^.ficumunum.s.ff.deprafiript-verb l.\.§. &d' 
ie (juidem. 4, fi[. de obligat. & aif. Accidentalis vero : qur d 
rcs quandoquc commodanir pluribus : qui finguli , fi fpccic^ 
commodatafirjnfolidumobliganrur. -V Ifi utccrto.s § ult^ 
ff.cammodat. l.fiduo heredes. 22.fi. dcpofit. Ha-c cnim natnra 
cftcorrcorum, ur firguli in fclidum,& acque principalitcr ob- 
ligcntur,nuIlaqucproifusfitobligationisd.fcrcpantia./. 2j,u 
$» !• &pafi[tm^ff. deduob. reU confittuend. 

Cui non obftat tcxius m l, rem mthi' 11 §. i.fi' commoda- 
^/.ubi Africanusrclpord t: fiquisduobus vafaqoardamccm- 
munipericulocc mmod.ivciir , & ca cu'pa ipforumfnrrepta 
fint, habiturumcomnK datorcm a^lionemadverfusecspro 
cujufque parrc; hoc cft, non advcrfus fingulcs in folidum , 
quamviscommuneptTiculumfiJcrit. A^^wibi commodator 
non fingulorum commcdnrariorum fidcm irr folidum fecu- 
tuserat, fcdamborum fjmul,quiconiun6limilIornminfcva- 
(brum pcriculum recepcranr. Hotoman. tllnfir.qusfi.^g. po^f 
medium. Vclinfpeciciftiusl. crnvencrar, urdividereturperi- 
culum intcr ccmmrdatarios. qnin pti ponitur, vafa utcnda 
communi periculo data clfc, Ll bi autcm non apparet . hoc a- 
ftiim c(fc, in folidum rcncrxtur» Duaren. ad tit. ff. & C. de com- 
modato. cap, $. infine. Jul. Paccent.^.. htuHto^pou/m, qujtfi, 42^ 
Robcr, D<fptit. j 4. thrf.%. 

S militcr ncn advcrfatur NoveU. gg. cap. i. &Auth- hoc 
tta C.de duob.retsfiipttUndi' ubi deciditur, quod hodieduo 
corrci dcbcndi y^o viriiibus tantum portionibus convcniri 
dcbcant , norrin folidum : nifi alccr aut abfens fit tcmporejudi- 
cii acccpti ^ aut inops , auc rcnunciatum fic bencficio nova; 

Aa 5 cojfir 



ipo $. Item /V. 2. Injlitut. 

conftitutionis- Etemm J^ovclla ifta ncquaqiiam abrogat, 
quodduorciinfolidumexigi 5cconvcniri poCTint: tiquidcm 
dc iis duntaxat ?git rcis , qui vice mutua fidcjuncrunt. Ita 
quippc infcriprioNovcllae habet : Tn^t it^riMyyvav , id cd , de 
duobusrcis,qui viccmutuafidcjufrorcsacceprirunr. Scnten- 
ttaigiturNovcllxillius hxccft: Djo rci pronn ttendi confti- 
tuti funt , ita ut (iriguli in folidum tcncrentur : atquc ad jcdum 
cftjutvicemutuafidcjufroresexiftcrcnt, utaltcr proaltcofi- 
dcjuberet, (Non vidcntut autem vicc mutuafidcjuffifll',niG 
idnominatimfitadium.Ari'^/. i i f^de dMob.reis cpnftititend,) 
HoccafuImp.Juftinianusconftituit; ut fi omncs rolvcndo3c 
prxfentes finr, habcant bcncficium divifionis ; hoceft , ut qui- 
libet pto portionc virili , non in folidum , obligctur. £rgo (i 
nmpliciterfinefidejuftioncduoreifijnrconftituti : quihbctin 
folidum poteft conveniri : ncc rco convenro licet allcgare di vi- 
iionis beneficium , q>iod non reis , fcd fidcjuftjtibus datur. 
Idque Utius exponunt Cujdcius ad di^i. No ve/l- qq Bronch$rfi, 
€e»tur,4.^ tvtx*ltopavuy. affert. f i , CoftaL ad l. vtruxori. ij.ff* 
ad [enatufconf. Vtllejan, Paulus Berens Diftfut^ 9. them. 2. q, 
Arumam Exercit.Juftin. i $. the/l^. 
19 Accidentalis quoque contrahendi commodatum mo- 
dus eft; quod <nterdum ipfi commodato pad^um aliquod ad- 
jicitur , puti dc re commodat» ccrto loco vcl tcmporcred- 
dendl. l-ftt *tt certo. r . in princip, ff. commodat. tot, tit.ft. de 
eo^quod ccrto loco, (^rc. item de non prajftandaacommoda- 
tarioculpa, vcl dcpraiftandoeriam cafu fortuito. leg. contra- 
ltt46' z 3. vfrftfed hac ita ff» de regul.jur, Scd pa^tum.quoca- 
vetur , nc fututus dolus prxftecur , utpotc bonis moribus^ 
diamerro contrarium » nec in hoc, nec in alio contrad^u vale- 
re poteft. Ifg- tn commodato . in prtncip. ff, commodat. l. r . }. /7- 
lud. 7,ff- dtpoftt, l.fi untu. 27, §. tllud. ^ ff. depa^. di^* l, con- 
traiius, i/, verf.exceptoeo ff.dcreguLjur. 

Nafcitur 
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§luib, modis re contrahit, ohligatio, jpt 

Kafcitur ex hoc contra (h\ duplcx obligatio : dirc£la (ive o 
principalis , & contraria- d, /. in cQmmodato. 17. §. r. ^ ^fg^fi^* 
§.Mltim.ff.commedat' Dirc£tacommodatiobligatiocft,qa£ 21 
commodatoriquid prxdarccommodatariustcnetur. l.inre- 
bf4s. 18. §.«r//' ff. eod^ Eamquc duo afficiunt:dcbitum,qnod 
commodatarius prxflarc commodatori aflri^us e(l : & zdio, 
qua dcbitum illud commodator pcrfcqui potc(l« Ut cnim tz^ i '^^^iJ 
ipfc ccntraftus obligationcmj ficobligatio a^ioncm parir. 
■ ^ ^'^^^- 42 § obligatio, 2.ff, de frocnratorib. Obligatio au- 

temfpc^atdcbitumaHquod.fivcrcm; quam, quiobligatus 
^ . cft , przftare alteri corapcllitur, argument. princifii fupr. de 
fibitgationib, /• obligationum. 3. in prtnc.ff. de obltgat. ^ a^, 
D^Bocer. elaff^.2. Dijput.p. thef.tt^ ad lit. C. edit, 1, CsEtcrum 
dcbitum iAud connnctur duabus partibus: cura vidclicerrei 
commodatx, & tcmpcftiva rci cjufdcm reAitutione. Doneli. 
•V - libr. \4. Comment^de jur- civi/- cap.j-pag. 221. num. 10. Cura 23 
\ . in eo confiftit : ne commodatarius dolo, ve) cnlpa ful com- 
" * " iftittar, ut rcs commodata pcrcat, aut dctcr ior fiat. Etquia 
commodatum plerunquc conccrnit folam utilitatcm com- 
modararii. d. L/t, ut certo. 5. § • nunc vtdendum. i.ff, commoda' 
f * ti. idcirco ipfc cxa£^illimam cuftodicndx rci commodats di- 
ligentiam; adeoque prztcr dolum & latam culpam , etiam 
culpamlevcm &levifrimam prxftarccogitur, d, l^^.§.2.infi' 
ne. ibit diligentiam.^d. l.tn rebu6. 1 8. /w prine. ibi, dtligentif 
Jtmu6.ff.d. ttt. 1. 1. §. tUe ifutdem. 4 . ibi , exaSiifftmam ff. de 
ebligat. (jr a6iionib. d. /. contrailt^ - 2^. ubi Petrw Fab^ Cujac, ^ 
& D. Bocer. cap.4^ numer. 6 item Delrio cap . %. ff.de regul.jur. 
Confiant. Harmenop. lib' 6 Epitom titul. 2 Wefinbec- num.4, 
Hctoman.enunciat. s* Borcholt. numer. ^.Heigimnum.i6.^ 
aUtinhoc§ nofiro.PaciminEpttom.jur,Dt^ut. \2.theft6. Ro- 
I . ber.DtJput.\4.thefg.Schickhard.Dt(put.\2.thef5.lit.e.^re^ 
r folut, quafi. j . Heenen, Dijput. 13 . centroverfl. Matth. Stephani 

y. cent.j ■ a. ■Lp.Paulm Berens Dijp.g.them.2.q.j . Giphan,DiJ}'2ydd 

^ ^ Infiitah,j. ibtj^ Oleman. tn fuU net.nj' Non 



t.' 





ig2 §,Jtemi$,2,lnjlitHt. 

4 Non rcdftit huic fentcntix, quodin hoc^. noftrodici- 
cur :cum » qui utendum acccpit , exa^flam diligentiam prsfti- 
re jubcri. X^i-^quia provocefAr^^J^/ifWjlcgcndumcirefjc^t;?//^ 
fif»4m patcr luculcntcr ex d. l. !*§.{!rilleqMtdem,4.ff deobti- 

X5 gat.c^a^' undc hic J« dcfumptus cft. Tum quia vcrba pro 
fubjcdamarcria(untaccipienda,&exnatura contradusialias 
fu;crlativum non inclTcpofirivo, redle fcribit Vultcjus Itb. !• 

26 dtfieptat. SihoLfticar. cap. i f • Tum etiam quia hic J. non dicit 
fimpliciter : commodatarius exaCiam dtligentiam prxftare 
debet : fed ,fein} quidem ex.t&am dtligentiam. Hoc autcm 
perindc cft > ac fi diccrct , valde cxadam fivccxadifrimam , ut 
Ulpianus ^.ff. commodat. cuftodiam^/^/wfdiiigen- 
•tcm dixit,prodiligenti(fima. Articulos.yS^i;^ c^/>/4r»^,addc- 
re gradum ccrtum cft. Stultc vcro ac barbare fcriberetur in 
hoQ^.fitne quidemexa^ijpmam' Eft cnim pcrindc, ut fi dicc- 

• res, valde cxadiifimam, aut valde diligenciftiniam. Itaque 
etiam/« ^-uU. i&tf^//>.Juftinianus in pignorecuftodiendo,noA 
rcquirit fiane quidcm exadam, fcd fimpliciter cxadam diii- 
gcntiam. £t hoc ipfo in §, cum ait : fi mcdo aUus dtligen" 
ttor^&c. fatis admonet,fe intelligi velle, exa^ijfimam, ubi 
dixir yfan} quidem exa£tam. Ufurpariquippe iniinguaLad- 
nzfitae,pzovalde, ccftacurhicinfuisnotisMarcilius^4'^. 
drfiq. 

27 Sicnonobftati^ L/t, utcerto.s. ^^cufiodiam.f.ff.commd' 
^/^//.ubiUlpianusdiligentemduntaxat cuftodiam , non dili- 
gentiftimam , 4 commodatario cxigir. Nam primo ibi JC 
non fimpliciter cuftodiam, fcd cuftodiam pUnediligentem, 

iS adcoque diligentiftjmam dcfidcrat, Dcinde , quod uni lcgi 
dccft, fuppicndum eftcxalia, quaeremdefinitapcrtius, arg^ 
leg. incivtle^ z^-.^leg. noneHnovum. 16. cumll. fiqq^ff.deU' 
gib, d^c. Atqui exd. T^in rebtis. iS.ff.commodatt. dr d, 1. 1- J.^. 
fj. dt oiltgat' aiiionib^ manifcftum eft ; commodatariutn 
accuratimmam 6c cxa^ifnmam diligcntiam rci commodatae 

adhi- 



adhibcrc debcrc. Ergo quod m diSt^ leg^ 5. c^mmodat, , 
dc diligcnrc curtodia rcfponfum cft : dc cuftodii dWigcntif- . 
«; (imi cxaudiii <icbcu Anton.MMifk, bkmvnf^m^f^^^^ . | 

. V . '-•«i.c^f. ' ■^— ;■■ -■ : 

Nihil praetcrcaccfragatur Aj.^ i^^mViiril cJ' ww«f#</« 2^ 
, * . m'!/fW//.ubiPaulusinhaecvcrbarcrpondit:Cii^^^4«rt/r^ ^ 
••^ d:ur taiem pn^are debet, ijMam pr£ftantbi,^Miymrescom' , 
V. moiataeH:utdiligentiamfraftetexa6iiortmyqmami»fHisre'' ^ . 
/?/^i?</^/^fm,Eanamqjlcxrcfcrcndacftadcarum,<iuipropo- ' 
, , . nitur /f^/if^r^?jf«»^ ^r<ff^^if»/jif. Ibiautcmagiturdcca- • " 
/' • - ru,quocmptio& vcnditionondumomninopcrfedacft:hoc ' \ 
' , cft. quo vinum ad mcndiram vcnditum , nondum admen- iife.- * 
' fum cft. Ideoquc vcnditor ca fpccic mcriro, praetcr dolum, / 

latam&lcvcmculpam, ctiamculpamlcviflfimamprsftatidc j 
qua & commodararium tcncri, cx praedidisapcrteconftat. • . ' , 

D,Bocer'dddi^,l€g.€o»tra£im,Ll*€df,^,nttmer*0.ff-d(rigih tF^ 
-. • . UtjHris^ . • • j 

HocampIi(^snonobriftit,qu6dcommodatovaldcGmi- 1# | 
X : Iceftprccarium./. i.§.ir//.^^/if^rfr4r/>,inquononlcvis,nc- 

dumlcviiGmaculpaprxftatur.i^,/.f<?;?/r^^J?«tf.23.^^«frfj7*»'. - . 

in cujus principio d^rte traditur : qupd precarium rccipiat - . I 
. tantumdolum. ^4«^^^4f/^<p«iint€riftaduomagnacftratio . " *" , 
diffcrentiaB : quia precarium non foliim cx meraiibcralitate *. •• 1 

proficifcitur. /. quafitum, S,§.eum quoque, ^,ffi de precar^ (cd ' 
etiam rcvocari potcft , quandocunque conccdenti libucrit. 
,i* ' d.l, §.2,(^1.2, §. t ff. eod^ tit. commodatum vcro pra;fcri. * * ^ 

pto modo & fine utcndi contrahitur : nec ante ufum legiti- . ' ' * ; 
mum intcmpeftive rcvocari poteft« /r^. />^tfffii«i0^tf' 1 7^* .\} ' * 
ficut.^,jf,commodati, Mitit!isitaqu6cgitPrztorcumc6,qui ^l.' \ 
precario rogavit : (iquidcm danti imputariqucaticurprcca- ' ^ j 
'• num,cumfufpc£iamhabcrctdiligentiamcjus,quiiltudacce- : 
pcrar,maturenonrevocavait,iv//>i^/4r«A/Dir4r^;ir./f£////.^ 
&CtdecommodatO'Cap,9fve^L€viifimacuipAf{i'(»Mfiberus \ ^ | 
^ygi^i^tiul^itfcsdBif^ittk. Bb Poi> . . i 7 

. . ' . • ^*. 
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ipjf. §, Item is, 2, Infiittft. 

3i Porrofiutriurquc, &commodanti5, &corrmocfafffrii 
causacorrmocUrumrircorjtradum : dolus, lata6clc\ isdun- 
taxat culpa prsftatur : vcluti , fi communcm amicum ad 

ccienaminvitavcrimus,tuquccjusrcicuramrufccpifrcs,&f80 
tibi argcntum commodavcrim d. l. iftrektnf, /8' hjpriffc^r^frjT 
Atfittiriufquc.ff^ cemmodati, Si vcroquis commodatoris fo- 
lummodogratiircmcommodaram acccpcrit : dc dolo & la- 
tafaltcmculpatencbitur: ut, fi quisfponfjc fuz, quomagis 
compta ornataquc ad fe duccretur, dcdcrit rcs utcndas : vcl,fi 
quis aiicuiy utinfuacaulaconfukret, dcderitcommodatoM* 
bros. l.fi, ut certo.s. §. interdum.io^ uhi Bartol. Cafirenf.dr 
alii. l. eum , aui, to. §. i. ^ l.fimei caufit. i i . inprinc.ff^ commcit^ 
Oldendorp. clajfi^.aci^i^, pag. miht 6$s. num. 3. Sche^kjn de- 
Ithat.jur. Dijputat. 15, thefiii.adlit^a. Cagnol.add. l. contra- 
ifus.27f.ff. dereg.jur, num^^j, (jr fi<jcf- lingepaur. Exerciticr» 
53 Juftinianior. ly qutft. 8. Plane, fiincendio, vclruina, vclquo 
alio cafu fortuito quid damni in re commodata contigcFitr 
commodatarium non teneri, indubitati juris eft • d. l.fi, ut cer^ 
to.S. $. cfuod vero feneciute. 4.. d l. in rebids. J%*jf. commod. dj.. 
fontraiiui. ^i^.infin.ff.dereg.jtir. 1. 1. C.decommcdate.l. qu^ 
fortuttis. 6. C, depignerat. oH, Paul. Berens d Dijput g, them; 
quaft^S' Proindc ii commodavcro tibi cquum (enio confejpB^ 
dum, quo utereris ufque ad certumlocum, ifqueinipfbiti- 
neredetcriorfa^lusnt, vel perierit:commodatimihinont«- 
ncberis. Nam ego in culpa ero , qui in tam longum itcr com* 
modavi, qui eumlaborem fvftinerenonpotuit, utdiferterc- 
fpondit Pomponius in L ult»ff,commodat. D.Bocer, claff.i. Di^ 
I4 J^ut^si. thefiij. edit. 2. Enimvero tres proecipuc cxcipiuntuE 
cafu5 ,quibus etiamcafus fortuitus in commodato prxftatur; 
l Si culpa commodatarii inrcrvenerit,^^r hunc§. nofir. ihi^ 
fimodononipfitisculpaydyc. IL Si rcs commodataaeftimata 
fiicrit, & commodatarius xftimationem lc przftaturumre- 
ccpcuL dj^i Ht certo* 5, 5. &fiJorthj.ff.€ommod, Oldendorp^ 
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§luik modis re contrahit, ohligatio. ipf 

dajf^.a^f. iS'f^g' ^07' D Obrecht, Di/put. \j. thef6 8. Mynftn- 
gerhicnHm.x v.tnfine' IIL Siitaconvcnerit,ut&cafusfor- 
tuitus ^i^L^^XMudid leg.fi y utcerto.s,§. z.j.commodat. dtff* 
I leg. contra£lus.2i.jf.dereg»jMr. Lt. ^.ficonvenit.ff.depo/it.di^, 
ieg, i . Cod. de cemmodato, Qup fa tlo & de infolito cafu tencri 
commodatarium , probabilius cft , argument. l.fiflulas^yl. §, 
jrumenta.ff» de contrahend, empt- 1. exconduUo. ts- §- 2,ff.lo- 
* cat. Ptnel. tn 1. 1 . Cod, de refcind. vendit. part, u cap. 3 . num. 2<f, 
Et id expUcattus profecuti fttmui in §. conducior, 5. infr.de locat, 
f!r conduSi. num. ti. ^ fi^tf» 

Caeterum magna apud Dodorcs cft akcrcatio : num ad ^5 
hoCiUtcommodarariustcncaturadcafus fbrtuitos, fufBciat 
padum gcncralc dc omnipcriculoautcafufortuito prxftan- 
doic an vcro requiratur , ut cafus fortuiri fpecialitcr enumcrcn- 
tur ? Et pro illa, ccu vcriorcfcntcntia, haudcxiguimomen- 
ti plura fcfc Gffcrunt argumcnta. !♦ Juris noftri notiflima 36 
. cftcnunriatio : omnium padtorum fidem fervandam c(re: 
' nifi aliqua juris ratio eis obftet. leg. r. i» princ leg.jurifgen- 
tium. 7 . §. att prator' 7. f- de paSiis. leg, fin, Codic. eod. Atqui 37 
ifti pado gcncrali nihil obftar« Ergo fcrvandum erir. 
11. Tanrum valcre dcbctgenuspcrfefolumpofitum,quan- 
tum enumeratio omnium fpecierum , argument. leg^ fi cho- 
rus^ 7p. i» princip.ff. de legat^ y, leg. omnes- 4. Cod. de pnt^ 
fcription. 30. vel 40^ annor. Jam vero dubium non eft ullum 5 
quin Ci enfcnt omnes fpccies cafuum fortuitorum exprcflTar, 
commodatarius tcnerctur. III. Su^^^ztni lex,fi(]uisdO' 
mum.g. §.fi qttii fundam. 1. (qui alias pro legc allcgari fo-- 
ffjocati. ex qua apparet , pado gcncrali ftandum e(^ 
ic, fi quis flindum ita iocavcrit ; ut, fi quid vi majore ac- 
cidiffcr, hoc ci prxftaretur. VI. Acccdit lex ^qua for- %^ 
tuitis. 6. Cod^ depigneratit.aSi, ubi cxprcfTum cft, crcditorcnfi 
^ pcdtionc debiti fubmoveri , fi intcr contrahentcs gcnc- . 
taliter placuetit , ut amiiTio pignorum liberec debirorcnrL», 

Bb 2 Y.CoQv ; 







4Q.V» Confcrt / jurUgentium.-j^^.Cedcj (IqHis^^.ff. depdS^» 
d/- 1 & AriJ}oni,i9 ^.mutjdat!.Q\o\x businrciligirur^convcn-^ 
tioncm valcrc, quod quis onitic per culum pr.rlUr, vel utrcs: 
aliciJjus pcricil fiC. Qiisc v c ba non ali jm rcc. pcre inrc? pre* 
tarioncn^ vidciitur , q ur cnam ( mncs calui fortLWO» 
agncfcant.. VL Huc pertincc / ltrif^\7 §\ \ .jf.denegoc gefl^ 
ubidcer'*ratur;cum,qui negociumgcntalicnum>ufurasquOk 
quc p- arllare compcllcndum, <5c pcriculum eorumnominum,.^ 
q ix iplecoinr.3xit : nifi fortuitis calibus dcbitorcsitarcsfuas 
amiferintyUt tcmporc litis^cxeaa^boncconrcftatarlblvcndo' 
non clfent. S: gencrali periculi appcirationc fbi tuiri cafus non; 
comprchcndcrcnrur : parum apte Paulus Jurcconfultus illos- 
dc relato cafuexcepifle judicandus cflet: cumexceptio dc ipfa^ 
rcgula At^\xs.zi\xi ifecundum Deeiiim\CagnQlMm Tnterpre»^ 
42 tespLerofijuein l', r.ff.dereg-jur, V I \ Iflud coarguit/. tufori' 
hud. fi conferaturcum rubrica fivt infcriptione tituli, Cdt 
fericulo tutor. & curator^(\nx, aperte dccidir, tutotibus vcl . 
curatoribusfbrtuitoscafusnoQimputari: cumtamentitulus- 
^(blumpericulimcnttoncmfaciat. VIII. Dcniquchucrefer- 
.i^potenint plurcs aliae lcgc^ , in quibus di£lio pericuii hanc 
^ijgpiificationem admittcrcviderur, ut Lfi quu^^ tbiy hocde^ 
^^efitum periculo esiejus , ijuifufiepit.ff, de reb.credit. fi cert^ 
pet, item l. cjuinegocia^34'i»fi*ifprincipii. tbf'ypecuniam,ex ar^ 
, gento redaciam , periculo ejm fore , ^jw aecepiffet argentum, 
mandati,df^l,!.inprimip. ibi, convenit ,qui>adpertculum vi*''- 
ni fuflineat,. (jrtbtdem in§. i.periculo Uheratur y &c.ff. depe^ 
fic» & commod. rei vend, Atque hutcaflcrtioni adAipulantuf 
^artinui yrelatm a glof.in L fed&fi'quif,^^.quafitum^/^ffi 
fiquis cautiomb &c.Sicharduty Salicerm drPatim in d.l,uC. dt 
commodato, Matth. Stephan; centur. y. quafi. 19 • in fin. Soarez, 
ih thefaur. recept.fentent, lit. C. numer. z 7 • uhi plures citat. <j* 
mvtffimePaulm Berem Difput,p,adlitftttut. them. z.quaft. 6* 
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^lnih^ modU re contrahit. ohligatta. Jpj 

Cuneo , Nieolaode Mafitrellif, Cyrto ^ Ctlkenio add^ /. /♦C. dc 
iommodafo. caterts , per hunc relatis, J 

Ncc hamc noftram conclufJoncm cnecant l,negmum. ti. 4^' v ' • ' 
Cdenegociisgefi. qux dccemit , negociam gcrcotes aliertiim, " 
noninrci vcBicntefpecialifa^io.calumfoTtuKumnonprajfta- 
ftarc. &I.1.C. defofiti.Q^\ci2Mtx^M\ cum, apudqucmrcsdc- 
pofira crt, ita demom dccafufortuitotencrr,fiilfudfpcciali. 
icr convcoeFft, iV^iw ^ccialcpadtumlcufp«cialisconventio 
itri appciiarur norr quod figillati*rj cnomcrentur cafns for- 
tuiri : fcdquod prxftatio caluum fotcuirorum fit fpecialis. 
Koc enim padum , de omni perieulo prajiando , quamvis fir 
gcncraic, rcfpcilu (ingulorum cafuum r tamcn cft fpccialctc- 
(pc^u padi magisgcncralisjd cft , de re commodat»domina 
rcfti tuenda. Vcl (ufplantMsres expttcefur ) fpf ciafe in adduttis- 
Jcgibus non gcncrali,fed tacirOjOpponitur : ica ui fpccialitcr ni- 
h\\ aliud lir , quam cxprefsc : cjuemadmodum etiam accifitur in 
t.ttcet,6 ff.in ijuib. caufpignt^ vel hypoth tacite tonfrahit. (j* 
ttjipignus. t.ff.ejutpottor.tnpig^vet hypoth. habeanf. 

Noftra ircm aftcrrio baud emcduilatur pet tcxtum int 4^ 
fid (jr fi quis» 4 §. quxfitum. 4 f- fi quis cautiontb. injudicio fi- 
fiendi cauffaUis , &c. u bi d 1 citur , con vcn tioncm iftam (ne nU 
U exceptio tn promtjfione deferta judici» (iflendi caufit faila, 
fbpciaturjaon valcrc^nififpccialiffrcaufeexceptionumcx- ' 
ptimantur, quibusapromiflbrcfpontcrcnunciatumcft. 
tnim in cafu iliiuslcgisdumis, qui cavet )udiciofifti, rcnun- 
ciat cafibus fortuitis , quibus potcft impcdiri, nc fiftat j rcmr 
quodammodo impcflSbilcm promittcrevidctur. Promittit J 
enim, fc vcntuTum ; & pacilcitur, cxcufanduranoneiTej li- 
cet inundatione fTuminis , incurfione tioftium , aut fimili cafu 
impcdiatur. Proindcque hoc pa^um cft odlolum , atquc 

adc6reftringcnd'um:cumimpoftibiliumnallaficobligatio./r ; v 
pnpoJfihtltMm.i%s.ff.dereg.fnr, Cacteruminnoftrofchcmatc, - 
nihil cale in conOdcracioncm vcnire potc ft : dum commoda. 

I carius^ ^ 
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tariu£ cavet de reftitucnda xftimationc rci, quovis cafupeN 
cmpta! : imd scquifllmum eft , ut cafum omncm prscftct : cum 
ipfiusgratia contradus fiat : ncc dominus commodaturus cf- 
fct, nifipcriculum commodatarius fubiiflct. SedvidePine- 
lum ad /. 2. Cod. de refcind^ vend. part, i, cap. j , num, 26. Bron- 
chorfl' centur. t. haiJUo^aAim, ajjert.26- edit. 2^(^ ejU£notavi- 
m its infr. ad § .fed hodie, 2. tituL de fatifdationib. aumer^ 2o.(jr 
ftqMentib. 

46 Praeterca minimc encrvat dccifioncm noftram di6i. /. r. 
Cod. de commodatoAbi dum probaturpad;umgcncraIc,quod 
cft fadum contemplatione unius ccrti cafus , ncmpc incurdo- 
nishoftium: inde colligi pofte videtur; alias, idcftjUiftcon- 
tcmplationecerticafusftat, pad:umgcneraIcnonvalcrc, Im^ 
peratores namque Dioclctianus & Maximianus non ajunt, 
pa£lumcft'efad:umduntaxatdeincurfuhoftium : fed propO' 
nuntpadlumfimplicitcrfadtum, & gcncralitcr* Nccmove* 
rit, quoddicaturfadumcontcmplationcincurfionishoftilis. 
Hoc fiquidcm idco proponituc : quia pa d^um gencraic cd cum 
caftim , dc quo non ftiit cogitatum , pcrtinere non videtur* 
Undc cum in fpecie iftius lcgis incurfu hoftiumrespericrat: 
padum autcm non de incurfionc hoftium , fcd gencralitcc 
conceptum ftierat : idcirco omnis dubitationis , & in fado 
confiftentis quxftionis tollcndx caufa proponitur , padum 

47 intcrvcnilTe contcmplationc hoftium. Addc quod Icgcs Co- 
dicis^cmperreftringendasfuntadcarum propofitum , dc quo 
Impp.refpondcnt; utpoft Pacium in d. 1. 1. C. decommodato. 
num' I i.rc6letradiditPauIusBcrcnSf//V7.£)^;y/<r/.;?.//;fw. 2. 
quajl.6.infint^, 

48 Ambigitur quoq; de co : utrum commodatarius/i tem pcr 
nunciumrcmifcrit, re pcrcmpta, vcUnuncioavcrfa.libcrc- 
tur? Et, nifi qua culp«ciimputaripofljt,i!lumlibcrariputa- 
vcr im. /. eum , cfui^ 10. §. 1. /bi Coflal. cum /• fiq ff. commoda- 

49 //« Extra culpam vero commodacatius cftccenfctur^ fi tali 
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Quih' fnodu re contrahit. oUigatto, p 

rctn pcrfcrendam commictar,cai nuliamaliinridetrurpicto,&: 
qucmconraevitdominQsiftisimplicarencgochs,4frg'. * , 
(aHfa.\2. ^'i.l argentum' zO'ff.commodat^^l.iiMihominem,r4, ^ / 
%.Jj Titiam j ff.de/olutiontb. HeigfH^ h/cnum.^iAdqucprO' ^ 
cedit , ctiamfi commodatarias rem tradat fervo vel famulo ** ' 

• 

ipHus domini aut crediroris : quia (i alias erat fidelis , & ralis, 
cAi vcriiimiliter potait & debuit crcdcre, &cuitaliarolcbar a 
dominus committcrc: non tcnccnrcommodatirius, fedcx- * 
cufatur & libcratur BartoLin Iftqnis uxcri.si §. apudLaheO' p * 
nem. n.f.defurt, (jr iff dili- 1. eum, (jui. i o. §,fin ff.commodat. 
Anton . Gomez, . tom. i . variar. refol. e.j. nupn.3. Saarez, .in the- 
faur, recept,fent. lit.f. num. i $9 . Gothofred. ad l,fi U , cui, 7, C. 
defurt.Speckhan.cent.i.cUff.s.tju^f.i^.num to, Idqucpau- 
lofufiuscxplanatCMdendorpius clajf.4. aCi' i^.verpcfedquid 
de dolo zTlcutpa nuncii , pag. miht 69%. Et cadem dc rc in 
;urc rcnovato locali Wiirttcmbcrgico ita cautum cxtat; 

©0 &frSnf(<^ncr/ Wc ^it lci^cn ^ciria^ic J^aab/ 6cn fc(# ^ 
- ncm Sicncr at^Icn laf t / cUcr ^crnac^ »<Dcf ^cimb fcn# 
^cc / i(! cr Itn / tnDcr ircgcn Dcr cnffchncrcn J^aa^ |ttgc# • - 
f^fcn Cc^a^cn / cDcr 2,^(xx\^ at^^ufragcn fc^ulDtg. 
®a atcr ^cr ^ci^cr htx^ fcincm jSOfcncr W< S)a<kh lifcrn/ ' 
cbcr ttiKcr ab^olcn faf t / i(1 ^cr nflc^ncr »nt)cr ai# < 
gcn ^u^cflanDncn ^c^aDcnd ^al^cn / ctni^cn ^lbtra^ 
irf!a(fcn (wann cr fcin ©cftnlD Uaran fs<M) o^n»crbun# ' • 
^Cn. fart, 2, tituL z^pagin, 242. §. 90nnD fc Dcr Sntlc^^» 
ncr/:c» x 

Ad tcmpc(^ivam rei commodatx reditutionem quod ^ljp. 
attinct: ccrtum cft, quod commodatariuscamipfamrcnrL., 
quam accepit, rempcftivc, id cA, cxplcto ufu , in quem res v 
comm odata cft, & temporc locoqac opportuno» ut dc quo in 
ipfo contradtu convcnit , rcftituerc commodatori dcbcar, *• •* 
hoc nofro. /« i • §. cjuciiMe , eui rem. i.ff. de obltgat. ^ a^ion, • 
^& J'» '^f^f^fo. inprinc. leg^incommodato, vj^^.fcut autevp 
it" ■ ^ . ff.tom' , 
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^commoiat. l.fi filaturui.jg.dr L creditor^ 102. infrmcf.ie 
foluiionih 1. in hontfidei. T^.is, qui cert^. p . clr tot. tit.ff. de eo, 
I , quod certo loc, darieportet. Bocer. clajf. i . Dijput. p. thefi 1 8 . 
f I edit^z.^r Treutler, Di/putdt» 1 4. thefiu lit. e. volum. i . Hinc 
luiai compcnfatio in comniodatolocumhabercponit,noa 
oinniscontcntionis expcrs e(l quzftio } Idlicermultimagni 
Jurirconfulti a{\ruant ,Jacobu6 Cujacuts lib. 9. obfervat^ j/? 
dd Paui lib. 1. fentent, tit» 1 f . ult. Giphaniusad^. in bonafi- 
dei. jo- tnfi. dealliomb. Haentntus Dtfputat. ij, centroverfip» 
^ Hunnius Di/put. 20. thefi\6. Shickhard. Dt/put. 11. thefif. lit» b, 
num . !• (jr refiolut. (juaft. t . Wegnerus Dtjfutat. i f. ad Inftitut. 
thefij.fitb Itt. d- attijj : attamcn cgo negantium fcntcntiam ju- 
52, ri magis cflc confcmancam , nullus dubito. £t primumqui- 
dcm movcor textu manifcQo tn l. uit. Cod. decommodato. ubi 
Impp^Diodctianus&Maxiraianus his formalibus vcrbisre- 
' • fcripferunt : Pratextu debixirefittutio commodatt nonprobabi» 
liter recufiatur. Dcinde in commodatocadcm fpccics rcQitii- 
enda cft ,per hunc§. nofir.ibi , de ea re i^sareftituendatenetur, 
5 j c^Lz.in princip. ff. de rek credtt.fi cert.fet^ Ax.(\\x\tfecund*tm 
communem Interpretum opinionem , compcnfatio tantum in 
quantitatibus, quz inter fc mutuam fundlionem recipiunt, 
non vcro in fpccicbuslocumobtinct./^-^.yJ^f^^v^wfr//. /8./« 
princip.ff. decondi^, indebit. l.fi nonfertem. 36. ^^ficentum.4. 
ff. de ctndtc}, indebit. Practerea idcm confirmat jus provincia- 
lcrcnovatumWiirttcmbcrgicum,fcqucntibus vcrbis:^ann 
tit gcU^cnc J^aab / «>om iKx^tx gctu^rentcr Sctt wiUt 
a^cfoiDrrt m\x^t/i^ )^mc Dcr v£ntf c^ncr folc^c ^aab (o^n^ 
gca4(cc cr trtDcr bcn ^ri^cr cin anDcrc t^cgcnrc^uid/oDcr 
^ abcr ^c^ Stgcnc^umbe ^albcn 2(nfor^crung \int) xoi^tt ^u^ 
^ liffcrn »nn^ ^cimbiugcbcn fc^ulDig.;'^r/,j. tit.z.^.uU.pd- 
^ gin. t4.i. Denique iianc traditioncm plurcs, non fpcrnendar 
ll^. au<f^oritatis Jurifconfultifuiscalcuiiscorroborant: Fornerius 
''V lib'ufele^.cap. Hortenfius ^ Fultejus dr Ant-Matthaus ad 
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di^. §. in bent fidei, infi. deaStionih^ Arumitus Exercit.Jm- 
fiin^ii. ihffij. Bretfchcrfi. ceHtur.z. UM^Uo^cufiav^ affert.^i* 
edit. i. D,Bocerus claff 2. Di(^Mt,p. thefiip. edit.i„Schtfirdegher* 
Tracfat, 2, iffiafi' t. &fiqci' M. Lycklama in jur^Stndi^^ve- 
U\ j. ^udfi. 1 0 . pag. I ^ o, Hilliger, in DcneU, enucleat. lihr, j6, 
ciff\^.ad Ut, X, Plehfi. Dfjput. j. dejure topic. Ducatm ^iit' 
temherg, thff.x 4. edir. i. Forfier.junior lib. /, Difiut, 16. thef\ 5, 
jGUherl. Regiiulihr, i. creu/l4c<pa*m. cap, 8. Merceriu4lih,U9pi* 
- / nion, cap^ i 4. Jul. Pac. centur, 4. 'xvoutUQ^pwim ,fith quafi^ 4/. & 
! Faului Berens DiJput.p.adlnJlttjhem.utjMdfii^ ^ 

j- ^ - . Non obftat /. creditoris. //. §. ir//, (jrlfiii» fui rem^ fp.f, 
I Vry^r^ cx quibus appiret» quodcoirunoclatariusrcDicom- 

moclacam ob impcnfas y quas f&cit in rc commodata , rctincrc, 
' ' iicquc compcnfare qucat. f commodatarius potcft . 

^ ' quidcmpignorisloco, obimpenfasfa£ias,rccincrecommo- , . > 

datum : vcrum i(la rerencio longe diffcrt i compcnfationc. 
Nam qui rcm pignoris loco habcr , rctinct aliquando rcdditu- " ^ 
I rusjutcumfoivercparatusfucritdcbiror,pignuslibcrct,fibi- 

qttch^bc2t ititemitheratur.^.§ i.fi.^utb.mod.pig.velhypoth, '. ' 

I • • yS/x»//. Aft in compcnfationc (ccus fit : quoniam qui paratus eft *^ . \ ' . ' 

• .? compen(arc,crcdirorcmfuum,cundcmqucpctitorcmfum- ' V^- 

l. * movct, utremfuamaftioncconfcquinonpoflit./r^. a.j^ ' y- '. 

' ' tompenfat.Mercer.d-cap.i^^infine^, ^ 
P^itrr non obftat / in rehut commodatts. i g. §• fin.fi com- jj • y- . 
modati, tibi cxprefscrefponfum videtur : quod commodata- 
riui,aftioiiccommodatidircdla convcntus, jurc compcnia- 
tionisconfcquivalcatimpcnfas.quasinrccommodatafccit, " 
Hocenim intciiigcndumc(t* quandocommodatornon ad fpc- 
ciem commodatam rcftitucndam , fcd ad aBftimationcm agit : 
utputa fi commodatarius rcm commodatam dctcrioravic» 
ycl rcs commodato data «ftimata cft , & «ftimationcm fc 
praiftiturum rcccpit. /./, */ certo. r . §. i,f, eod. Tunc fiquidcm 
cum non dc fpccic, fcd acftimationc agatur, &ia pccuniam 

- : ' " >; Cc con- • . . 
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condemnatio fiat : rcftc opponitur ccmpenfatlo, per qnam iJ 
fcrvabitur, quodcontrariojudiciopeti potuiflct.tf'./. wrcLm^ 
i 8. §'fin»jf, d, tit, Pacius d, cent^ 4. . quAji. 4. /, i» 

% SkqiiO(]Ucnonob(i2t l.ult.C.decompen/atfvnth, C'^./» 
bon£fidei»3o, tnfr. de a^icnib. ubidcciditur, inomnibus judi- 
eiis&adionibuscompcnfationilocamefre, excepiafcl^ de* 
poHti ad^ionc. Ergo & in a^ionc comniodati locus crit com« 
pcnfationi. lllud»amfjue\xi\im^{{y ripctaturquanritas,fivc 
res,qua:ruoingcnefcfiandionemrccipit» Incorporibus vcro» 
feu rpecicbus compenfatio non admittitui : cnm incerta fit & 
inxqualisharumrerumxftimatio, hxque res mutuam inrer 
fefiindioncmnonrccipianr,. rdeoque, ciim inccmmodata 
fpecies , quse petitur , praccise rcQitucnda fit ; commodatarius- 
rem commodatam pcr compenfatioQem tctinerc ncquir.. 
Bronchorfi. d. cent, z* ajfert. ^ 2,edit, 

y Qupdporro dccurff&reflitutioncrcicomniiodata: ha- 
(ulenus di £lum cft : non foIiLim de ipfa rc principali , fcd cjus ac- 
ccfiioncctiamexaudiendumerit. Proindeequamccmmoda* 
tam cum pullo , fcrvum cum lancc, domum cubi fiipcllcftilc,. 
fiindumcuminfirumcntis;.fci itcm commodata:fiu£tus, at>- 
queex mora ufiiras , omnemquc utilitatcm commodatori re> 
ftituerc &prarftarc commodatarius i^nti<xxJ,fi,utcerto.s.%-uJ~ 
que adeb^g.^ §,fi me rogaveris.il ff.commodat . l morasi.§.ift 
ho»afide(.2,(!r l,videamus,sS.§. fiptJjfiJponem. 1 o.&§.iMcate^ 
ruA^, ff.de ufitr.Oldendorp. claff.4, a^ion. ij-. Vetr^ Grtgor.in 

fyntagjur.umverf.ltb, 23. c. i i/. Scd &fiimptum,fiqucmin 
re commociata rcpetcnda commodator fecerit > commodata- 
rium agnofccre arquum cft« d.l fi^ut certo.y§.rem tibiaz.infin^ 

ff.commodati. Ca-tcriim fi commodatarius dolo vcl contuma- 

cia rem commodatam non rcftituat : quanti iti litem com mo^ 

datof juraverit,condemnabitur./^</zw//>/.3 

ff^commodat. /. 1 •§ . 1 . Ijutor. 8 . ff-de in lit- jurand, Inde du bi- 

tauu : uuum^ricuti ob dolum y ica ctiam ob latam culpan^ 

. . , ' - 
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-comm Ddatarii fivc cuiufcunquc Rci rcm non rcditucntis , vcl 
non cxh.bcntis.in litem juretur ? Et fane iftud picriqucncgant, 
; ' * ; Az>o\ Accurfim , Rartol. Caflrenf Jafin ^ alii in L irt acitoni- 

- jt/^,f,^//i/.Sednondel*unt,quiafcmant,f>f/^(?/f«tfC^O*<f*^ 
' ' renut i» dl.yff. eod. Corafim lib^4> mrfcellan .jur. ctviU cap . 

♦ * .. mnmer. ii- Bronchorft. centur, i, tvcu/Jio<pavuv. ajfirt-jo, edtt, 
. ' . . Borchjlt. tn Commentar. ad tit.f. djpn lit.jurand^c j-. n. /. cJ» 

"iV ^f/. Atquchascfenrentiamiliimagisprobatur: coquodlata 5^ . 
culpa no.ifolum doiocomparatur. /«r. r.^^w^;7/2ry2f^* 
! .'^ jwi>j/, ^/\vr. fcd ctiam aperti(rimedoUi5Vocatur./.^iir<></iSr<pr- 

, ya. 5 1 ,ff. depofiti l.v.§.is quoque. s,infin f,de oblig^ & a£i, l, ^ 

magna- i.t6»fideverb.figntfic. cumftmilibus,fupraad §.2.tif. . J' *i 
\ : de obligationib-a//egatts.num.7i- AQcedincxiuschiiffimusift 
/,t.C.3'^/«///7*rrf/;^/. ubi Imp. Antoninus difene rerctipfit; 
-•V '* nonminusoblatamculpam.qu^mobdoIuminlitcm)urari. 

.. . Necquicquamdctrahithuicfcntcti^,quodMarcianusait: tfo • . 'V »'!'^^^ 

• i obdolumfoluminlitcm jurarijnonctiamobculpam.<///«<r- . 
* " • £iioniks^,fied in his omnib.j. ff.de in ltt.jur-^im & de agrimen*; , • ^ 

foredicitV,qu6ddcdoloduntaxattcncatur.//.i.J.i.^/^OTf«r4^ ' ^ 
V ySr^//r/w^7i.i//A'm/. nihiltamenidimpcdit,qu6miniis&Ia- ' * 

tamculpamprasftct. </,/. [.J.i vfr/r/^/^rfiy/j^^,^^^. Sicquoquc 
-*•* •• dc dcpofitario traditur , cum dc dolo tantum tcncri, /. contra* 

.^/.^«/rr^-^./i^r^&nullumtamendubiumcft, quin&dc • * : '. ^ 
\ztic\i\^xxznQ^i\xt.d,lqcodNerva.i2.ff.depofit.\dcmdzmc[xx^ * 
. J, rcfpondctur dc co, quiprccariorogavit, quod folum dolum^ ... 

prxftct:&nihiloaiinustamcnidcmctiamdcIatacuIpatcne- 
\. t[ilJ,qu£fitum.S.§'eum quo^ :f.ff^deprecario. Ciq\i\dcm5cht2 '*''•,' • 

cvi\pido\[isc(k.d.Lmagna,22(f.ff.deverb,fignifi,'b^cq\icmovct, 6t \ ^ * 
quodprasdidiaclcgcsutunturparticulistaxativis. Hoenamquc • « .*.'•%* 
„• . ' di^ioncstaxativa5}/rfw//JrOT,yS/*r/w,^/ir;;/4X"/*/, &idgenusalix, " *•*-. Vkii) 
* cafusfimileshaudcxcludunt,4r^./.tf^<f/^//>ww./i.«^/^/i/l^ I . M , \ 

. V. . • Barto/'C.depr:edtu (Iraliisreb.minorufinedecret.nona/tenand. - » ^.^^ > 
pr^fcrtiminnoftrothcmatc, ubitextusexprcirusdclataculpa. . S - 

hAbctnTfd./,i.C.deinlitjuraffd, ' .Cc*'"*vMi •••V ' • 

. •• ■ ' /- 
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6^ Nihilinfuper urgct> i]u6ddolusiadcliAlsadIatamcul- 
pam produci noniblcat. /, i» lege, 7. ff. ad leg^ Cornel. de fisar. 
£renim id procedit» (i ad poenam corpocalem agatur.^./. 7» 
Ar (1 delidi poena pecuniaria (ir & civilis : lata culpa doli ap- 
pellationeconrinerur. / 1. J. non aliastenehitur. i.ff.fiu, qui 
teftamento liber fjjejtijfua ertt , (^c, Eronchorft* dt.centur. i.^af- 
fert.io.edit.i. 

Planeficulpacommodarariifevi, vcUevidima^rescom^ 
modataauroiiminonon,aurdetcriorrc(lituatm : jeftimatlo . 
^judicefacicndac(l : nec jusjurandumilludinlircmCquodaf- 
. fcdionis appclJirant)hiclocumfibi vindicat, d.l, 1. §. u /.f /- 
deamus. 4. ult^d. L in aSiionihui. r. ff.de inlie.jurand^ 
D. Bocer.d. clajf^i. Dtfputat^p^ thef^j. edit. t. Scd inrricatx 
admodum efi quxftionis : cu jus rcmporis ^(limatio rci com- 
modarx fieri in judicio debcat \ £t probabilius c(l \ tempus^ 
qiio res commodata pod moram commodatarii fliir plurimi». 
ipz(\.2iV\dvLm^{£ztpertextuinLinhaca£}ione.s.ff.decoHdi&io* . , 
tie trtttciaria . ^ l. ratio pojfefponu. 3 . §'Ult. ff.de a^vnth- empt^ 
ac proinde etiam rcmpus condcmnationis , fcu rei judicanda?» 
fi eo rem porc plurimi flicrir- leg.fed mihi, 3 . §.in h.ic a&ione.ff, 
44 Ncc huic concIuTioni advcifantur illa jurislocai 

inquibusdicitur, ex temporclitis contcllatxrem pctiramcrTc 
xftimandam«/'i//>?*«i. zz.ff.dereb. cred.fi cert.pet.l. ult.ff.di 
condi^-trttic.cumjlmilib^^im'mhsnon:igitm dcccitz^ptcit 
ficbitd; quS extindla, vd detcriori reddit* , propter moram 
01 ' dcbito£is,cjustcmporis£flimariofpe^atur,qnantiunqaam 
^ rcs plurimi fuit. d. L ^ffeod. fcd tradiatur pcrfpicuc 4c quanti* 
taribus vcl rcbus fimgibilibus dcbitis, puta vino, olco, frumcn- 
to , &c» quarum reruna x(timatio pro locorum & tcmporum 
vatictate mutatur. Ac ccrte de Lvinum. 1.1. ff.de reh. eredit. pl^ 
nc dubirari non |K>re(l : quandoquidem in ea oominatim qu^<» 
rituc dc vino pccito , quod mutuum datum erat, in quogcnus 
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magis de dJ.uU.ff.de condiif,trttic^d\xb\i2zt\xzct' Illicenim 
primo quidcm de mcrce pcrita ponitur gcneralitcr quxflio: 
at quam merccm Cajus inrcUigar, cxplicat poftc^cxcmplisr ']f; 
• ^ merx ^//^/r^^inqu it, pettta fit : vetuti vinum^ oteitm,fritme»' 
snm. Dcvinoigitur,oico>^umcnro,(imilircribiagitur:qujp^ 
rcsiridcm mcnfura conftant : eoquc & hacipfaquantitatcla ^ 
^ gcncrc , non fpccieccrti a:ftimanmr. d. t.2. §-\.jf.deretf. credie, 
\^ Necobcrit, quod incalccnvcfincCajushanccIaurulamrub' 
';. pcit ; ^od dr de cAterit rebtujitris (H. Ea n a mquc fic intcUi- 
gcndacft:decztcris(imilibus,qusiciljcerpunderc,aucetiam 
fimiliter menfura conftant : ut liquoribus omnis gcncris,le- 
guminibus itcm , & gcneraUtcr in his , qpae incerra: in gcncrc, ' ? 
certjLtamcnmcnrur*autpondcrc,nonccrtarpccic,debcniur: vT* 
'" inhis,/xr^iififw,rcbusomnibus,cumquxritur,cujustcmpo- ^ ^-^T^ 
risatftimatiofacicndafit: tcdeftatuitur,fid;ftumnonrit,quo ** .^.^*--'^ \r 
^ dicdarLdcbcrcnt,rcmpctitamtantiaeftimandam,quantifuitr ^ J^' 
. ^ cumagirur, fculiscontcftatut. AtqucitadocctDonellusrf^/ . ii v-** . 
. ' ' diil. l. s.ff. de condi^. triticiar, num. to.cr fiqci' item dd t, quff" ^,'.^*'' V .•*.;'^ • 
iies.sp. num. \i,ff»de verhor. obltgat- (jrjdd.L vinum. 22,ff^ :. ^ .- ' . 
de reb. credit. num, 1 7. u bi rarioncm difFerentiae , cut ccrtae tei \ ''"^v . > - " ' 
dcbita; aefti mario poft moram tanta dcbcatur , quanti un* 
quara plurimi ftiit poft moram, alitcr atquc in vino, & aliis 
icbusg^ncralitcrdcbitis, prolixc & accuiatccxponit:qu€m 
. / rcfcrcndofcquitur Dn»CoIlcgaBoccrus<i' f/-^^,Z)5^#/4^9r 
• thef.iuad Itt. b- edit^ t. Et cadcra dc rc divcrfimodc fcntiunt 
. Cujaciu6tntrMlt,ad Afric4n.inexpticat.t.homtnemcertum37. 
'. ' ff.mandat.ffot0man.ittuJir»^uaff 16. Fachineuatib.z.contro- 1,,.' ■ 
' * verffur,.cap. j^-Sronchorfi. centur^t.tyailio<pavu¥.affert. 19, 

edtt. 2- Aritmam in traStat. de mora. cap, 8. num. 5. Bcrchoit. in ' . • . *. 7 
tra^l. dt reb^redit.caf.j. Hunniu6 Diffut. x^jhefio. alii^ , ab ' ^,- . ' ^ ; -^-j 
toadduitt. 

^ Porro adio , qui commodator debitum illud (quod * ' \ • ' 
^ CQmittodiuaas pta:ftaxcilliobijgatoscft) pcrfcquipotcft, di- ' .*- v-V/ •* .. 

' / Cc I ' , citur \ 

'-^r^-^i^ .f V '-'^:. ' .. . Coogle 
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2q6 §. Item is, 2, Injlitut. — ... .. 

citiircommoda(iadlio,/i^r$. noflro, 1.2. j.inprinc.jf.cim' 
mod4t.^<\}x\dtm pri(Kipulis,& direda commodati adlio./,//p 
commodato. 1 7» J. i -ff.fod- itcmqucrc£kum commodati judi- 
cium. /, inrebus. \%. §- /«-^^-^wwo^^i/^cumquoctiamfarti,/, 
fiutccrtfi. 5-. §./fuinimo. S.f.d. tit- /, ^<r/ fervum. 3^. i- ff.de 
chligat. aSi, & L, Aquiliae adtio concurrit : fi vidclicct com- 
modatarius vci alio modo ufus (it rc commodata ^ quam con- 
vcnit : vclcam rem dctcriorcm fcccrit , Si tamen qua carum 
fucrita(aum,alistollumur.</././>?rf^«*. 1 8. ^.fiveautem.i.ff. 
commodat. d. L quifervum. J. t.ff^de ohligat. ^ aSiionib^ 
Oldendorp.ciaff. ^.aii^i^.pag. ^o^,num.S' Daturautcm hasc 
adio non folum commodanti , fcd & ejus hcrcdi ; adverfus 
cbmmodatarium , ejufquc hercdem,</,/.y.J. heres ejm. d.Un 
commodato. 1 7. §. z.ff.commodat. cr thi 'Wefenhec. tn Paratit^ 
num.io. Johan.Phflipp.SteinhauJJen num. 6. 
C6 Succcditcontrariacommodatiobligatio: ubidifpicicn- 
dum venit , tum ad quas prsflationes commodator com mo* 
datario aftridus fit : tum qua a^ionc hujufmodi prxdationes 
commodatarius perfcqui polfit. d. /. in commodato.17. ^ §. 
ficut.3. ibi.converti in mutuas prafiationes, c^f , dr §'tlt. d. Uft. 
rebu4. 1 8. §.ult.l. rem mihi.2\. in pr^ /• fecj. ff.commodat. Prae- 
. flationes hic debitac cenfentur , quibus commodatarius indc- 
mn i s (crvatur, arg.lfurti. 6 »§. ultff.de his, qui not.infam, ^ /,f 
apud quem.s inpr.ff.depofit. Sunt autcm tt cs potifrimuro. Una 
hberumrcicommodatxufum, in qiicm rcs commodatacd',^ 
conttncr.Etn enim voluntatis & ofticii magis,quim necefTita- 
tiseftcomodarc : attamcnintcmpcftiverei ccmnaodatacufus 
aufcrricommodatarioncquit :fedpaticommodator tcnctur, 
utcommodatariushbererecommodata utatur, ad cundem 
modum & fincm,in qucm rcm acccpit.</ /./>/ commodato.i7.§, 
6j ficui. j.f^commodat. Atquid, fi quifpiamadccrtumufumflc 
J. prasfiuicum tcmpus rcmcommodalTctj numfinitotcmpore, 
V ncdumtamcnimpIctoufu,rcmacommGdatario rccipcrcpo- 

tciit \ 
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§luik modu re confrahit. olltgatia^ 2CZ 
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; tcrit ) Et magis cft, commodantem repctere poflfe commoda- ' * -i^ 

tum :ri|uftumtcmp^js,quoarusrdpotuitimplcri,fittranra- . .' : -"/S! 

€tum. Ccrtatctcnim dcdamnovitandocommcdator. ecm' * 




. . -V modararius vcrodelucro captando folicitus cft : quo cafn if- 
.* '•'v» lumhuicprxferridcberc, «quinscft, i/r^./.i'rr<ir«r,//.f ///'w / • 

tttitis ca/ih'p2^,i§.n.sufffigi!t^fjicn.ipSartclusindU»ccm' 
'V . modata.xy-^^ficMt.ff.commod.n.CCoflalittsinLJittti ccrto.s.in , ' J^^\ 

* *t princff.d. titJ>anormitan.inc^untc.cai2,ext eod.Cemrz.Mbt2» 
' *i/ar, refii/tt. cap- 7. » . J- rcfirens Matihncs Stephani cent,j, 
• yy.e/?.iO.//<^///.^. AltcrapcapftatioinrcfarcicndodamnOjquod 

..■.4 .. .* percaufamcommodaticontigitcommodatario, confiftit. Si 
..f igiturquis vararcicnsvitioracommodavern,& infufumqnod 
. ... V" erat,cfflaxcrit: vclfcicnrcrcommodavcritfctvumfurcmjficis 
commodatarro furtum feccrit : damnnm hocrcrareirccom- 
•^p moditmotcnctuudlinrel?u4.it'§penc!^lpen.ffcommodaf. 
«r* S\ir{{U ^Cat,(£rnttDmiat\^ir.part.i.tit.2.pag.i^i.§.^(t |.; 
V'*v. icnf^/K.Siitcmcommodarariusprotcpcrdifapteciumcom- 

• ^ * modatori folvcrit, & ca dcindead commodatorcmpcrvcnc- 

^^- rit:autrcmipfam,autdat3mcjus acftimationcmrcddcrccom- 
. modatorcommodatariocogitur.d'././;7t'i;;»w^</<f/5.i7.J^;?^ v 
f<»ww^^///,Tcrtiaprsftatioimpcnfas,quasintemcommoda ^9 

* tamfccitcommodatanus,comple£tirur. Qu«impcn(«finc- ,^ " 
^ 1' ccflarias & magnai fucrint:cas commodatario refundcre ccm- ^^j^ ^V-**''*.^'-^ 

•/• - modator neccflc habct: cibariaautcm, &modicaimpcndia V 
"^- * non i tem . d. Un rebtx. / 8 . poffunt. i . ibi^ Bartol dr Salicet.ffr 
*• -'^ ' . / €od.D.BocertClaffi.DiJp,s).thefi.edit.i*Mozz..intr.decomma- ^ 
" ' dato.col. ^.dtnaturaltb commodati, n'2:.Dttaren adtit.ff.(^ Cr , • .'\ ^ 
: '"^ ' de commodato< c. 5. TretetU Dijf.24. thef^. lit.d. vol. \ . Licci in- ^ ; 

V terdummagis^ccommodatariifitipropteriftasimpenfasfi- /-^' 
\ • . Vcfumptus/etentionisjurcrcmrctincrc,qu^multr6commo- ^i**' 
'^;. • datiagcrc.5ilrp(.TOilrecmb.(£rnttr.ian^fr.//-*r/.2.///.j.§. . A^^ 
^^'':^\*^^lt.pag.za^x.D.Flebfl.DiJp'zdejureto^ic.^t4rtemberg.th€f\s^ ^-^*'*;' "^" ■ 
•* , >\tdlit,dMit.h '» . ^ 

v-:^'v • v jr*' ' •• . •.■#/*.v--T--. .• '»t.. .•■ • ..••JL 





2oS §Jfem is. 2. InJHtut. 

yQ A£lioautcm«<]ua commodatarius prxftationcsiUaspo- 
tcft pcr(cqui , dk coatraria commodati a£bio : qux non folum 
ipH commodatario , (cd & c jushcrcdi; advcrfus commodan- 
tcm , rjufquc hcrcdcm datur. utcerto» §, ^tiiffjmi^^. /« 
i» commQddte. 17. u&i^uU. l. itt reh$u* /8- $. ultJ.rem mi- 
hi. zi.infrinc. O" l.fitj .ff. commedati^OldeHclorf. claf^.. 15. 

71 p4g-6oi. num 6- Contraria vcro ifta a^o fic diAi vidcturi 
rc, quod vicinimcompetat vclintcndatur, utiliute&xqui- 
tatc fuadcntc. Joan. Stuck^pMrt. i. ExercitMtion. Juftinid' 
near. decad^xo. ajfert. f.ad Ut^ fipag. J87. Quia potro non (atil 
cft, fcirc ad^ionum vim&nacuram : niiictiamfciatur, quo- 
modo in judicio proponi dcbcanr : utriufquc a^ionis, tam 
dire£^x , quim contrarix , formam hic adjiccrc hbuit , ex 

7 i Z). Obrechto , Di/put, i j. thef. aliquot feqtj. Et quidexu 

dirc£tx adlionis talis formula conftituitur : No» dutium eft, 
Judices , magnum ejfe officium ejw , qui fic rem fitam alteri daf 
Htendam,utinterimipfejurefut dominiinonpojfit deeaftatuC' 
re : & idcirco accifientem taU beneficium , gratias agere , muU 
to magis rem ,finito uju , bonJ fide refittuere debere. Jam *verh 
ego Semproniut, hujui caufa a6i§r, Titio reogratis equum atrum 
tumFrancofurtum ujque commodavi. qui tamenjam Franc9' 
Jitrto reverfue, immemor acceptibeneficii , equumretinet: ttei 
eum , quamvis amice compellatus , vuU reftituere^. ^are^ 
Judices , aiiione commodati contra diifum Titium reum expe* 
rior , & peto , eum condemnari , & compelU, ut equum , quem 
in fua poteftate habet, reftituat ; una cum refufione Utis fumptu» 

y ^ um. CxtcrLim contrarix adtionis talis forma pcrhibctur : Cer* 
tum eH, Judices , adjuvari ncs , non decipi beneficio oportere^: 
ideoj^ decipientem adid, quodintereH , decepto tenerijam ve- 
ro Sempronius , hujuscauft reue , nuper mihi T ttio aitori tjt''^^ 
tis quidem , fed dolo malo , tigna vitiofa adfuUiendam infteUuk 
commodavit : ex quo inJula^qMam centum Jiorsnis Rheuenjikm 
vendidijfem, mox corruit, ^are, Judices, a^ionecfimmM". 




§luih. modis re contrahit, ohU^atto. JO^ 

^dtt experior contra diSfum SemfroniMm , ^peto , eum dd cen^ 
tumfiorenos Rhenenfis, in cfMtbns mihi noenit , condemnarii 
MndcmmrefiufionelttisexpenfiirMm, Aliam libclli formam vi- 
dcrc cft apud Schncidevvinum/» § • fiqnens iUa divifio- lO» infi^ 
.dea£iionih, 

Coronidislocohtcnoninconvcnicntcrquxritur, & du- 7^ 
Vitatur : fi commodatario rcs commodata fufrepta fit , quod- 
namci judtciumadiemi(tamrccupcrandamcompctat: cum 75 
fiirti adio (quam omnfbus omnino, quorum intcrcft , dari ex- 
plorati ')m\sz^' ItCMjMsinteffitit. 10- &l.fiq^ff»defiirt.) poenam 
duntaxat^nonrem, pcrfcquatiir:&condi^iocxfurtivacau- 
(a,quzremipfamper(equitur, domino foli conccdatur^/.i* 
l-fiprofiire. 7. §♦ i.ff-^econdi£}fiMrt.(jrexpUcavimMsin§, nlt^ 
infir. de ohligat' tjut ex deli^. naficMnt. Etquanquam Accur- 
(ius , Barrolus , 5c caereri communitcr , >ad /• drideO' ri, §, mU^ 
ff. de condiSi-fiartiv. commodatarium omnia^ione, qu^ rem 
fubtradamrccuperct, dcditui ; pfoindequead adiones in fa- 7^ 
•^um, adoiTicium^udicis, ad condi£bionem cx lcge Arcadii 
dccurrcndumcflcopinantur. l.fi colani, \ 4. ibt^idem AccMr * 
fius , dr alii. C. deagricol, drcenfit^ quibus fcilicct judiciis tum 
locus cfTe folct , ciim nulla adio alia eo nomine introdudta c(^« 
U.ff^deprafertpt,verb,(ir in fia^t^aSio, l.quiper coUufionetn. 40, 
infin.ff.de a£lionib.empt.Li.ff'decondi£i.exleg.2ittzmzn\tVi\iS77 
clTc reor,codidtioncm incerti iili adverfus:fuFem applicatipof- 
U^arg.d.L-clrideO' 12 -^^ult. ff.de condfiurt. ubipignoratitius crc- 
ditor, lipignus ei furripiatur, inccrticondidioncminflirem 
didringir. Ncc quicquam in contrariummovct, quodobji- 
tur , jusinrecreditorcm habere, quoadufque pecuniaipti fo- 
luta Ht. Nam & commodatarius jus habetin recommodata, 
quoad ufum, in quem ca acccptacO,expieverit: ade6,utilli 
idverfus dominum maturius reperentcm civilis adio compC' 
tat : cum ut in obligatione pignoris , ita & in commodati« 
a^ioncs ultio citroquc nafci Iblcant, /. in commodato. 17 $* 

J>d ficuu 

^r 



fcut. S fi^ ff- commodAti. Scd 3c non incpteconcrndTtur; 
condidione €x injuda cauTa coinmodatajia advcrfus furcnD 

' cxperiundi |us c(Ic : qui (cilicct a£lionc porel! id quifque con- 
ciicerc>cujusinterfir,.quod exnonjudacanfaadariqucni per* 
venir. t,v ^^fin-ff.de condiBjine CMuft perpetMa. 6. ff.de condttt^ 
t^turp.vetinjujlamcauf t- rernm <j^idem^is.ff. reritmMmo» 
tdr. Atijkeitajentit Joannes VaudMA vdriarum^qM4tfiion>lib-im 
quafi.34, 

^rAferta ^fs, apud quem rtsaliqua depo^ 
nitur^ re ohligatury Uneturq^ aBiont depofitit 
ifuia ^ipjede ta rty mam accepit, reflituenda 
tenetur. Sedis ex eo fihtenetur.fiqtiiddoto com- 
mijerit : cu^d: autem nomine, id eily defidiA ac 
negltgentiAiynontenetisr.. Itaqucjecurus eflyqui 
pariim dttigentercujloditam remfurtoamiferitt 
quia quinegttgentiamicoremculiodtendam tra^ 
aittnon eiffedfiA facilitati idimputare debct* 

K DcpofTtumundcdicatuci 

i Depofitkdcfinitiofcudcfcripti<H 

Gcnus,proximuro indefinitiontbusufurp«nduni;. 

4» DepofmimdcbetefTc^rituitumv (tur:. 
Qua fomii dcpofitum ab- aliis contradlibus rcalibus diAingua- 
Difftrentia int«r locationcnvprecarium & depofitAim. 

7. Sententia fed is , apud quem. if. In(L dc obligai. qujt ex de- 

lia&c^ 

8. Depo£iu.fpecies quon. 
Deporituraiimplcx&vulgarc. 

10* Dcpafitum fcqudhauum» hujuf^uefiibdiviiioinvoluntariumi 
&L^eccil%UM«». X». Qijl 



Qjiih' modis re contrahit oSUgatio. jm 

U. Qm deponerc&apudfcdcponi permicccrepoifint. 

iz. Quibus in rcbus dcpoficura coafifttc. 

ij. Quac jufticiaprobanda. 

14. An rcs iraraobilis dcpofitura rccipiat. 

ly. Rci vocabulumcamres immobile$,qaam mobilcscomple<£Utar. 

16. Dcponercquid, 

17. Coramodaramquoqucinreiraraobili confiftil. 

18. Nonexemplis. ledlc^ibus judicandum. 

ip. Res imraobili( neque cradi, ne<|ue dari» nequcaufcrntneqvc 

cuUodiri pofTc videtur. 
20. QiiarefLindinvelocifurcamnonfiac. 
ai. Faclum dandi cradendiaue in rem cciani immobilem cadic. 
11. Incuriodicnda re dcpoma quid dcporicariuspraeflare ceneatur. 
2j. Depoficura folius dcponentis uti'iTaccraconccrnic. 
24. Quibuscafibus. prxterdolura5ciacamculpam,indcponcoec- 

iam lcvis & lcvi(tima culpa pratftctur. 
ay. An cafus forcutcus Ipedec ad dcponcariom , (i culpi^ edaoilevist 

cailira prxccircrit. 
t$, Quando cafus forcuicus commodatario imputetor. 

27. Inceilcdhisl. (iin A(ia.u.|. ulc. If depolit: 

28. MoraobiigationcmpcrpcTuat. 

29. Qux culpa pcrpctuct obligationem. 
)o. Gcncriperfpcciemdcro^atur. 

) I. Rcs dcpofica depoficori. quocunquctefnporepctenciireflicucn* 
|a. QuolocodcpoiitumAcreOitucndum. Cdaeft. 
||. Qaacenus ipfa res depofica , in fpecic ncrclKtuenda. 
14. Fruilus quoquc , oranirquccauiain rc(\itacioncmvenif. 

Ucrum. ii quis pcnesaliqacmcii^amfignatamdcpofucriti ciili 
cancum « an Sc fpccies inclufxfinc pctcndx. 
}5. Q^ndo deponencis juramcnto contra dcponcarium non (le^ 
tur. 

J7* Qi!» aC^liones narcantur cxdcpofito. 

A(flio depofici dire(flacui , &advcrfus qoem orapecat. 
^pi QnaKmis in hevedcm deponcarii h«c a^o dctor. 
40. Q^nbus cafibus depofitarius con idus induplum condemnc- 
* tar*- , 
^i. Variaa<flionisdcpofitiprivilegia. 

Dd 1 42. Com- 




Cotnpenfacio * vel doli » aliuve alrioreni indagillCmiC^BiieiMi ' 
. • • *• ; cxccptio, iftaniadtioncmnoncxcludit. 

''^^ ' 4j, QutdrimciVe ceii^us debicoubusadiudkaQmrolveiidiim 
' ■ . ' dulgetur. 

45. A€tio»ilepofiti«mcr«maii> ^ coniriqQcini»c»nc«fiiufe 
4^^ lnhftca&oaecurinlicemiion juretiiK. 
.47. Sequeftratio * icem^ue requeiler. quid , dcunde: 
.48: SequeftrAtio quomodo^iiicrinunetur k de^ofiio » Mii^tcie 6ki 

ciiiio 

49. Sci^virllrum 6crcqucflratiopromircucufuipiotlir; • i • . 

jo. Arrclluminquodifftrata fequeftrationc. 

Mi/Iij inpoiTeinoneniexfrimo dccreco^pomodo4^(eqjieIVi*>> . 
tioned^ffcrac. 
jz. ScijueflrftctQvolimtaeiirqiit^lic:. 
5j. Ncce(£uciftqpidt - . . 

Vblimtariftreqoeftrfttio^emper^cubiquepeiMiflt** 
57« ReramfuarumquilibetmoderatDr&trbicer. 
j6* An, quod a judice 6eh ncquic* id iiecft|»<ivMOfMitmft'fionvcA^ 

tibnefieripoflit. 

57. P&rtcspofTunrteftijuramcntiimrcmirterc:nonircni)pdeiu. 

58. Judicirau!tafuncpermilTa,quaepartibusruntprohibira; 
Qiiibus cafibus lcxiplarcm litigiofam (cjjucftro ponerehOite*- ■ 



•. • - * f 
• • . 



v:. ■ * ! • tur. 



NecaTaiiftfefiimtftmmobilittm^quk^ 
cio regnliiricerprohibitft. 
y-i;.' V ' NcmoinpodeiGoiieliutDfbftiidiiK^ 

^i- Ab exccudoneproceini&nondfcbecinchoftrii 
* 6i. Nullu»contra<5bi»nne confenfuperficitur. 
64 A<5lorintcntibncmfuamplcncprobarctenctiir» 

Nemini poffciliomsiiueicommodum;» ftbfquecftoiiBCoSpitioil^ - 

adiincndum 
\^€6 Po(r;jIiunisnu?ltav.;*ria(juecommoda*. 

^Kiitia c8p(uraperfoJiat.nondebctiacipipro€ci&iliWI|^ftW* 

quel^.- . 
.4^ Qpodfavorfftlicofuciaoodu^lumciUdiacjiifi^ 

cilxctorqucndtipi. . 

• Ofl» J^C* . 
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Clmk r^odh recontrafjit.ohrt^atia^ 2T$i 

^pi R.cifavorabiliorcsrunc,quanvaftorcs.. ^ 
jo. Viminfcrcndrcfi^^crelicet. 

71. Explicatio tir. C. de prohibita fcqueflrar. pecnnic;- > 
71. Pccuniotverbuni tnfariamaccipitur. 

InHubiopccuniae vcrbumlartillKncfumcndunr. 

Vcrbagcneraliainpotiorcfignificatu, 6ccumefFe<Sfcaccipiciit. 

da. 

75. InCodicenon-itacxad^usordbeft fervarus^ urinpandcdlis. 
TtS. Afll.unic.G.dc prohibit fcqucftr.pecun.pertincatadcoircaio*' 

nem lcgis i. C. Hicod. fi ccrr. pccaturdc chirogtaphis. 
77, Cettipctitio quasrcspcrfcqttatur. 

7». Dc quibusaaionibus^craOciur ind.l. unic. C de prohibic. fe- 

quertr. pccun. 
79. Ubicadcm jurisratio',ibiiJem jus ftatusndurai 
80 Ratiolegiscenfeturaninialcgis. 6c jus lupplerc dicitur. 
8r. UbicaJemeftiquitas.ibi idemjuscitc dcbct. 
hi^ Dcquapccunialoquanturlropp in d. 1. unicC. dc prohib. fc* 

qucftr. pccun." 

S5. Vcrbura(debendi;ad omnesomnino aaiones rcfcrcndura. 

84. Salutioquid fit. 

8;. Verbuii (folvcndi) gcncrale cft , omnibus aaionibus conVc-- 
nien^ 

85. Vcrusintclle<ausl.inremanda a.2i. Cmandac 

87. Ubinitiocrtdi- erfa.ibiquoqucdivcrfacrtjurisdifpofiiioi 

88. Prjrcipuusfequeftrationisfinis. • ^ j 
8p. PccunixvocabulumnonrtricUaccipicndumind. l.unicCde- 

prohibit.fcqueftr.pcc- 
^o. Cafibus quibufdam fpecialibus fcqueftkatio judiciaJis pcr-- 

miffa. 

^i. S' qucftrationcm jurcfadlamaffirmansihocprobarctcnctur. ^ 
yt. Rcgulani juris pro fc habcns . intenrionem habecfundatam. 
^). Primus cafus.quo fequcl>ratio judicialisliciraputacur. 

^4. Secunduscafus. ^ 

sy Crcditora«rmans,dcbitoremdc fijgafufpcaumcflc,iddoce* 

rc cogicur. 

jtf. Tertius cafus. • r 1 

57. Quoddcfcrvoftaiuitur. etiim ad filiurofamiliw & limiicscx. 
icflditur. ... y >».QSJ«- 
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^8. Quirnis (c^ucftrationis cafus. 

59. judexcuraredcbet, ncpartcsad^irmayenanb 

100. Qainia&^adisfiequei^rationis. 
xoi. Anhomoiiberletjucibraiipollit. 

101. Sextuscafus. 

loj. ObjciSkiorcmovctur. 

104 Septimus fe^uclkanoniscafiifi. 

jLOf. Odkavus calus. 

106. NonuscaTufi. 

A07. Scntcntia 1. fiquiscondo(^Vionls.2/.O.cIc]ocato&coad.&l« 

ii ibus.zo.C deagricol.<6cccn(it. 
J08. Inilantiadiluitur. 
109. Decimus fequellrationis cafus. 
XI o. Gravius e(l, pcrfonam capcre >i^uam bona (equellrare. 
III. Undccimuscafus. 

iit. Totius caufx negocium pcr appellationemadfupcriorcm de- 
voivitur. 

Duodccimus cafusfcqueftrationis. 
Z14. Minus prxjudicium infert fcqucl^atio t quam in poffeflloneiii 

bonorummifHo. 
aiy. Modus&fbcmafequeftrindl 

In quibus adibus parcis ad vcrfac citatio rcquiraiur. 

117. Citaciononpratiumitur,iii(i probetur. 

118. Contra fugitivos de f*dioproc©di folet. 

iip. Ad nudam crcditoris petiiioaem fcqueftnim non decernem» 
dum. 

izo. An ad obtinendum fequcftrura publico inftnimcnto fit 
opus. 

III. Exulicatur 1. jubcmus. 16. $. 1. Codic dc crogat. miliuc an- 

flOfL 

121. Sequeftrationempetcns.quiddcmonftraretcncatur. 

\\ fcqucJlrationii pcrnullioncm cognicio cauf* ncccflk» 

ri^. ' 
114.. Ecquid jurtmenium calumniac intcr fcqucflrationis reqoiiu* 

reckc numerctur. 
. Juia»acuca;u non tcracrc \ judicc imponendura, 

. ^^^^ 



§lui^. madif re contrahit. olftgatia. iij -^"^^^ 

JX^. Poentfecfueftrarioncm juflatnimpcdireconamtif. iti .' 

rfiT; Sifcqueftracio fruduura , vel afterius rcta judicefuentnt^ \' 
• ' i ' fa<fU : par? aurem fcqueftrarioncm paticns artundc nonha- 

^.f^, •." bcar, (juofefuAcnrarccjueat.an, Iicependcntc", cifuraptusad ^ .,' . 

^*- . litem^&neccirarlaalimontadnrfuppediranda» J^* 

; iiS"» Nemoadverfariumfuuminfcarmarctenctur; 

» * •* Qupdna-nfcqucftrisofficium. &n. iJ7^ .^--^^VV 

' ^ 130, Scquefternonfolumfru(Slus, fed6< remipfamlmgiofanntera- ,f * 
porc five raora perituram, dinrahcrci &c prcciumxndc ccda» - 
<lhimlocoicicu(lodircd!lebet^ . i^^ff* 

1)1. rnrcltc<f!usr.aitprxror.7. §. i.&i..frdcjuredclibcramC. * 
ijt. NunqurdinfcqucilrcrarcidcpontxpolIeiTio^tranfcar^ V^^. 
Ijj. £xplicatioaccurauLincercirc.)^Cdcacc]utr.velamicc.por' 

1)4. Nullumdcpofitum,(Tnccxprcflapartiunrconvcntionc,tran(' ' / 
fcrt pollcllionem m depoficariuni 




y?: -r — r 

135. rnponeirionemmi/Tuscxprimo decreconoiTconfHtuicur pof^ 

lclTor. 



vo-' < Ncmopnrfumicurfuiimperdercaurdbnarc- 
•^^r ^ »?7' Adpoircirioncmtransfcrendamtitulusidoncuscxigitur,. 

||8i Quod poiridcmusyid: in noHris quoque boiu& habere dici» 
mun- 

. l)y- Mcns6cfcnrcntiaI.ncec.17.fE depofiti \ ■ 

140. Elieponercprodiiuicccre. .- if 
I4l> Inrellcdus cap. i. 6c coc^ cicuL cxtf. d^c fcuucffrit polTeir 5c ' j f-.T 

frua. ■''••V 
14». SienrcntiaClcmenr.unic.dcfequcftr. polT.&frudV» 
^ 14^, InrcilcdlusLunic. C ttcipoiridec- 

» 144. Quacenusjudcxari(^en\fuo(fominiopriv«repoIIiCr , 

141. Int.llc(^sOrdinationisCanie£alL»parc.z.tit.2i* li^l 
* 14^. Anis>.apudquem&(f^umeflj,urispatronatuS(&c»>fc(]ueftrunr^ *< . •/ 

^»-.. • vacance Saccrdocio.juspraefencandihabcac. ^ 
147. Dif ciplina Ecclcfiaflict periclicari non dcbct ob partium coir- 



■ * ■ 



. vernonem; 

Seq^i .l •• adminillrationcm habct tam fpiritualium , quan» 

-^: y--^ ^ ■■■ - ulmm» 



xi6 ^.^Kiterea.^.lnfiittft. 

^4,9. int^edhttc.cumBerthoUus.i8,de*£HiliB0C*&l»j^ 

jyo. 'Scqucflrumadquidficrirolcac. 

tionac. 

5ad(<ltfiLone (^uc medicintfe^ueildjroctfui} ie(]ueftnioi!tB* 
Ui^Becar. 

c-4. 'SaciiHanomaleiToliniieopgfiMmnonmi^ 

a/^. An&^cenasjontociacancbadffdnaiidvml^^ 

ficitf. ^ 

f^^. Senfusl \.§.i.C. At tdfen.coliciid.&Ainli.^caflBdiictrtC* 

de<epi(i:. & cleuc. &C. 
i;/. Qiiae /adrdacioproprie idonea incelii^toc* 
j;8. Quibusmodi$ie<)ueftracioiiniacui. 
if^. QuandolistCffliinttidictcar. 

450i Pergutiemliri^ifattottcm de judido iifti,» lc^acllnmiteni^ 
cetor. 

Seqneftrttio finicur^l^Beflris renmiGiMimMm. 
itfi. Sequcdris oficiopcc cemKioiitionflm fimto» ctii cm liti^fii 
refttcuttur. 

Se^jueftraciafiotturconditionccxiftcnte.vcldievenicntai * 
164. Curmortcfequcfttiscjsringuacurrcqueftratio. 
itff. A(5tio deponciregueftrariad^plcx: diredla,6c concrtrit. 
i66. Dirc^cui»6ctdve£rusquem>ficadquid»conipetM: 
itf/,. Concririt d^ofiti lcyc fl m ri fl cAio cni» comm^a8«i>&«l 
qiuddcnic*. • 

[ Ua R T A (pccies6b%MlontiRi«<|a«fe€0ittnhiiii> 
tur^ ^uatmJ^fiimm : qtiod alitf & com mcndatam 

ffjmc.fi* deffit. Luifenesqttfm' tf. & /. cum heredstm'p.C$d. 
eedJLjcnmmmddre.x ^^•ffde verb.fignif.tU' ff.nauu, caup*fta- 
kfL mtmeftM.nfiitmMftii-D.FuUeJmhic, &lib. \,Jurijprud. 
B!tm.tMf.33,num. i'treutter»DilPut.%6.thefuddltt.B.&F, 
9tUm, 1 • didaaulue cfi ex co , quod pooicor. Pccpofitki 
caimifr auigccfoficani : ntoAcncitt, totan, qnoad cnAo» 

dian^ 

.... ' ' • ' Digitized 
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diam,commi(rumficiciejMS, apudqucmdcponirur«/. i.inpr, 

- ff-^^P^fi^' Paratitl ^W efenbtaus num%2. Monz^Jn tra£f» 

- de depofito, in princip. Petr. Gregor. in fyntag- juris univerf ' 
bb. 25. cap. }. num. 2. Qucmadmodumcadcm przpofitiodf^ 
fignificacioncm augct in aliisquibufdam vcTbis;utin vcrbo» 
dcrocrcri, dcdcrc, dcpcrirc, dcmirari , & fimilibus. Cmjac^ 
traff- i.ad Afrrcaninfin.adl.Jervos. i$.ff.de7nanumijfte/ld- 
ment. Cajpar Schoppiui libr. 2, verijtm. cap^g. Hilligerus in Do^ , 
mlh enucteat. lib. 14.. cap, 2 . ad lit. F- Qi^jod non fit , ubi depo- ' 
JiereCmnhut pTodewotiri , mm LJed & toci.^..^ fi^&fi-^^^ffl^ 
Jin.regundor.l'i'§ fiquigy nemine.iy.ff.nequidtnloc.publJJ* 
metum. p • §. ^.ff.cjuod met, caufgefi. ertt. ^ 

D€fiiiirurautcm,mc^(cnrcntia,dcpofirumnonincom- % 
modc contradus , rc initus , nominatus , jurisgcntitim , bonx 
fidci:quorcsgratiscu(lodicndaalicuitradirur> co finc, utca- 
dcm tUa in fpccic , quandocunquc dcponcnti libucrit , rcfiitua- 
tur, Qupd dcpofirum fit contra^kus, rc initus, nominatus, ju- 
risgentium,&bonaefidci,cvidcns c(k exhoc^-nofirc.l^i.^.tf . 
^uotjue , apud (juem, ^,ff. de obtigat. (Sr aEi. /• juris gentium. 7» 
§. t.0. depa^ § fid jus tjuidem ctvile. verf& exhocjure.fupr, 
dejure nat. gent.&civil. l. i , ^.hanc aiiionem. 2s .f.depofit. 
^§.a^ionumautem.2i. infr,dea6iionib. Etcumproximum^ 
gcnus in dcfinitionibus ufiirpandum fit : rc^c illa verba,rr ini- 
tus , gcncris loco huic dcfinitioni fimt adjc^^a : ad ditfercntiam 
aliorum contra^luum, qui nonrcjfcd vcrbis,autlitcris,aut 
folo confcnfu pcrficiunrur , de quibus infrajito loco , titulis fub- 
pqq. Merito dicitur in dcfinirionc : quo res gratis, Nam fi in- 4 
tcrvcniat mcrccs, non dcpofirum ,firdpotius locatiocrit,<//<5?|y^ * ' ' 
1 1. §,fi vefiimenta. 8. & ^-ft^^ff* depofit. §. ult> infr, de man^^"* 
dat. Quanquamprctiumdcpofitionis, inrcmuncrationcm '^nf . 
praeftiti bcneficii , accipipoflTir. /, i,^*pinredepofrta,24 ff.vL^^ \-^^y ; 
^honor. raptor. Treutlcr, d, Dtjputat^ id, thefx. ad lit- E^voU f^* *; * ^ r. 

I. \0' Fom4nt$,Di/put,i§l, ^'^UIJU* 
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thcf.S' adlit. C.&thef,^, Itt. A. Schichhard. Dijput. \:. thcffi^ 
adlit-c. Re£lequoqueindcfinitionc pomtuT: cufodufrdaali^ 

^ cuitraditur^ Etenimhaccccnrctui formadcpofiti, pcrquam 
abaliiscontra(^ibus, quifimilitcrreconftituUntut, prscipuc 
di{i\n^uitUTyhac§,Ke}firo, & dl.iUrjfrinc. drl.proprte. if-f-de- 
pofit.d'L I, §. isquoque. ^.ff.de obligat.cr a.^. Siquidemin re- 
liquis contradibus, quireincun|ur, tcscuftodiendanonda- 
turj fed , ut vci accipicntis fiar, ut in mutuo &indcbito,^^f ^«'i- 
buifupra inttio dr §- /. hoc ttt. vcl ut ca accipicns utatur, ficuria 
coramodato, dequo fupra§. proximo. vel ut cara in (ccurita- 

€ temcrcditihabeat,utinpignorc, de quo infra §.proximo, Scd 
& ex illo verbo, cuftodienda^ rurfiis diffcrcntiaintcrlocatiQ- 
ncm , utoc precarium , & hunc dcpofiticontrad^um pcrfpici- 
tur. Inillisnamquercsconduftori, (Scprecariumrogantinc 
quaquam cuftodicnda, fcdutcndatraditur. /. /, in prtnc^ff. de 
precar. l.fi cjuU domum.p, inprincip. Lfi merces. is.§ t & p^f- 

7 fim.jf. locati- Ncquc2d\ctf2tur§.ftdts^apudquem.i-;,infi dt 
obligatientb. quaexdeli^. «.^» ubi Juftinianus ait, quod is, 
anud qucm rcs dcpofita cft , cuftodiam non prxftct. ibi enir» 
cuftodia fignificat diligcntiam mcdiocrcm fi vc mcdiam , item 
cxa£tifiimamdiligcntiam,quam dcpofitsreiadiiibcrcdtpok- 
fitarius ncutiquam tcnciur, ut patefcit exhoc^ cr benenota>- 
'vit Dn- Collega Bocer. in Commentar. ad /■ contraclus^zi.jj. dt 
regut.jur. cap. 4. num. \ i . edit. 2. Ca:tcra dcfinit ionis vcrba 
probationcm fuam recipiunt ex hoc §. noftro. d.Li. §. UtfuO' 
que , apudquem.s. ff. de ohligat^ ^ aU. d, L /, ^^estautem» 1 2. 
dr d. l. Luctus. Z4-'f' dcpofitt. 

t Depoiiti ctfi alii alias, cafquc varias conftituunt fpccics» 
dequtbu6 vtdendifunt Schncidevuintu hicnumer. z. cumfeqq^ 
hiynfinger. num. 4. Kling. num. Heigtu^s nnm. 4. drftqcj» 
J4oz.z,imintra^i.de depcfit. cap. de dtvif depofit .num.i6.Gi^ 
fhaniu6inComment.de divtfiomb.wr.thef 96 Stuckitispdrt. r. 
Exersit.Juftin. decad, lo^ afiert. 6. ad Itt. H- Althufiuf Ith. t.ju^ 
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Tis Roman. cap. z %. Nicol, Reufner^ lib. j. thef.%. dr Pd^ * ^"'s i* - 
£i(ii inEpitom./ur.J)iff>/(t. 12. rfref/S.cgotamcnciusdnzs^O' > . U 
tiirirnuittrpccicscflc.ccnreoiquarumunapcrhibcturdcpori- 9 * •^, ' 
tuminrpccieficdidium :quandorcsnonlitigiofa,abuno,vcl ^ ^ Jv 

ipluribus dcponitut : quod & fimplex & vulgarc dcpofitum •> 
\oc2S\JjJ.\'§.fidfidf40.j^^-(jrpa(Jim.ffJepofti.^\xti2i(z^^ " *^ 

Xir.itio dicitur,/. ei, apMdquem. l.proprie, 6. LJiin /ifian^ 
§^cunt fcijurfire. l. lich. ly.ff.eod. i ficfuefier.iio. jf.de verbor^ 
figmficjtion. Uunic. Cod. de prohibit. fequeftrat,pecHn. Treut' 
lcr^ Dijputdt' 26. thefi volum, r. Iliudqae fubdividitur iti 
voluntarium , quod cx iibera voluntatc dcponcntis ptofi- 
cifcitur: & uecciranum . quod cx nccelfitatc aliqua defccn- 
dit, vcluti ruina:, nauiragi!, rumultiis, incendi'.<//J?././ J.t. 
^ i. / deeo^ iZ.ff.depojtt.D.yultej. Ub. i jurijprudent, Roman. 
cap s}.num.i.t 

Quia vcroomnes contradus rcquitunt con.^cnfurru, \t *'. T*^'.. 
A /, J. conventionis, in fin.ff. depa^. / in omnibus. ss fde oblt- ' V> 
gat. aCitonib. idcii co deponcrc , & apud fc deponi pcrmiU' ' ^ ^\ • 
tcrc illi rantiini poflunt, qui intellcftum habcnt, &confcn- • • '^\Jy\ 
fum accommodarc nofc.intiir. Ex qijo confcitarium cft: . ' 
quod infans, nctutorcquidcm auftorc, cx liocdepofiticon- 
tradualio$fibiobl'garc, aut ipfc oblbingi qucat. §.fideiuod 
diximt46, 10« infi. de tnutiltb.ftipulat, /» u huic proximm, . 
■ .-'m obligattonib, (jr a^tonib, l. in negociis^ 5. $bi , quifurt pof 
funt.ff. de regul. jurU. Sic quoque nccfariofus. di^i, leg. i . 
furiojum. iz.ff.de obltgationtb. dr a^itontb. dtci. leg. utnego- 
Ciis. 5-. d^l furiofi. 4.0. ff.de regul.juris. nccpupillus finctuto- 
rc /. quod pupillas. 4/. ff, de condt^ion, indebtt, i. puptlius, 5-9. 
ff^ de obltgattemb. dr aclionib. cum fimtitb. ncc minor. /./♦ 
Codtc. de tn integrum refittut, minor. vel prodigus. /. y , cui. 6^ 
ff, de verborum obltgation. /• interdum. ig- ff. de condtciion^ ^ , ... 
iudebtti. /. certf.p. §,fed &fi.7»ff. de rcbus creditts , c^f ■ dt^, ] 
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Lfitrio/j, ^o.f, dereg jur. abfquccuratorcdqjofin tcncntur: 
. nifi in quantQm locu plctiorcs fafti facrint»Arcl dolum commi- 
(erinf,/. i.^.an inpupillum. i^.jf.depofit. Li. & 2. Cod^pddverf, 
creditcrem, Dn. CoUegaBocer. clttJf.z^Dtj^» i o. thef.^i. cdit.z^ 
Cardd. in CommentAr^de contrah-cr committ,JIi^uUt. c. j.con- 
ctufio. numAi6» 
12 Dcponiautempoflfuntomficsomninorcs, qux fub fa- 
€t\}Tn cuftodiamque cadunr,tam alienar,qu^m proprix : adco,. 
utetiain furi vcl prxdoni dcpofitio rei funivarpcrmittatur^. r , 
§.fipr.e2'j' jp.i bonafidfs- y/. ^.t.ffidepofitJ.nonahjudtce^ d^. 
inprific.fi. dejudic* fi moio non apudrcidominumdcpona- 
tur. Dominus fiquidcm rcmfuam , apud fc dcpofitam , rcfti- 
tucrcdcponcntincncompclliiuf. l.quiremfuam. is.d. l. h»a 
fides. ^i. §. /. inpn.ff.depofit. l^ne<}uepignus.^^.ff. deregul.jur, 
Quinimo fi apud alium fiiT vclprxdo dcpofuit,domino petcn- 
ti dcpc Grarius debct rcftitucrc. Tamctd cnim bonx fidci ccn- 
gruum cft, ut rcm rccipiat, qui dcdit : attatncn rotius rci a:qui- 
f atc infpcda.qux cx omnibus perfonis, quzncgocio ifto con- 
tinguntur»implctur;dominoreddcndafunt,quxfa£lofceIc- 
I \ ftifiimo ci adcmpta fuerut.Hanc crcnim probat Tryphoninus. 
juftitiam, quz fuum cuiquciutribuit, utnondiftrahatur ab* 
irilius pcrfonae juftiorc rcpctirionc. dici. /• bona fides.st- i. 
verf.hac eH bona fidcs ,fi. depoft. (j tmbi Wefenbee. in ParatitL 
numertj^ 

'4 Sed pcTpIcxx di(quifitionis quxftio hic occurrlt : an rcs 
. quoque immobilis rccipiat dcpoiitum } £t fanc flrcquentifti- 
jnis Intcrprctum calculis negativa opinio rccepta eft : eam- 
c{\XQt poH Azonem infumma fua Cod.depofit. num.s, fequun- 
tu r Accurftws , Bartolus , Baldus , Salicetw ^ vulgo Dd. ad L u 
ff.dtpofit.dr Rubric. C, eod. Fanormitan.Feltn.lnnocent.aliij^ 
dd ruhric, ex. eod^ Angelue, Porciw ^ Clingius, Schneidevvi'- 
' 9!U6 , Mynfingerua , Wejenbec. Schilbock. Heigius , Bebio , Tha^ 
daw Pife, Vultejusc^aUiAdhunc nofir. liitci Moz.z.iu* i» 

tra^o. 
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.Irattaf. de depofit, caf>. i. fium,s &C4p^ dereh. ijrudepenipfjf ' 
jp//m. r. Celer. de prcct ffii. cxecut part. \ . cap- 1 , numer, 67. & 
%0 ' mnm. lo^.infin, Treutler. 'val. /. Diffutat, 2(f, thef.\. ad lit. et^,, 

flacktlfnan.DtJput.p.thefM. Arumaus ExercitA2.thcf.i4.for. . * •V 
• • " fier lth,S' Dijput'i6. thef\<f. Paulm Berens Diff ut p adlnfitt, 
* ^ tkem. 3. quaji. r . SteinhaKjJen in Paratitl ff.dcpcfitt, numer, 

Schickhard. Di/put- ujhef^.fub lit- a. (jr refolur. qutfi 1 . C ht»-'\ 
dtustntract dejurefiqttefirat.Cdp.'.nunt.tp.cumfee^.& crp , 
num.i.&feqq. Vcrum contraria aftiimans (cnrcnrialcgtm 
. • *• vcritatimagisvidcturccnfcnrarca. Tumqu'aobicdumdc- ' » * 1 

pofitiindefinireinvocabulomconftituitur. l.i.^.quHdepefi- ^ * *. ' 

tif.^&pajfim.ff' depofit. Rci autcm vocabulumnonminus .^;^ .- .V •'*,! 
im!r.cbilibuscompctcrc,quammcbiJit us,cxtracontrovcr- >- ' •. ' j 

* fi7,ti:.z(!(. l.rei appellatio.^.ihiQ.Dd. ff.de virb fignificat, Tnm •♦. ^ 

. ; • quiadqwncrcnihilaliudcft, qi:amcomnundarc Jivcrcicu- * * . * - 
ftcdiamalicujusfidcicommiitcre»^/. /, I. /;?/'r//ff.^<i//^^/'/./", ''* ' J^ 
(om?nexdare. 1^6 » f. de verh. /Fgnificat. Atvc\q\ioquc\mn\0' • . ' ,j \ 
' bilis cuftodiam clTc, cxpcditi juiiscft. /.5. //?7f»,^.</(fiff^<ir/>. ' •• . 

*velamtttp(;ff^ff.l,fivendita,\\,ihi ttntnfulacufiodienda.fJ.de ' . . .* ' 
peric.dr commod,reivend, /• dominw, 55. inprinciptff.lctati, \ .• 
Tumctiamquia&commodatuminrcimmobiiiconfiftit /./. 17 '"^'^ * 
§A.ff. commodat. ^ monitumjupr. ^ proxtmo. num. i^. in quo' * - V ' - ' 
ipfoctiamcuftodiaprxftandaeft./JJi/yrffr/^.^ §. r/yy?<?<//*/w,5. - .. ..',^«'"^. 
J^</. //>. Atquc huic dccifioni , poli Carddaum ad rubr. ext, de * " /, * 
fiquefirat.poffdrfru^. num. to. cum fiqq. adl.fiquefler. 100. ^ 
num.i ff/deverbor.fignificat.2d{\\pnhntUTD.Bocerudciaffit ' 
Dijput. 10. thefj-adltt. b- edit.z. Ptehfl. Dt^ut^x. dejuretopp- . • *• 

€0 Ducatu^W iirttemberg» thef i(f. adlit. a. edtt.i. Hesnoniui ifeji^^/i •• ] 
Difiut. ij. controverfi i . Matth. Stephani. centur.j. quaJl.it^^fT^ . »i ' 



»• 



IdngepaurExercit^Jufi^is, quafip- Hofitchiuiprogymnafde- . 
€ur. 6' poftt, 4, lit, A. Hunmw Dt/put. 14. thej 22, dr Stuckius ' 
/artt I • Exercit, Jufiin, decad. 10, ajjert^ 7 • //>• 

• ■ - ■ * • E« J -. Non' ; , 
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"222 ^,T^rAtered.3.1nflitHt, ♦•'r^ J 

iS Non obftat , quod nullum rci immobilis depofitac crf*' • 
• ciHDluminCorporcluftinianco extct. i^/^iz/^f//? non cxcm- * ^ ** %.t J 



^J0l>^- ' cinpluminCorporcjuftinianco extct. i^/^iz/^f//? non excm- 
r^;W^* ' plis,fcdlcgibusjudicarcoportct./.»<rw^>/WfAf./y.C<j^.</i'y?». . ' ^ 

tent.(^int€rioc»9m.jud. Nam&commodatuminrcimmo- .' • 

.' "V . . bili confiftcrc, app^rct tfjf </./,/. ^ /.^. ^-/^w/w^y^/. & tamcn ' . 



^ » 



cjus vix alibi cxprcfflim cxcmplum occurrit. Imo excmpla dc- 
pofitxrci immobilis cxtanr /// cap. t. ext- de fiquelirat.ffjfcjf. * 
(irfriict, Clfment. untc.eod- c-cxaminata. ij-- tbi^ Eccic/iam fe- 
qucfiratam.ext. de/udtc- cap. 2. e\t. dfdol. ^contun;. i.ficttm 
dotem. 22.^.Jinautem^ 8. thi^dotem fequeflrari^ff. jolut, ma- 
trim.cjj;Jimiltl^.qii\2(cqiK([r:2.t\oncm,c]uxficu^/dumjuram0' , 
. y db aUegata^ ctiam potcft cflc rcrum immobilium , dcpofiti *; ^ ' • 

' fyQQ\c.tnt^[c, zii^XoizVumtSi. i»proprte.6 jf. depofit.^lrofien» % 
' * fi4mfupr.num,o. , • 1 

• . Similircrnonrcfiftit, quodUlpianusait, dcpofitumcf-. . 

• (c, quod cuftodicndum alicui d tumfivetraditumeft. /1 . 

. • .' " ^r/W.//>/^^'Vyr^</(r^^?/^>. rcmautem immobilcmncquctradi, 

19 ncquc dari.ncque cuftodiri poflc ; ciim ncque loco mo vcri,nc- ; 
' > ' • quc manu in manum dari , ncquclatcrc , ncqucfug;'rc, ncquc i^-V- * 
aufcrri, vclfubtrahi qucar. 5.^4^ i^i/ 7. Trr/rrf^<;///^.y*'/'r^ 
' '.. deufucapionib- cr iong, temp,prdtfcrtpt^ H .yCfinquam, njn rcfi- 
V* . ^4%^ ft^^* Q^6dcnlm/« d, verf aboiita. fandi locive furtum nott ' .«* • 
• • i. . • ficridicitur: incaufa non cft cuftodia, aut fadum tradcndi: ' *' 
• ^ • •.^•p.'*. . ' fedquodlocomoverinonpoffir, & aufcrri: cum tamcnfur- 



*'*/!*;,'. tumafcrcndoappcllatumcrrcputctur,rcrumqucduntaxatfit ."• - 
mobilium. § 2. infi^de obiigat, (]ti£ ex dci:ci. nafiun- /. i.jf, d^ ^ ' . 
***• ■J'/.'--. furt. Etfivcrofurtumlocoruir) fiindcrun»queficrincquit:ii$^ * 
«i:. ^**-'. * tamcn viminfcrri,inccndiumficri,dcpafcicos,cortumpii&" ' 

multis aliis modis obncgledamcuftodiamdcrcrioraripoflc, . j 
• ^ *• inconfeflb cft, §, quod autem j. fitpr, de ufucaptonib- /• 1. cJ* ' • . 

.• ' . • tot. tit ff.fjrC.de vi , vi armat. d. i.fi vendtta. \ s. ffl deperic, ^ * / * I 
. ''^* ' , I (jr commod, reivend. Sed &fact:midv2ndi tradcndiqucin rcm 
* ■ - ^ ''c^dctc iamiobilcm , c\accCcit ex i»fifitpulatf(S' ^ fi.de ufitrts^ 




.jt. 
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^^/^. modls re contrahit, ohligatio. 223 

Uftitnlationes non dividHntur^y^' ff- deverbor. oyiigationih, ,^ 
/. !♦ /o'- l.tenetHr. o.§. fed fiarcam. i. ^l.fitihi. %.ff,de aElio- ""'^ 
mb,en?*^t, Proindequcfairumcft>quodnonnullidoccnt, tra- 
dcre nihil aliud cfTc, qu«km cmanuinmanumdarc.-cnmtra'' 
ditiofignificetquamlibct rci tranflationcm, qua: modo nii- 
dum cft fa^tum, ^ caufa poflcfTionis jurifque vacuum. Is^ff"- 
de vcrbori/m obligationib. modononnndum, fcd cum cau- 
{2i,di£i.leg.s,fl de aBiomb. et/jpti- Cocdd. ad d, rubric^tit, 
de fequeftrat. poJ[ejf.(^ fru6i. num. ii. Clud. d^ trati de jurefe- 
queftrat- caj>. 8. mtm. 6. 

In cuftcdicnda porrro rc dcpofita , dcpofitarium tan- 
tummododolum, &latamculpampraeftarctcncri, Iiquccf.v 
hoc § . noftuo. I. /. §. uttim. l.fi homtnem -y.in princip- 1. fifine. 2 0. 
. . l.tjuod Nerva.s 2.. f, depofitJ.fi t utcerto. %.ff. commodat^ 
f - L i §./s cfuoque , apud tjuem s. ff.de ohfigattonib. aHiontb, t. 
• (ontralius. ii.ff,de regul. jurts. eleganter Marcittm hic in futs 
not. Ejufquc ratio duplcx cft : tum quia illc , qui negligcnti 
.• • amico rcm cuftodiendam traditj non ci, fcd fuifacilitatiid 
imputarcdebct, ut fuftinianm hicinfinetoquitur: & infhii* 
ii refpondit Pautw in t. cum m.indatu^ is.tn fine. ff. de mindrib, 
Tumquiadcpofitumnullamdcpofitarii, hoceftjCjus, apud 
qucm dcponitur j fcd folius dcponentis utilitatem continct, 
d. t.fiy ut certo. f . §. i.ff. commodat^ Haenon^ Diffut, 1 3. contro - 
>i 'verf,!2. At quid, fifuisrcbusfummamadhibcrediligcntiam 
confucvcrit depofitarius: an non hoc cafu ad lcvem etiam cul- 
.y.^ pamrcncbitur?Nontcncri,difcimusrArW§ c#'/«rr/W^r^^/- v 

/f^4//if;cxquibusconftat,nullamindcpc»fitorationemculpat " 
, fcvis & lcvifiimx, nullam defidix aut negligcntia: habendam : 
fed folius doli & lata: culpx prxftationcm cfle : ut reSiemonuit 
Treutlerus votum. i. Difputat, 26. thef 2. ad ttt. c. ubi Ac- 
eurfium diffenticntem cttat. Enimvcro excipiuntur nonnul- 
ii cafus, quibus prxrer dolum & latam culpam, indcpofito 
ctiam culpa lcvis & lcvifllroa pfarft»itur. 1. Si depofitarius ■^'^" 




• .-V.I;. 



^ icdcpofito obiul^i^ ^^^^5^ ^^/^ evcnit,^}.^^ depofit, ' v / ^"i^ 



224- i.T^rAterea.j.lrjflitut. 

Licet alitcr fcniirc vidcatur Cudius d. traci. dcjurefeqtteflrMt^ 
<ap^\\»numAU 11. Si pro rci cul^odia merccdcmacccpcrit. 
d.LJi .utcerto^S. 5. i. verf nifi fort} , jf. commQdat , Tamctfi 
hoccafumagislocadopropric, quam dcpoHtum ccn^catur. 
d.l^i\fiquisfervum.g.ff,defoftt» 111. Siinmorarcditucndi 
dcpofitum fucrit./,y7 in Afia.tt, §. ult^ffdiSi. tit, vide Ciud- 
cjp.\\.numer»2i. IV. Si dcpofitum roliusdcpofitariigratii 
fuerit faftum, utin(pecieifi qui6neccMufam.4. ff.derel?.cre' 
Jn.ficert.pet. V. Sinominatimconvcncrit, ut rcsdcpodta 
circr pcriculo cjus , qui fufccpit. di^i- 1- 1. ^.fape.ss.ffdepofit^ d^ 
l,S' $. i ff.commodati, /. jurtfgentium. 7. ^. fid &fi quis.ff de 
fa6i' ubi l^omponiui fprouteumrefert lifpianus, ait: omne 
periculum, adcoquc non id folum , quod culpa, (kd & illud, 
quodcafufortuito accidit, cx pado 6cconvcntioncfpc£tare 
25- ad dcponcarium. idemilicendum purat Accurfius add. 1. 1. 
§.ficpe.ff.depofit. (^adUi^C. eod. dr aiibi. fi culpa , ctiam levis, 
cafumpr2cefferit,4r^. dj.s.§. quodvero,4,ff.commodat. 
d.lfiin/ifia.i2.§-uit,ff.depofit. crfimtltum. opinatio 
quantumvis i muitis magni nominis Dod^oribusreccptaOty 
nempe a Bartolo , Alexandro , Jafone , Caftrenf Zafio , ^ aliis% 
quos refert dr fequitur Fachtneus Itb.z. controverfjur.cap. 70, 
quibus afientitur etiam Joan- Jacobus Piebfi^ Dtjput-2.,dejure 
topic» Wiirttemberg. tiiefi?. adlit^b.edtt. l juri tamen noftro 
ci vili convcnicDS haud vidctur. Dcpofitarium ctenim ob cuU 
pam levem non tencri : fed dolum duntaxat, 5c,qus huic pto- 
xima c(\ , latam culpam pracdare debcrc, notifTimum c(l ex 
Ijoc §.(ird.l.i' §. ult. d. l. quod Nerva. 3 i.ff. depofiti. dr fimili' 
bttsfupraallegatis, Si igiturdcpofitarius culpam folam , & pcc 
fc conHderatam , prsllare non cogitur : multo ccrce minus 
eandem prx^larc compellctur, fl praster culpam ctiamcaftis 
fortuitusacccflrcrit,coquercsintcricrit. Hujufquc ratio pcr- 
fpicua cft : quia fatalis intcritus (1 vc cafus forcuitus cfHcit , non 
ut duriiis dcpofitarius , fcd ut minus obligctur, argument. 




§^ikmodisrec6ntr4hit.6^gatio. 22 j 

d. t. contra^us. 2}. f dereguUjur, &L qMdfirtiiitU,4X$d>dt 

NechaQcnoflram, ceayeriorem, impognatienteotiaai 
Ufi» ut certc, s. §. quod ver$, 4.^ ff, ccmmeddti, ubi tatlisfor- 
tuicustmputacuiei, qui commodatumaccepic.naiiqaacul* 
pa i nter venit. Lortge namqme di verfa e(l inter commodatari- \ 
um 8c dcponcarium ratio- Commodacarius cnim cum ob 
ccftpam qiioque lcvcm tcneatur: mirum non cft, fi etiamad . i , 
c jfum forcuitum , qui ex levi ipfius culpa rcTultat, adftringa- 
tur. Atdcpolitariusciimlevisculpsnomincobligarincqueat, 
tKt exprtdt6iisp4tefcit: nullapatitur ratio > ut de cafu fortuito, 
quiexlcviproticifciturculpa, teneatur. 

Ncquc ctiam noftram dcfinitioncm cvertitr^. l.fiinA- 
fia. it. §. ult.ff.depofit. ubiPooiponiusin tixcverbarefpondit: 
^emddmodum quodexftipuUtu^ velex teftamento ddri opor- 
teat ^po iijudicium acceptum cum detrimento reiperiret :fic de- 
pofitum (fuoque eo die , quo depofiti aiium fit , pericMle ejus, 
apudquem depofitumfuerit^ eH ^fi judiciiaccipienditempore 
potuit tdreddeh reu6 ^necreddidit. In ifthocnquidcmrcfpon- 
rodcpofitariuscircarcfticutionemtantum rei, non autcm in 
rc ip(a cutpam commifit. Litem enim fecum conteftari panbs 
cft^necdepontumreddiditj cum idreddcrepotucrit* Iiaque ^.g 
in mor a fuit conilitutus.quae merito obligationem perpetuac« 
l,fi ex legati. z iff.de verior- cbligat^ Ncc hanc ftaiigic folu- 29 
tioncm, nquisinftandoobjidac: culpametiam inipfamrcm 
commKTam perpctuare obligationem. l.fifirvum,pi, §fiqui- 
tur,s,ff.d. tit. proindequedepontarium , culpa in rem ipfam 
admifsa, ad cafus fortuiti prxftadonem adftringendumc(rc. 
Etenim dicendum: rcguiam illam , quS gcneraliceraffirmatur, 
quod per quam vis culpam obligatio pcrpetuetur , non ciTc ad 
levem dcpofitarii culpam applicandam: pioptcreaquodno- 
minatim&in fpecictumhocin^.noftro, tum alibi cautum 
fic, ob culpam Icvemnon teneri dcpontarium. Intotoquippe |^ .. 

• • * . ^ *'•' • '' • 



juregcncri pcr fpccicm derogatur. /. intoto io.ffideregul.jtir*' 
Sed vide Jodnnem yaudum , ijlam rem lattus enodantem , vd' 
ridrum quAjlion. Uh, t. tjua/l. j / , (jucm Kefert , dr pijjn vtdetur 
novijjim} Coiiegd B^erut daj]^ 2. DtJ^utat. 1 o, ibef.2 u aH 
ht.h.edit i^ ■ - ' ' * 

1 1 Caetcrum quocUflqQC tcmporc depolitum fibi rcddi dc- 
pofitor pctit: res dcporitarcftituervda eft : ctiamfi convcncrir, 
quo tempore dcpolicum roddi dcbeat : quia cum deponcntis 
gratiiconrrahatur; non prohibcnduscf^proarbitriorevoca- 

.. recontradlum, &murarc volumatem./.i,§.fii^/*nr//'w.^2.^ 
§^fidepoJuero. 45. ubiBartol.CaJirenfdr CoJlaLjf.depofit-tbi^ 
inParattti Wejenbec^num»^' .Eo autcm loco dcpofitum cft 

|i rcftitucQdum,ubic(lfincdoIomalodepofitarii: nifidcporiror 
fuis impcnlis alibircddi vclit. l.Jtm Ajia. i2jnprinc.&§' i .ffl 
depojit. i cum res, 47. f. de legat . i . /. quod legatur. 3%, ff.de ju- 
i/?f,autconvcncritintcrparies, quolocodcbcatrcftitui./. ei» 
apud nHem. s §.i •ff* depojit^ IJn bonafdei- 7,&l.iit ejtti cer^- 
to.g. ff.de eOy cjuodcerto loco dari oport^ DoueiiJtb. i /. Commen» 
tar. dejur, ctvil. (a^, ij. Et fane cadcm ipfa rcs , qua: data five 
depofita ert, in fpccicrcftitucndacft, hoc^.noJirOyd' l.\.§ is 
^uoque, ap//dquem.^.jfdeob//g.c!ra^itO'niQqu2r\x\t2S,vc\uti 

> pccuniafit dcpofita,&convenium,uttantundcmrcdderetur. 
Tunc cnimcandcmquantitatcmin gcncre codcm rcddi, £B- 
quiraticongtuit./, Lucius .24.I» die» 2 5 . $. 1 • l*fi ftcculum. 1 9 . §. !•. 

^ ff.depofit. /. tn navem. iiff.locat.^(\\XL<itTn contra£Jus excon^ 

- vcntionclcgcm accipiunt. /. i . §.ficonvenit. 6 ff.depofit. IJit^ 
tonventioMaiibi(i.<^i.fflde verb.oblig. Quod fi depoljtarius ol> 
contumaciam reftitucredcpofitumnolitj velcjusdolo,autla- 
ta culjpa rcs dcpofita pericrit,ut rcftitui ncqucat : officio judicis 

^ >U5 jurandum in iitcm dcpofitori potcft dcferri, ut ejus arbitri5> 
ici pretium ftatuatur,</. /. i . in depofiti.24.ff depo(it. 1,2. §.t* 



Dijpuf. 10. thefiio. edit. 2. VruCtus quoquc , omnifquc caufa, ^4 " . ^ .'r . 
& rei utilitas, itemquc partus in rcftituti^ncm vcniL ^aV*?. • • . • 
leg. I. §. & ideo. 14 .ff. depojit. Az.o in fumma Codic, eod. tituL ' * ' ■' 

nnm' 2 6. Afozz» i» trallat. de dfpofit. colum. ^^fjumer. 1.^2, * * * 

ufurx aHtcm finc mora & convcntionc ncn dcbcntur. di(f. L . * . .4* 
Luct'.<s. 24! di6i. leg, die. 25, $•!./. Publia, 26. §. I. /. fi fitccm» -e " •.>.''. 
/r/w. zi^. §<i*ff. depofit. l.z,&l-4, Cod. eod, Eaquc dc rc cno- * , '* ' • 
dacius traiStant Duarenns in Commentar, tit. Codic. Bigefl^ 
dipojiti. cap, 4. Cujaciu4 ia Commentar, in libr. p. ejuafiton* ' •. • 
Pap/nian. pagin. 200. cum Jeqtf. Bronchorfl. centur. z. weufZ^^ *• • I- • ' 
<pavuv.aj/ert. ^'edtt^i.^ Treutler, velum* i. Vijftttdt. z.^^ 
$hej^7-adltt.A' » ' 

Quacrihaudinfrcqucntcrfolct: fiquispenesaliqucmci- '^i 
ftam fi vc valifiam fignatam, vci fimilc quid dcpofucrit : utrum 
cifta tantum , an & fpccics inclufx pctcndx fint ? £t utrumquc 
1 . - * . pctcndum, vcrifimilius vidctur. /1. §.fl cifla flgnata. ^tjbij^ 
j* - . i54r/<»/.»irw.2.^.<//^i?y7/. CaEtcrumficiftaillarc(cratavcldifli- 
' " , /' gillata, indcquc aliquid amiflum fucrir;&quantumfitabla* 
i . • tum,ignorctur:tunc,dcficicntibusprobationibus,juramcn- 
f * todcponcntis (habita modcrationc & taxatione )udicis fe- 

••^ • . • cundtim pcrfona: qualitatcm) crcditur» d* 1. 1. §.flquts argen- 
• ' . . , ^ ium. ^o. verfjalvo eo,Jf. d. ttt, l.fl quando^g. C. unde vi. idem 
; ' tradtdtmus tn§.itemexercitor.i. f3umer,ii.infr,de obligatiO' 
\ ' 1." tiib.ijua quafl^ex delt^. nafeunt. Curautcmtamfcvcrccon- ^ . 
* .\ ' tra dcpofitariumlcxftatucrit, ratio haecaffignatur: quiaini- 
' quiflimum cflc judicavit, dcpofitarium dcponcntisamicifi- 
dcm , quam dc co habuit amicus, ita turpitcrdcbuifliefallc- • 
i , rc:utpoftAriftotcl. libro problemat^feSiione. 2p,quafltoH. i* 
& 6. docui c Mcnochius Itbr. 2. de arbitrar.judtc, quafi. cenm 
' , ; tur. s . caf los, num,2>i, Vcruntamcn dcponcntis juramcnto 3 ^ 
y 7i • contra dcpofitarium non ftaturjfi fa^i & pcrfonarum qualitas 
.' • aliud fualcrit : ut , fi cifta per fc facile rcfcrari potuerit : & dcpo- 

Ff 2 : fita- 
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Ctarias (it vir probus 5c bonae fama: , CpcCtztxquc ficTci : vcI(S 
deponensnon conHgnaflct valiriam hofpiti, fed camitalim* 
pfidter in diverfbrio tcnquiflxt : vcl ft iiri cuftodiam non man« 
daflet» (edcamipfcretinuilTet : aut dcnique, omni fe culpa va- 
carc, depofitarius probare vcllet : dcquibus & nmihbus fi- . 
bus czceptis plenjffime agunt Jobanftes Baf>tifid Hotu: tnd.L 
fi^MMndo.fi §. 1 o.ni/m. 6, c/^r» fej^cj C. Mtidevt. M^tfcard 19* 
lum.ude prolnuhmb.conduf soj. HippolytMMsrfiLAdruhr^ 
C*deprebat num* 134» Heigim tn hoc §. nojlros uum. 3.9, Hien^' 
ihiusd. cafi0%,numer.39^ ^mnliisfitjq. aLii^perhuncreUtu 
Eidem de rejus noftrum rcnovatum V^iirttcrobergicum !c» 
^entibus dirpofuit vcrbis ,^rfr/. 2. //>. i-Pfg- 00 <n c(# 

f cman^cn cffwaa (in^crfrgf/ cbnr (ubcgaffcn i^rfrauit^f/ 
vnt f ^mc Mc lin^crlcgf c €f ucf k ic^t fon^frltdj^ ^i\t\^x: ot) rr * 
^argcif§(f/roff{cr/nHitfncrfott!c(3a^/oDcrftifffnbrrc^!ori» 
frn o^frtJcr(Tgdf/»fcfmcfo(dir0iugf (rcff/wfDfr anfn: rtif f/ 
•l<|ffd^M9Vtiihfc5ce£fttff ^cfontaClc^ onnD ^lrnoorf 
Itigcbcn. ocrc tann ctnigr ^rfa^ o^cr Q^drtt^^ar&mr 
gc6rauc(ttror^rn» ®a abtr Cic P U:n abf^tr flcn/ ctcr ^ 
' Wc6ctlo$0cdffncf /^aeSag/ ilijhn/ oltr an^«i?dauff^#' 
' l|on/rnnDcitu)a^&arau^oa4nDftt/andt>^fri;!rT^c<rU^cr . 
^fwffc/ &ap foflidjegefd^riic^jcripcifc/ t)fi)Ucm/ tcrce ^xw^ 
(crf ^mc^^aHon^ocrioa^rt ^abcn fol f / t>cfc(r^cn : fo foa cr 
Ottlf fc(n bc^^rcn mtf fcincm ISc^l \sxxt xxi dcm $a^/ oDcr t 
ibflcn gfwcfcn/ ^ucr^fcn ^ugciaffcn Ks>txlt\\ ^ocrabcr ; * 
fcia^cfrug^ctoifcn/ auc^bcr/ |m^crt>cnDtc^aat>gc(C0f/ 
tin rc^ftd^crSKann /gutc^ ^imcne/ onn&ftc^mttfcfn(m 
2(90 )u cntfd^ulDtgcn / ^ajia feflic^9<'^ otcr ^iftcn nid^f 
auff^ci^on/ nod^DcffcnctnidCdtriffcn/ onnb ®d^ul0^k/ 
fo0crfc0i§9cfprod^n»cf0cn. £)oc^fcDcn in(c^dcmclfctt 
9iincn; bfcoffrnc®a(!0c^cn o^rr "XBtri^/ mc^ Dann an0<# 



§lui^' mo^k te torJtrahtt. ohligatio, ^22p 

Adio cx dcpcfito nafcitur duplcx : una dirc^a, altcra ^7 
coDtraria : id quod fatis argiiit tnfcriptio tiruliDigcQor. quz 
\x.^cox\zQ.^izt^\Defofiti,vel contrii, Srcuti incommodaro. 
cum agitur commodjti, vel contr^, Una cnim hrceftadio 
princjpalis; altcra aurcm eft vefrfi fccuiKl.^ria. I tncommoda- 
to.\7»^. \,ff.commodati. QuGricsagituradid,dcquoprrnci- 38 
palitcr contradus initus cft , tunc datur aOio dircda : qua: 
aftio ci competit , qui dcpofuit rcm; advcrlus cum , apnd 
quem rcs depoHta cft. Dc co namqucprincipalitcr ncgocium 
conrradum tft, ut res cuftodiatur, & poftca rcddatur, cijm 
dcponcnscamrcpctcrevolucrit. Scd unlifafiscaufarcccptum 
cft. utdcpofitariocontr^, ideft, vrciflim etiamliccatcxpcriri • 
cerrisexcaufis: &caadlio dicitur cor^.traria, ut belle notavit 
Duarentu adtit. ff C de comrnodatO' cap.\ (j^adtit. Cod (jr 
l>igeft. deppfttt, x'f/f<;/;//'</.r4/>.r.Etccrtedirc£tadcpofitiadio 
non folum dcpofitori ; fcd & hcredibus , cum rei fit perfecuto- 
ria,cactcrirqucrucccflbribusaccommcdatur l.\,^.haca6lio,\g, 
j^.</(f^^?/^>/. linguli^ramcnpro porticne hcrcditaTi^,Dt &rcli- 
qua jura. /. 2 C. de heredrtar. a£iionib, l. ea> qua. 6. C»famrf. er^ 
(ifc. Quod rErcs individua fitdcpofita: uni agcnti.pracftitafa- 
tifdatiotic, reftituctur : aut in sdemfacramdcponcrur : hac- 
queratiOncdcpofitarius omnia£^:ionc& pcriculolibcrabitur/ 
d.l, I . ^.Jt pecunia,36. cum § fttj jf» de^ofit. In hercdcm quo- 59» 
quc cjus, apud quem depofitum eft, hxc a^iodaturinfi^li- 
damjvclfiplurcsfint, in quemlibct eorum procapartc, qua 
Y^ttsc^kJ.fi hominem .7 ,§ i ^^^i/.nifircsdivifioncmnonrc- 
cipiat : quo cafuquilibctinrolidum^rcdincondcinnationcin 
pro ca p3rtc,qua hcrcs, convcnitur. Iftduo. 22* ibique Accur- 
Jiui.ff. d. tit^ (jr tbidem rn fuis ParatttL ^efinbedus num. p. 
Steinhaujfin num,y itern Duarenw cap- 4. ad finem, Plane, 40 
iivcadioliiaftituatur, <Sc dcpofitarius apudrcrcmdcpoficam 
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cflc, in fttc iniicictur: H tumultus, inccadii,ruinae, vdnas* . 
fiagiicaiilarcs ficdcpofita, depofitarliis convi^bus in dupluni 
condcmnatur, non ctiain qus hcMSi nifidehujus dolo aga- 
tm,L L &pqq* Ldee^t ^uedirnmmUm, iS. ff. de^ofit. §.ref 
ferfequendd^ ij, verf plank fi dtpofiti. infr. de 4&9§mb. JArfl^ 

Ik^ wAHf cnt^rr^trd^ Srttftom ^anMrcd^t part. 2. titul^: 
4f fd^n. 147. Ha^cque dcpofici adio iilo gandet privilegio : ut 
. is > qui eicxpeiitur • ommbus acditoribns, ctiam privilcgia- 
' .tis*quiquctacittunvdexptcfltimpignusnonhabent,pracfi!« 
ratur. diii»Lfihominem^ 7,$. \ ,verf^ antepriviUgi4.ff,dep9^. 
fitJ*fiventri,p. $. in bonif. ihi£ RipM. ff- de priviUg, cndifir, 
SirdccbdtBtrdii. dedecoitorib.part^ uit, Heigimb$C9tmm.$9: 
42 Nuliaitcmcompenlatio, dcdudio, vel doli» autiionnume- 
rats pccunis, aliivc altiorem in>^agincmrequircnsexceptio 
iftiianc a^onem cxdudit. /• penult . c. dtp$fitu Lfitt* Cdecom' 
fenfat. l. in contraifibm. /4. j. /• C, de non mtmerat.pecun. §itt 
bondfdei,so.ubiidexplicuipauldUtikt»tim.2S' & i9.Mg^*^ 
diSi9ndhOldendorp^cUff4.* aB. 23.pdg.mihi47}*S.^tidrdti9» 
ne, &c. Sebafi. Medic*imtrd&,dgc9mpettjdt.pdrt,l.dttdfi,tp^ 
Emdm» Ctfid imLfi^x Cdmtiitte.s. Hntit. 1. num, /• tyfiqq^ C« 
denonnmm pecmm.U$tc»x„ in traci^ de depofit^ctk 4^»ttmm,ult» 
Bmmmius Difputat. lo. ad Infiit, thef\4^ Arunutw exercit.Ju- 
fiin. 12. thef\6, Amdr^ Gerhardt decad. 1 j. ejuaft. 2* Schickhard, 
Di/put.adlnfiit. \2,tbtf6,fmhlitmkMfm9t & rtfiUt.tittdft.u 
41 Prsterc^hac a^one ocMideninatus, adc6 confi^ftimacprx- 
cise rcm reftiruere tcnetnr : nr illi quadrinicfliC tempus (quod 
aliis debitoribus ad judicatum iblvendum cfiindultum./.a, 
C'deufiir,r€ijmdic.) haudindnlgcatur» drgmmemt' dt^i-Ug, 1« 
J, eBdmtemt, 21. ff. depofit- dt^, Ug. penuUim^ ibi , iUico m9» 
dis0mnibu4CompeOatur,Coelic,eod. ^mrmbfir* iib*pfd&icdf% 
pbfirvdt. titml. 2/. obfervdt, i. Imo fiio nomine convcntus 6c 
condenin^tus, infamix macu!a noratur. /. /. l.furti, §.fiquit 
dUemo. r- d, Im , m0t» infam, /• qui dtpofitmm* 10, ttbigUfi^ 
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Hdrtolfir CdJlrcnf.Codic.depo/iti' Qupdfi, dcpofitorc invi- 
to , rcm dcpontam concrcdarit dcpofitarius : & hacc dcpofiti, 
& furti adlio, itcmcfaccondiftio fiirtiva compctit. l.fiqHtsin' 
ficiattis, ii.§.t.l.fifdccfilttm. i p.inprtncip.jf.eod. Scd & dcpoCi* 
torcm rci vindicationc rem ftiam dcpofitam rcpctcrcpoflc, 
enuclcati ')\ii\sc&J.i.infine,(jrilfiStchdrdusnttfn.2- Ceod. tit^ 
l.officium.p. ff. de ret vtndicdt. DXoUegd Bocer.cUjJ i.Dt/pti* 
tdt, 10, thef.s7, edit. 2, 

Aftio dcpofiti contraria tribuitur dcpofitario^cjufquc 
hercdi , in deponcntcm , & cjus hcredcm : ad rccupcran- 
dos fiimptus , in rcm dcpofitam ncccfiario & utilitcr fa- 
Ctos.ieg. ei, dfud (juent, s .in princip, l.fi in Afid. xzjeg.d&io^ 
ne. 23,ff. depofit. ibique infuisPdrattti. Stetnhdujfin numer. /. Jjlj 
Non autcm , ut in dirc£Va , ita 6c in hac conrraria a^tionc, 4^ 
in litcm juratur : quia non dc fidc rupra , fcd dc indcmnita- 
tc cjus , qui dcpofitum ftifccpit , agitur. di^, leg. ei , dpud 
quem, j, in princip.ffi etd. Oldendorp. clajfi diiion. ^j. pa- 
gin-^yO. numer.s» Idcoque hoc in judicio damnatum infa« 
inia non fcquitur. §.ex tjutbufddm. 2. infr. depocn. temer. li' 
ttgdnt,t.furti. 6. §. ultim.ff. debis ^ejuinotdnt. infdm. Schnet' 
devT/in.in hoc §.num. zh (jr^efinbec. tn Pdrdtitl.ff. depofit^ 
numer. uftim, 

Hxc de (pcciali five vulgari dcpofito breviter explica- 47 
ta fufficiant : fucccdit modo fequeftrdtio : quac cft rcilitigio- 
fae i piuribus fa£ta dcpofitio, definitore TrtutleroDiffut. 16. 
thef%. volum.i. Di£laque eft 4 fcqucftro , qui eft is, apud 
qucm fitcjufmodi dc^ofkioJ.fiquefter, no.ff.deverbcrumfi- 
gnificdtion. l. licet. xj .ff.depofiti. Scqucfter autcm ^du^orc^ 
Modeftino , dicitur a fcqucndo : non tamcn , quod ipfi dc- 
pofitorcs fidcm illius lequantur ^ fed quod ipfe fequcftcr 
quafi fcquatur cos , qui de rc contcndunt , paratus cam 
reftitucre parti alrcrutri , cui cx Icgc dcpofiti ipfam rcddi 
oportct. di£ijegtfc(jttrfter. tio.ff. de vcrhorumfigntficdttone^. 
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D. Bocer, cUjJ. 2. Difput, i6. thef. w.d' Dijjfut. 11. tUf.i^ edit.t. 
Atquciftam Moddlini Jurifconfnlti ctyniologiam , contta 
alios ,erudite & copiosedcfendunt G<edddus ad rubr.tit, De- 
crettti de fequeflrat. poffef. (jr fru5i. num,4^ cumfeqq. &Ciu- 

48 diui in traStdt. de fure fecjueftrat. cdf. unHm.^'&feqq. llUs 
porro definitionis verbis {rei litigiofc a pluribus)d\Cciim\t\zti\t 
r.qucftratio i depofitoinrpecicficappcllato. In fcqucftrum 
civm rantummodo rcs litigiofa feu cotroverfa veriit: at dcpo- 
lir m rcra etiam non controvcifam admittit.Rcquiritut itcm 
in ioqiicftro,ut duo plurefve' dcponant : depofitum vero 4 par- 
tc dcponcntis unica duntaxatpcrfoni contcntum cft. /• 
cet.tj.inpr.f.depoftt.JoaH.Bautnan.intr.defequeftru.c.i. »J2* 

49 &feqq. Hicobitcr notandum: fcqucftrum & fcqucftrationcm 
pro uno codcmque accipi. Nam tamctfi rcm pcnficulatius 
conGderantivideri potcft, fcqucftrationcmifcqucftrodififcr- 
rc . quantum fadum a jurc , ita u t lcqucftrum j uris , fcqucftra- 
tiofadi cfle cenfeatur : ufus tamcn ha:c duo vocabula confun- 
dit, adcoquc unum pro altero accipitur , ut videre eli apud 
Trancifcum Curt. in tra^, de fequeflris. Angel. Perufintran. 
fequeftror.Jdcebum de Arena in tra6l. defequeftratiomb. 
fenbec.confd. j.pertot. hof^ citantem Cludium d. cap. /« nu^ 22, 

50 Sed&illudmoncndumcft:qu6d,ctiamfiDoaor^cominu- , 
nitcr, fcqueftrum feu fequcftrationem atque arreftumunum 
idcmque cfTc , exiftimcnt. ^intil. Mandofin tra^i, de moni' 
tor. quaft. %, num,i.& quaft. 10, numer. 3 . Mynfmger. decad. 7. 
reJponf<f6. num, 14. Matth, CoUr. deproceff execut.part.i. c i. 
num. 8 r . 112. 1/7. & \fp> toto tamcn gcncrc arrcftum a lequc- 
ftratione diftl-rat. Arrcftam q lippc eft impedimcntum livc 
intcrdiftura , nc rcs aut perfona loco , vcl ftatu (uo movcatur. 
MoUn. ad confuet, farifienfpart. 7.. §. s t. g^of. i. m verb. arre- 
fto ». I. & feq. Petr. Pecic. tn traciat, defure fiffendi. cap. i.n.4' 
hof^refirens D. Bocer.d. Dtfput. //. thefr ad Itt. C- Scqucftra- 
tiolivcfequcftcumquid fu, cx dcfinitioncfuprapofiialiquet- 
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Dcindcfcque(lrumdcponcifpcciescfl, atque ita contra^ius: 
arrc(^umiiequcdeporicumcfl> ncquc concra^us,(cdmana' 
iltn qujcdam vci\zQi\Q.Co»radMa9. in method.jMr.part, j-. c- ii. 
-de execut. reijudic* num, 23. Pyrrhus^d confttet' Aurel. rubr. de 
execue. inflrument. cap. 5. 10. & 12. Pracicrca fcqucdrum fit 
cauft cuftodix,& tantum in rclitigioni. d. l. feejmrfter. tie.ff.de 
'Vfrbor^ (igntf. l. proprie. 6 ff- depofit. Arrcftum non fit cufto- 
diz caula, ncc in rc litigiofa folummodo; fcd tam in pcrfb- . 
nam,qu^minrcmquam!ibct,ctiamnoniitig(oram,cxcrcctur* ^ 
Inarrcftisriquidcmalicui^Magiftratu inccrdicitur,nccxccdat * 
Cxeoloco, inquoinvcncuscft, nifirebuscumcocompofitis, ; 
quideilloapudjadicemqucftuscft* Pyrrhusd.cap. \ z.eumf^ 
laudans Ctudiusd. traclat.de jurefequeflrat^cap. 2.numer^&, 
Sic ^ rcqucftratione miftio in poftcftioncmcxprimodccrcto^t 
plurimum difFert : qiioniam illa tam partium convcntione, 
quam judicc au^^orc fieri poteft : hzc nunquam finc judicis 
dccrcto & cognitionc. Liubere.^.ff.dejurifdiCld. dies. f'§. u 
§. duxs. / , f . boc autem- 8 .ff. de dam tnfe^, t. i.ff. quih. ex cauf 
inpoffejf eat^ t. intereffe. 19 ff- deacejuir. velamitt.poffeff. MiC- 
(iis infapcr in poftcftionem ex primo dccrcto, maxime ia 
aftionc rcali,poft annum verus pcflcflbr cfficitur./!. poffideri.u ; 
§. utt f.d. tit. c, (juoniam.s. § in altis vero. ext. ut iit. noncon^ 
teft. nonprocedat. In fcqucftrationc autcm hoc Icgibus cautum 
ryonrcpcnturjnnocent.inc.exliteris.t. num^i.ext-dedot 
contumac.Anget. tn t,fi tfuis emptionis,%. §'fid ^ fi quU.num, 5. 
CodMprafcrtpt- jo.vet^o. annor. Atexand. in dj. tnterejl/e.jp, \ 
num. yff. de acquir.vet amitt poJfeffXoler d.part .1. deproceff, 
executt cap, 1 . num. 66. Adhaec in poflcflioncm nrnflionotl* 
tantumci,quimifluscft, fed&aliis, candcmcaufamhabcn*-- 
tibus, prodcft,nocetquc. /. ciiim unus-ii.f de reb, au[iorit^\ 
judtc.pofftd. Scqucftmm vcro prodeft nocctquc tanttiai dcpcvr 
ncntibus. d- /. interejfi, ip, ff.de acquir.vet amitt.poffeff.D. Goed-^^ 
dtm ad d^ rubriCt de fequefirat, pojfiff, & fruii. numer. 11. ' 
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Hoc amplius (cqucftratio 6t pcncs tert ium , qui non c(l in X\tCm 
J. Lfequeftet. tto. (jribi Alciat. 17. z. ff. de verbfig- Sed miflrio \n 
ponclTionemuni cxlitigatoribusdcccmitur. Crcditor ctcniA 
fcuadorin pcirclTioncm it\rRimi\xt.d.c .qkotttarfi. s .§itt aliii^ 
ext, ut lit. non conteftat. nonproced. diSi. l, 3. §• fin.ff.de acquir» 
velamitt.pofftfj. i. ext. de doi contumac. Dcniquc mifiiis 
in poflcfTioncm cx primo dccrcto juspignoris prxtorii confc- 
quitur, Lft pnita. 1 5. f . exhoc edtclo^ i \^ff. dedam, infe£l. /. /» 
f!r 2. C depratoriopignor. c^fin^ ext. de eo , qui mittitur inpof 
fiff.&c, In (cqucdro autcm nihil juris infcqucdrcm transfcr- 
tur. d. l. itttereffe. 39. ft. de acqmir. 'velamitt .poffeff.Clttd^pradi' 
£ioc. 2. tt. ifi.uhihancremperfequitur latitts. 

z Dividitttrvulg6rcquc(lratioinvoluntafiam(ivcconvcn- 
tionalcm, & nccciTariam five judicialcm (cu prztotiam. Vo- 
luntaria eft rei litigiof^ dcpofitio»qu^ fit mcra partium iitigan- 
tium voluntate ac con vcntionc./. ei^apud quem. /. J./. tbi^um 
fequeftrecottvenit. ^^.i.ibiyquieum eUgerant. l.proprie.6.tbi^ 
certa c4fnditio»e cuftodiendum tradttur.l. iicet»i7.§t.ibi,id enim 
agitureadepofitione.f.depofiti.l.fiquafunt.sJbiy ex confinfti 
eligendm eH amicm.ff.familiaercifel.itttereffi.ip. ibi/fua mett^ 
te apudfequcflrum deponitur.ff. de acquir,vel amitt. poff.l.poft" 
qudm»s §. /. verffedfinecipfiff. ut legator.feu fidetcommiffor. 
firvandor.caufcavl.fi (oluturu6- ip, infin, ff.de foluttonib. Ne- 

) ccdatijpcthibetur, quz4 judice.adhibitacaufzcognitionc» 
dcccrnitur. /. unie.ibi.fiqueftrationtsneceffttM. Cdeprohibir» 
fequtflrat.pecun. l.fifidejuffor. 7. §. uU.ibi ,fihocfudtcifederit^ 
$tt^ Coftaifu^f'ff,qut fattfdare cogant. c, 1. 1. dirs^ ext' defequC' 

Jlrat .pcffff& fruSl. cUmcnt. untc. eod. Atque hanc fcqucftra- 
tionis partitionem quam vis ClarifTimus Dn.Bocerus,Collcga 
mcus amandus, ut non fatis logicam , aliquatcnus rt jiciat» 
claff.t.Difput. 1 o.thef \i.&Dt(fut. ti.theft^. tdit.i. cgo la- 
mcncam , tanquam prxdi£tarum Icgum au^oritatcOtisfu^ 
futcam» concordibus omnittm fae Intcrpcctum , tam vcte- 

m 

I 



9iiiih-madurecontrahit.oUigatio. 

ram.quimneotericorum, calculis receptam. totfeculisar 
probitam&quafip,xrcriptamomninotetinendamiudico. ^ 

CMjJ}>,erocHlofl4cmit ffide,urifm. Eandem quippe 
probint & mxxx.jMcobmdeylrenaintrta. defiquelh*,, 

l'b.,.M,fcta»n.,Mr.c,vtl.C4f.,. num. , . UynfiLr. cntmr t " 
*^firv*t.jMin,r,a,t.Jearreft.e^^^^^^^^ X 

-yf ^i.ftgiJl.gUfi.p^rt. i.nnm. ti9. Sichardmnmmtr. l A. 
C,lkemmnnm.,.adtit. C defrM.t.fejueJtrMt.fecnn.cZ ■ 

'»ent*r.ded,v.fi.„d.fur. thef.,7. VuUejmL-u Turtlbrud 

Jr7Sa "^'"P^ '■ <i'f'q'"JhMt f>ffet 
&fiua. numer.7,. cumfe,,^, Clud,m ,h trahl. ifureJe Jei 
Jirat. caf. numer.t. Hackelman. D,jput.,.thefx. lit.a. Bam. 

it.numeXt:-^^^^^^^ ■ 

Porro voluntariam ftu conventionalem feauefttatio 

ncmremper&ubiquepermi(rame(re.pr«allegatXeS«'* 
umooreatteftantur.^..««,«^.^^7„%,,^^^^^^^ 

KSuntTirT^^f^^^r^J^^^^^^ ■■ 
ZeiTijIf, '^'^«'^*'»- Saldm&SaUcetii. ./ 

mer. , ,n d,a. leg. mmc. Ctdu. de frehibit. requellrat tecun 

Sr"nh '''"r L"'*'' = quilr^mCm « 

«m / '"'«'«nquearbitri-" ■ 

^^■^">rtmandata.ii.C0dic.mandat.l.red&fi\. k „,/S 
i"».". m. dum refmafi ^butifmtant.jf.drhtll^lfii • 
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& contra^lum inire,in cujufvis pofitum cft vofnntatc r^/Tfi^/.^ 
C.deobligat. ^aSfimib. juriqueprofcinrrodudtoquifqucrc- 
56 nunciitcpotcd. Ipfnu/i.C-depa^. Necobcritjfiobiiciatur» 
quodafudiccficri ncquir, id neciprivatoprivataconvcntio- 
nefieripoflciproindcquc fcqucflrationcm ctiam, quam )u- 
dcx rcgularitcr conccdcre non porcft , ncc 4 partibus pofic 
conccdi tOrgumenf. /. de tefiib. l. non videntur. \6y. § (^ui 
jujfu. cr/'if dantnum, 1 6p,ff.deregut,jur, Namrcfpondctur ; 
multa pcAc ficri a ptivato pri vnta coiivcntronc, quai judcxfa- 
ccrc non poreft» Ferbt gratia : piitcs contrahcntcs ccttani 
poenamconvcntioncconftitucrcpolTunr, ubi nuila cft,/. 
gnam. 1 1 . Cod. de contrah- dr committ jiipulat. judcx non po* 
^7 tcft./. \*§.quorum.4.ff,adfenatuJconf.Turptll. SicpartcspoC- 
funt tcfti juramcntum abcoprxfiandum rcmittcre. cjuis. ig. 
ibi^glofext. deteftibus. L ult. in fine.Cod.de temporih. appella^ 
tipn.Johan.Ferrar. Papienfinform/coppojitionis contra tefla.in- 
verb.cr nonjurati.num, 2, jndcxnonpotcft i.furujurandi' g. 
Cod.de teftib. can. hortamur. 19- caufj.quaftion.p^ c. nuper no- 
bis.si.ext.detefttb, Sicquoquc altcr litigantium rcdtcfcad- 
firing<t ad di£l(tni>& tcftimonitim adverfarii, utcoabfblva- 
tor , vcl condemnctur-/. citmproponas. <f. (^/. delata. 9, C, dt 
reb, credit. (^jurejur. l.fin- Cod, de fideicemmiff.c. J^intavaU 
Hs.is.ext.deptrejur' idcm judiciconccflumnoncft, argum, 
l'prolatam.4,C. defintent.(jr interloc.om. jud. l.fin. C.derei 
vindicat. Ceeddausadd^cap. /• ie ficfueftrat.poffeff. ^ fiu6i.nU' 
58 mer. 105. £x contrario multa judici fiint pcrmifta , quz parti- 
bus fiintprohibita: ycluti, Judcxpotcft fcntenriam intcrlOcu- 
toriamrevocare : quia ca , quoad judicem nunquam tranfic 
in rcm judicatam. /. quodptffit. 1:4. (j-iht Bartol. Alexand- Go- 
thofredudfjrDd.communiterff dererudicat. Marant. tntra^^ 
de ordinewdtcior.part. 6. tit^defententia. num. 7. At partibus 
idnoncftlicitum : quoniam fcntentia interlocutoria , quoad 
partes, in judicatumfacitcianfitiun, argu^ c cumceffante. 60, 
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. ^^^gH&Pa^ormitan.extMeappetlauombjMfi^ 

. Jfjjit- 1 4- »• 27' &ftq ff deremdtcat. 

In rantum autcm fcqucftratio voluntarra Icgibus cft pcr 
Wifla . ut imcrdum lcx ipfa rcm Iitigiofam fcqucftro poncrc 
horrotur. Etcnim fipIurcsfmtcohcrcdcs,communiaIicrcdi4 
^taria inftrumcnta habenrcs j utilc vifumcft, urinfercosconV"^ 
:Veniat, harc apud majoris parris hcrcdcm. vel quem maTot 
pars clcgcrit , dcponere. d. Lftqu.funt. ^fffitmtl. eraft, Colr. 
d.part, t. deprocejjib. execut.cap. 2. num. i y^. Sicctiam , fi Ic- 
gatorum , fidciquc commiftbrum caufa caveri oportcat • nro- 
batum cft, ut virum bonumabutraqucpaite cligant, apud ' 
qucm ur fcqucftrcm , firuaus dcponanrnr. d. l.poftquan,. c. 
§'ftdftnectpfi.ff.utlegatorfirv4ndcaufc4ve/t. Ocfcrum 
ncccir^namfivejudiciarcmrcrumrammobilium^qu^m im- 
mobiliuin, ramcorporalium.quamincorporalium&quan- 
titarum requcfliationcm, non folumdvili^rcd & canonico 

;urcrcgularircrprohibitamvctitamquccflecrcbrius,&mcri. 
toquidcm (fi:uftrireclamantibusJaanncRobcrto//^ ufen^ 
tentt4r, jur. cap. Cujacio in Paratitt. Cod. deprohtbit-requt^ 

iTn^^*''''^ c''^""''''''^ ^•^r^^''- "° ff-^^^rb.fig4c4t. . 
^^OVimmcSchtotczodt4trsb4r.domefttc.dec4d.^^^^^ 

Obt^nuit.d.c4p.t.tbi,proruo4rburioftqueftr4ri.&tl/m4^ 
d4toJequeftr4ttonis penttus revoc4to. de fequeftr^t. pofnfr & 
frua.c4p. uutlttependentemhtlinnovet. d. l. untc. cfdepZ ' ^ 
^^//. sbttL . B4rtoi. B4ld S4ltcet. Dultfeft. ' 

tntraa'de4rreftts,C4p i-nunr.T, Adynftnger.d.ceLi. obf,,. : 

pluref^alu, ^''OtUud^nt&fe^uunturD.G^.ddaus^dd.c i. , 

^;fi^^^flr4t.poffeff.&fiua.numer,^^^^^ 4 
ftqueftr4t,e.4num.2. ^ 

. Conclufionis hujus rationes adfcrri folcnt multiplicel 

l QE*ancmojnpotfcflaoncfua,nerc(lriptoquidcmfuprcix,i 
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C.ddL.JnLdevifuhl, cdf.i. ntlitependententhilinn9vet,€, . 
c9nqHerente, 7. dr ibi Panermitdn. mnm .jde reJli}ut,Jp9Udt»r. 
'^. Scquc(tracionem autein.c(requandampofrcdionts turbatio- 
ncm » vd ex co liqucfcit , quod poflcffor rci concrovcrfz fivc li- 
^ / • ■ tigiofx fcqucftrataB fru^ius ngn pcrcipit , fcd pcncs fcqucftrcn\ 
m2^atat\id^plnribmprdbdtWefinbeciuiConfil.7.nnm.^.(!r7. 
' ' S \ 61.^^' Quiaabcxccutioncproceiruminchoari,)uriminimecon- 

• . gKuit. i. i. ibi^ Dd. C.deexecMt^rei/mdicdt,2dc6,VLtcti2mCcnr 

• • / tcntia,contraordincmjurisnotoriumlata,ipfojurcnuliacxi- 

ttitnctut.Lprfildtdm.^^Cod.defintent.c^interUcnt.cm/nJ. * • 
' Atqui (cqucftrationcm cftc quandam cxccationis fpecicnLf» 

- ' • negari non poteft/v// trddiderunt Frdncife. Curt. de fiquefirdt^ 
'f'- ^^n.7s.&Colertiid.pdrt.\defroceJf execut.c.^.nM.\\.\^^^^ \.- 
'"• ' ■'. ■ . . nullus contra^us fine conlcnfu.vcl vcro, vcl praefumpto pcrfi- 
•* * 1 dt\xi.Lu§conventionis,3ff'depd^,L2A.y(i*4»f,deoblig.& 
:^ ' " 4«^. Aftinfcqueftrojudicialinccvcrus.nccprzfumptuscon- . 
' * renfusintcrponituT:ni(iicxcxprcft4,qu^hicdcftituimur,euni 
• fuppleat, &incftcprxfumat:quoniamfadt cft magis, quim 

}\ms.l,confiiio.7.§.ult.lf.decurdtorib.fitriofet(i'diifs,(jrc.'Et- 
' 7 / go judicialisfcqucftratio, utpotc qus fpccicscontradluscft» 
* fieriregulariternonpoteft. /r(r«tf*.D/j^ir/*r/.ij.rtf»/r^v^r/rij. 

• . : * . 64 1 V. Quia non folum juris ratio diditat,ut ador,qui reum (ibi 
V ' condemnari cupit,intcntioncmfuamplencprobct/' i.^J*/» 

' . . quingeuta. i t.f. deprobationib. a6ior. 2/. C. eod. i. quiaccu- 

■ . ' ^ fitre, 4. C^deedend.dJ-unic* C.deprohibttdfeqHefirdt,pecuntd» 
vcrum ctiam ipfaxquitashocpcrfuadet. Iniquiffimumnam- 
^ '. i :■ quc forct , lite fuper re quadam mota , & a^orc nihil proban- 

• V' ic,ficqucrcononconvi£lo, rcm litigiofam rco adimcrc, & 
. . . ; ;' tertiotradcre. AliisquiUbctlitcmintcnderc. &commodum 

• ***•' !'• poftcftlonisalterieripcrepoflct. Ifthxc autcm jurisratio, flc 

• aequitas, qux fcqueftrationcm prohibcnt, non tantum in a- 
' - ^ ^onibus in pcrfonam , fed & in a^ionibus in rcm militant. 

Tam 
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. MoJis rt contrahit. ohligatto. iyj^v 

Tamenim is. qui fundum^omum,veflcm,& aliam rem ut fu- 
. am pctit. /. I. l,froprietatis. 4, IJivtfoJpdetu, i6'&L adpro- 
) V . ; . hatmtem. 21. C. de probatUmy, cfn^m iilc , qui certam pecunias 
quantitatempo(luiar,probationibusobnoxiusc(l./.i./.r^//#- • 
mes, ^ drL ciimres. 12, C. eod. tit^ V. Quia ncraini poflcfTio. 6^ 
nisfuzcommodumabrquclegitima caufzcognitione adimi '«^ V;- ' ^ '> . 
<kbcr. d. i meminerirst, 6, C. unde vi. ^d-l fi ifmis. 7. C. ad leg^ ; > ' * 
ynf/. de vipubl. d. conquerente, 7. pajfim. ext. de reftitut, » • , V? ' . 
Jpoliator. £(l quippecommodumpoflcllionismaximum.^. {$5 
rettnend£»4.verf.commodum.tnJr. de interdtOu. \d^OQ[UC ho.' • • 
curtiuscum.qui poflidct,bcatum pronunciavir,/* ^.fijudex.2. V " • 
verffi tres velplures.fitper verbot retjuirat. ttt. de pace tenend. '., = .' • ^ 
^ ejus violatonb. Nam qui poflidet rem , non modo cjus ftu- i^.;^ *.,". • 
dus percipit : fcd & advcrfarium facit aftorcm , eoque non .. t /' ^ 
probante, qui poftidet, abfolvitur. dici.§^ rettnenda.4. verfl .V.^'...;';,* : 

commodum. infi-deinterdtcl, L ult. C. de rei vindtcat. In pari f '-r^ 
quoque caufa pro polTcfibre judicari confuevit /./" afide^si, " .j'^* 'v/ 
deprabend. tn 6,fSrc. inpari. 66- dereg,jur.eod. Ubro* Quin & • \t^'' -^ , 
quipofridet,ufacapiendihabctcddifionem,£creidominium ^ ' 

. pcr pofrenTionemacquirit./. Paulm refpondit- \ i. §. i.ff.tjuib^ * ^;*' 

mod.pign.velhypoth.fAvit.Lt^.fi.deufMrpat.(^rufucap.Lunic* ^VT"'^-'*-* 
C.deufuca.transformand.(i'fimtUb.Vt^x.ciZ2Q{\x\tQm^ct^\dct ' 
immabilem, 4 przftationecautioDi.s |udicio fifti eft iromunis. iy' V': 

L/iiendum»iS.tnpr.jf.efuifatifdar.cogant.Sic,(iMobMs\\z\>cntu •.^i 
buscaufamabuno,is,quipofridct,veicuirescAtradita, alteri ^v.,'/'^ " ' ' ' " 



I ^ ^ixicitMX.Lfieares^ii.^jtterque.z ff.de aiiionib.empt.Lfive au- . . ^ 



tem,9'§fi duobtts. 4 • ^</^ Public. in rem a£l.l. quoties, 1 5. C.^/r r^/ ; , • * - • ». . ' 



i//W.Infuperille, quipofridct,dominuspr2fumirur,4rr^./. I. ♦ ; 

' • : ^.i'fffamiLercifLfivepoffrdetu.i6.C.deprobationtb,Accurfin \ *' «i- ^ • • 

• ^ Lficut %.§. fedficfuarttur- fitper verb.poffefforis.ff. fifirvitus \ 

vindicet. Cacterum hifce , aliifque poflcfTionis commo- ^ .'*,v;^'- • ♦ 
r ' dis acemolumentis , maxime fvicundum eos, qui pcr fcque- "^ i.^'^'. •■ 

ftraclooemia fcqucfticm pcflclGoncm transfcrri opinantur l i^T 
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deopwione infiriits fuo loco. n. ijij polTcffor privaretuL 
^7 V 1« Qu ia ficuti i captura pcrfong non dcbet iacipi procctTus, 
arg. l.x.'C. de exa£iorih.tributor. ^ i ob dlienum' iz,C.de 
oiligdt' (jra^ioniy. ita ncc ^ fcqucAro, quod nihil aliud^quam 
capturarcrum dcbitoris,rcputarur, Baldinlxonfintaneum, 8. 
num,iL. C. <iuomod.^ (juandojudexfintenttam^ drc^ Colert 
68 part. x^deproceJfib^execut.CMp' 1 1 , num.^y^^fiq, V IL Quia 
quodfavorcaiicujusintrodudumc(l,idaliomodoincjurdcm 
odrjmnoneftrcrorqucndum- l.quodfavore. 6, C.delegib. At . 
i\ ll quellrario rcrum , in controveiHam vocatarum , ante fcn- 
tcntiam & plcnamdominiiprobationcmfempcrfieripoiret: 
nonfbltim pofTcfiionis cornmodum reo invitoaufcrrctut; fed 
^9 quifavoreefTetafficicnduSjOdioprzgravarerur : cumtamen 
favorabiliores rci porius , quiin a clorcs , habcantur. l.favora^ 
70 biliores. us* ff. de regul. jur. VIII, Qjia dcniquc fi cuique 
pofTcfrori jura pcrmittunt rcfiftcre vim infcrcnri , vel potTeC^ 
(ionem avellcre conanti. /. quemadmodum. 29 §. i.jf.ad l. A- 
quil l. Mt vim, y ffdejufiit. jur. cum concordantib. q uomo- 
do adverfus cundem haoc poflrcffionis turbarionem five (c- 
queftrationem admittenr? D,Gardd.tnrepetitioned,cap. i*de 
Jequeftrat.po(pff(!rfruSi» num. «5. Exqu.busrationibusquo- 
viseledroditucidiusevadit : ncccilariam vcl judidalcmom* 
nium omnino rerum fequef^rationem tam jure civili» quim 
pontificio regularitercfrc prohibitam^. 
•71 HuicitatirmataEdecifionifcu rcgula: primononobftat, 
quod Impp. Honorius & ThcodoHus non cujufque rei, fcd 
pccuniz tantumfcqucdrationcm prohibucrunt, tum in ru- 
hricatit. C-deprohihttafequeflrattonepecunit • tum in iplbni- 
gro five textu, tbt, exquoUhet contra£tupecunid. & in fine, ibi, 
pecuniampetiturus, Nam, ad hujus obicdionis rclblutionem, 
fcicndum cft : quod pecunix vcrbumtrifariamin jurcnol^ro 
72 accipiatur. Primiim enim ftri^Ve fumirur, & pccuniamdun- 
taxatnumeratamfcufignatam denotat : idquc praccipue fir, 

quan- 



4 



Qjifl^-^odisrecontrahit.obligatio. 24.1 ^ 

quandohoccpithcton, «xriwfr^/^, auty^^»<//rf,vcrbopccu- . 



nix adjicitur, autfignificatioiftacxrcrub;cdacolligitur.4r^. 
l.fecHriU verbum. 1 7 8.^. ^erhor.fignific^ /. //rw fifiliusfiamili' " * 

7, f . mutMi, s 'ff- SC' Iddcedonian . Lfi quis^ i -ff- de 
reb.credit.Ccedd£U6Adl.pecuni*^^.ntim.i^ff.dev€rh.fignifit 
* ' ' Dc;lndcIatcaccipitur,prorcbus,pondcrc,numcro,mcnfurivc «» 
f ' . ' conCiznubus ,«t wl iegata^ 19, drl.talff.jo.inpr^.delegatj 
t Tcrciocapjturlaiiflimc, proomnirc,quacinpatrimonioiio- 



4 



(Iro cHc potcO,tam mobili>qu^m immobiliXivc (inc corpora» 
ii vc j ura, d. l. pecunia verhum . 17 8. dri' pecunix nomine^ Zit.ff^ 
de verb,figntfic. l. 2. C. deconftit.pecunj. in HUfiipulationt' so, *V. . ,*•. 
ff.deverbor,ohitgatJ.ficreditor,3yinprinctp.ff.depecul,UU' . \';V'*' 

herhomo- 20. §. i. ibi, ^uanta pecunia.ff, defitpuiationfitrvor. • , - 
. Inhacautcmlatifllmafignificationc.pccunii vcrbumindu 7) • 

1^.", . . bioaccipiopQrtcrc,poftAlciatum,RcbufFum&BrcchL2Bum, ^r .. ^^*?, ^> \ 
\ S ' ^ fc allcgatos , oftcnditGocddxus/V» repetit.. d, cap. 1. de ficjue- . *f - 
firat,pclfff^/ru^.num fi£.perd.i.pecunis.i^$.ff.deverh.fi' ^ '•' 
gnificat. Nihil crgo vctat, quo minus codcm gcncrali fcnlU ^ 
\ctb\xvci\\\\x^ind^titX'deprohthitafiqueftrat.pecun.^QC\y\Z' 
* tur: & confcqucntcr, nonfoItimpccuniajnumcrat«,vclrci, ♦ 
: •:- ' «juxpondcrc,numcro,autmcnfuTaconftatjfcdomniumct- . . 
^S:-. iamrcrum, tamfoli, qu4mmobilium,tamincorporalium.;, ; 

^ qu^m corporalium,fcqueftrationcm judicialcmprohibitamw # ' ! ' ^ 

... cflTc.concludatur. , ^ ; 

V . Ncc urgct quicquam , quod prs fati Impp. in d, l. unici > "k' ' - 

C.deprohihit.fiquefl.pec, vcrbum pecunia adjcccrinr, idquc ^ < » * 
' \ rcpcticrint. IUud ctcnim , ut latiinmum, non rcftringendi •*' • *. > - 

vim; fcdpotiusgcncralcmprohibitioncmcxtcndcndi,natu.L « ' - .i/.:- 
lam habct : cum^uc vcrifimilcnon fit,Imperacorcsininfcri- " ; i^.'-^ ^J'' * 

ptionc fivc rubrica fupcrfluis voluiflc uci vocibus : pcrfpi- tT-^ . • C^ ** 

^ '. cuum fic, nonccmcre dcabfqucfingularicflicaciiacvirtutc, •. v". ' 

pccuniae vcrbumablmpp, illic adjedum&gcminatum fuii^ ''^ ' 
% ic. Addc, quod vcrba gcncialiainpotiorc fignificatu, & cum • ;> 

Hii cffis» ' • *>^^ j 
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D Boce}\ cUJJ. 2. Difput. jo. thef ii.c^ Dijfut. ii. th(f.i^ 
Atque iftam ModcAini Jurifconfulti etyniologiam , contta 
alios , erudite 3c copiose dofcndunc G<edddU4 Ad rubr. tit. De^ 
crettii de fequeflrdt. pojpjf ^ Jrult. num.4» cum Jeqq. ^ Clu- 

48 dim in tracldt- de fure fiejuejhat. cdp, i» num.^^c^fiqei^ llUs 
porro dcfinitionis verbis {reilitigioJdaplurihui)d[Ccnmm3iU\t 
fcqucdratio i dcpofitoinipccicricappcllato. In requcftrum 
civ\\\ tantummodo rc$ litigiolarcucotroverfavcriit: atdepo- 
fir mrcmetiamnoncontroveifamadmittit.Rcquirituritcm 
in k»qucftro,utduo plurcfve dcponant : dcpoHtum vero k par- 
rc dcponentis unica duntaxatpcrfona contentum eft,^*/./!- 
cet.t7.it» pr^ff.depofit.Jodn. Bauman in tr-de fiqueftrU. r.i. 9J2^ 

49 &fiqij- Hicobiter notandum : fcqucftrum & (cqueftrationcm 
pro uno eodemque accipi. Nani tamccn rcm pcnHcuIatius 
confideranti videri potcft, fcqucftrationcm ^ fcqucftroiliffcr- 
re iquantum fadum i jurc , ita ut (cqucftrum juris , fcqucftra* 
tiofadicftcccnfeatur: ufus tamcn hxc duo vocabula confun- 
dit» adcoque untim pro altcro accipitur , ut videre eli dpud 
Francifeum Curt, in trd^. de fiqueflris. Angel.Peruf.intrdif, 
fiqueftror.JdCBbum de Arend in tra6i. defequeflrationih. We- 
fenhec. confil. j.pertot. hof^citantem Cludium d. cap. /« nu^ 22, 

50 Scd & illud moncndum eft : quod, ctiamfi Dodor^ commu- 
niter, (cqueftrum feu fcqucftrationem atquc arrcftumunum 
idcm^uecirc^exiftimcnt. ^intil.Mandoftntra^l.demoni» 
tor. qutft. %, num^S' & quaft. 10, numer. 7, . Mynfinger. decad. 7. 
r€(ponf66.num.i^.Matth, Coler. deprocejj cxecut.part. i.c-x, 
num,%\,m,\s7,^ ifp. toto tamcn gencre arrcrftuma fcquc- 
ftratione diffv:rat. Arrcftum q !ippc eft impcdimcntum fivc 
intcrdidtum, ncrcsaur pcrfona loco, velftatuluomoveatur, 
Molin. ad conjuet. Pdrifienf part. 1. f. r t. glof\. m verh. arre- 
fto I. &(eq. Petr* Peck. intraciat, dejure fifiendi, cap. \. n. 4. 
hof(j,refirens D. Bocer.d, Di/put. 11. theft. ad Ut. C- Sequcftra- 
tiolivcfcqucftcumquid fit, cx dcfinitioncfupra pofiialiquct- 

Dein- 
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t^cmdclcqucftrumdcpofirirpccicsc/l, atquc ita contra6(us: 
atTc^^umncqucdcpoficumcA, ncquc contradus,(cdBiana- 
i/hi qucdim m]^dt\o.Conrad»Lag. in method.jttr.fart^ j-. c- jt. 
^eexecut. reijudic^ num. 23. Fyrrhm^td confret- Aurel. ruhr. de 
execMt. inftrument. cap. ^.\o.& 12. Praetcrca fcqucftrum fit 
cauft cuftodix.Sc tantumin rclitigiola d. l.feqmfter. 1 19 ff.de 
^'ifrbor^ figfJtf. l. prdpri}. 6 jf depojit. Arreftum non fit cufto» 
d\x caula, ncc in rc Iitigiofa folummodoj fcd tam in pcrfb- 
nam.quam in rcm quam!ibct,ciiam non litigioTam, cxcrcctur* ^ 
Liarr,:ftisfiquidcmalicuiilMag!ftratu intcrdicitur,nt:cxccdat 
Cxcoloco, inquoinvcntuscft, nifircbuscumcocompofitis, 
quSdeilloapudjiidicemqucftuscft. Pyrrhusd.cap. \ t eum^ 
laudans Ctudtus d. tra^lat. de jurefequeftrat^ cap. 2. numer, 6, 
Sic ^ fcqueftrationc miftio in poflcirioncmcxprimodccrcto^t 
plurimum difFcrt : qiioniam illa tam partium convcntione, 
quamjudicc audorc fieri potcft : hxc nunquam finc judicis 
dccreto & cognitionc. Liubere.^.ff.dejurifdt^.l, dies. 4'§. u 
§. duxs. j,§. boc autem- 8 ^ff. de dam infe^, i. 2,ff. quih. ex cauf 
inpoffeff eat^ l. intereffe, 19 ff. deacqmr. 'velamitt.poffrff. Mif- 
fus infvipcr in poftclfioncm cx primo dccrcto, maximc in 
a^tione rcali,poft annum verus pcflcflbr efRcitut.Lpoffderi.u . 
§. uU.f.d. ttt. c» quoniam. j. §. in altis vero. ext. ut lit. noncom- 
teft. nonprocedat. In fcqucftrationc autcm hoclcgibus cautum 
non rcpcritur, Innocent. in c. exiiteris^ i. num^ 2, ext- de dol djr 
contumac.AngeL tn Lff quis emptionis.%. §.ftd drfiquis. num, 5, 
Cod,deprsfcrtpt^ jo. vel ^o. annor. Alexand. in d, i tntereffe.jg, . 
Mum. yff.de acquir. vel amitt poJftff,Coler d.part, 1. deproceff,^^ 
execut^ cap, 1 . num. 66. Adharc in poflcflioncm rniflionon* 
tantum ci . qui miflus cft , fcd & aliis , candcm caufam habcn<^^ 
;tibus, prodcft,nocetquc. /. cum unus-w.f. de reb^ au6torit,\ 
judtc.pofftd. Scqucftrum vcro prodcft nocctquc tanttiai dcpOr 
nentibus. d- L tntereffe, \g,ff.de acquir.vel amitt.poffeff.D. Goed^ 
dtus ad </, rubric^ de fequeftrat, poffeff, dr fruti, numer. 1 1 . 

, . Gg . Hoc 



Hoc amplius fcqucftratio iit pcncs tcrtium » qui non eft in Titc. 
, - dJ.fiijueJier.tio.(SriyiAlaat.n,i.ff.devnbfig Std«i\i!Cio\n 
\ .. . poficlTloncmunicxlitigatoribusdcccmitur. Crcditorctcm» 
fcu a£ior in pc trcifioncm rci mittitur j. ^////» 

ext, ttt lit. non conteftat. nonproced. dili. l, $- §- fin.ff.de acquir^ , 
'velMmitt.pofftff.t»uext.dedol'(jrcontumac, Dcniquc milTus 
in poflcflioncm cx primo dccrcro juspignoris practorii confc- 
quitur, Lfi finitM. 1 5. f . exhoc edtClo^ 1 \^ff. dedam» rnfi6l. l. /, 
^i.C depratoriopignor.c^fin^ext^deeOt ifuimittifurinpofi . 
fiU' (cqucftro autcm nihil >uris in fcqucftrcm transfcr- 
im.d.l.tttter€ffe.s9.ffdedcqMir,veldmitt.poffeff.Clud.pr£dim 
! £}oc.i.M.tfi.ubih49tcremperfi/fuiturUtius^ 
%i ' Dividitttrvu!g6(cqucftratioinvoluntariamnveconvcn- 
- tionalcm,&neccflariamfivc|udiciaIcmicuprztoriam. Vo- 

luntaria eft rei litigiof^ depontio>quf fit mcri partium li tigan- 
. ; . tium voluntate ac con vcntionc. /. ei,apud quem. /. J./. ibi^urto 
' i fiquefirecoiovenit. ^^.zM^^uieum eUgerant. l.proprie.6.tbi, 
; . €ertAC4>ndftionecufiodiendumtr4dtturXlicet.\7.§'i.ibittdenirm 

dgitureddepofitione^f.depofiti.l.fiqudfunt.s^ibi^ex confinfit ' , 
Agendm eHdmicm.f. fdmilid ercifiiintereffe.ip. ibi^ud mert^ 
te dpudfequcflrum deponitur.ff. de dcquir.veldmitt. poff.l.pofl" 
. • " ^udm,s- S' 'verffed fi nec ipfiff* it legdtor.fiu fidticom mtffor* 
. • prvandor^cdufcdV.l.fifiluturm ifi^infin/ff.defoUitionib.li^C' 

f3 ccflatiapcihibctur, quza)udicc,adhibitacaufzcognitionc» 
/. dcQtxmiui' l. unic.ibtyfecfurfirdtiontsnecefpttts.C.deprohibit, ■ < , 

feijutfirat.pecun [.fifidejttJfor.7.§.uUJbitfihocfudtcifederitt 
ibt^CofldUu^ff^tfutfdttfddrecogdnt.cui.&s^fxt-defiijue' 
' Jlrdt.poff(ff.& fru£f. cUment. untc. eod. Atquc hanc fcqucftra- 
* - ;.. tionispartitioncmquamvisClariflimusDn-Boccrus.ColIcga 
mcus amandus, ut non fatis logicam , aliquatcnus rijiciat» 
: cUff.t.Difput. I o. thef \i. & Dtfput. ti.theft^. tdtt. 2. cgo ta- 
mcn cam , tanquam pr«diftarum Icgum audloritatc Citis fuf^ 
y fuitam» concordibus omiuum fcre Intcrprctum » tam vcte- 

iuro> 
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fom.quimneotericoram, calculis receptam. totfeculisap" 
probatam & quafi prifcciptam omninotetinendam judico.'' 
^r^ument. l.mmimi.2.f. & L/ideinterpreUthne. ff.de Urit. 
1. 1 . verff4nicrehru,r,ff.decffic. qutftcr.&l.fidemiL ii^4.:-^ 
CtJpo,eroculofU(mit.ffdt,Hr,fdia. Eandem quippee. 
probant & XyxXintw. Jaohmde Arenaintraa. defeqHeaZt\\ 

Mnmd. l.rtfidejuffir.r^.finff.,uif.t,fdarecogMnt. Cor^fim 

^'l>-iMfcen4n.,ur.c,vil.(4f.z.num.x.Uynpnger.cenlur.s. 
•t,fe,v4t.)s. G4,l.,ntr4aMt.de.,rrefi caf.,,. ium;. SchneiL 
'uvmmtnhocnofiro §. num. y Sebtfi Medic. intr4a.de (onrer- . 
"yj^i.fogiff.gUfz.fart. unum. Up. Si(h4rdmnumer l <*. 
C,lken,mnum.2.4dtit. C. defrohih,t.fequefir4t.fe(un CoU. 
ru,defroceffexe(ut.j,4rt.uc4f.t.num.ii. Cfh^nimin Com- 
ment4r.ded,v,fionit.,ur.theffr. VultejmlAr. 1. Turilbrud 
■ C4p. ivnum.3. Gtddtm 4dc4f. ,. de fequefir4t. pofeffl 

&frua. numer.79. cumfe,j<} C!udim,ntr4a4t. Lurele Je. 

JulnT/' '''i''"^',"- "f-^- '"'^kimf^rt. uExerdt. 
Juft,n.de(4d. 10. 4ffert.6. l't.K.Steinh4uffen,nP4r4titl.fde. 
fofit,.num.6.&4Ui, , M f 

Porto voluntariam fcu conventionalem fequeftratio- 

nemfempet&ub>quepetmiflamc(re.pr«alleeatilntctpretes^* 
uno ote «tcftantur . Ma. Ug. ei.4fudfuem. f. §. T. 

^'"!>"'t.,,f.f4m,l,er(,f(.&fimilium. B^ldm & S^Ueet nm- 
mer. , ,n dia. Ug. unic. Codic. de frohibit. requeffr^t tecun ' 
Hujufque aflertionis ratio «anifeSa eft : q^i^t^mCm 5, 
qinl.bc. I.beram habet moderationcm . l.-baumque atbitti- 
nm. /. ,nre mand^t^. zu Codic, m4nd4t. l.fed&fi. i,. «. 
i-*t.u. ,b,. dmm r'fu.fe4butifu.4nt,^.dThired.t4"fftit, 



i;^rkma.3' Tnfiitut. 

tra^uminircjin cujurvis pofitum cft vortmtatcf^iv/.^ 
C.deohligat. ^a&wmb. juriqueprolcintrodudoquirqucrc- 
56 tmnchtcpotcdJ.penuU.C-depa^. Nccob€rit,fiobjiciatur, 
quodijudiccficri ncquir, id necfkpTivatoprivataconvcntio- 
ncfieripoflerproindcquc fcqucftrarionem etiam, quam jU' 
dcpt rcgularitcr conccdcrc non porcft , ncc k pariibus polle 
conccdiy /ergumenf. l j,jf. de tcftib. l. non videntur. \67. § qui 
jujfn. crl.if damnum, 1 6p,ff.dereguLjur, Nam rcfpondctur ; 
multa pofic ficri a pcivato pri vata coavcnrtone, qusE iudcxj&- 
ccrc not\ poteft» Verhi gratia : partes contrahcntes ccttani 
poenam conventioncconftitucrcponunt, ubi ndlacO»/. m^- 
gfiam. I z.Cod.decontrah-(Srcom?mtt'flipntat.\Mdcxnon^o^ 
f7 tcft./. it^.quornm.^ff.adfenatufeonf TurpilL SicpartcspoC' 
fijnt tefti juramcntum abco prasllandum rcmittcrc. cjuis. 3p. 
ibi^glof.ext. de teflibut. L ult. tn fine. Cod, de temporib. appella- 
fion.Johan . Ferrar. Papienfin form a oppoftttonis contra tejla.i» 
verh. crnonjurati.num 2. nidcxnonpotcft. l.furisjurandi-fi, 
Cod.de teflib.ca». hortamur- 19. caujs.qu^jhon.g. c. nupernO' 
bis.si.ext. deteftib, Sicquoquc altcr litigantium re^ie fead- 
ilring*t ad di^t»ini& tcftimonium advcrfarii, utcoabfolva- 
tnr ,vcl condemnctur./. ckmproponas. 6, dr L delata- 9, C. de 
reb, credit. c-rjureiur. L fin. Cod, de fideicommijfc. ^intavaU 
lis.is.ext.dejurejur- idcmjudiciconcefrumnoneft, argum^ 
I prolatam, C. defentent. (jr tnterloc. om. jud. Lfin. Cde rd 
vindicat. Geeddawadd^cap, /• iefequeftrat*poJfeffi' fruSi.nu- 
^mer* los. £x contrario multa judici funt permilfa , quae partU 
ousfuntprohibita: ycluti,judcx poteft fcntentiam intcrlbcu- 
toriamrevocare: quiaca,. quoadjudicem, nunquamtranfit 
in rcm judicatam. /. quod/uffft. t^.^ibtBartoL Alexand^ Go^ 
thcfredw^Dd.cemmumter-ff derefudicat. Marant.iBird^f 
de ordtneiudttior.part. 6. tttjiefententia. num. 7. Atpartibus 
idnoncftlicitum: quoniam lcntentia intcrlocutop^» quoad 




* §!j^ih.modisrecontrahit,obligatio. 

mhi^of. dr Panormitan. ext^de appeliationiy.Jafin in l. quod 

jujjtt, i\.n.27.drfeqff de retudicat. 

In tanrum autcm fcqucQratio voluntarra Icgibus c(\ pcr 59 
mifla , ur imcrdum lcx ipfa rcm litigiofam fcqucflro poncre 
horrotur. Etcnim fipIurcsfinrcohcrcdcs,communiaI\crcdi- ^ 
taria inflrumcma habcnces ^ utilc vifumcfl, urinrcrcoscon- 

Vcnidt, harc apud majoris parris hcrcdcm, vcl quem major - - 
par5cicgcrit,dcpon€re.<^,/.7?<7«.fy*r»/.5.^ famil.ercifcColer, »j 
d.part, r. deprocefpb. execut^cap. 2. num» 1 y^. Sicctiam , fi Ic- 
gatorum , fidciqae commiflbrum caufa cavcri oporteat : pro- 
batumcfl» ut virum bonumabutraqueparte eligant, apud 
qucm , ut fcqucftrcm , fru£^us dcponanrur. d. 1. pofltjuam. 
J- fed ft nec ipfi ff' ut legator. fervand. cauf caveat. Cxtcrum , 
ncccflariamfivejudjdarcmrcrumtammobilium,quam im- 
mobilium , ram corporalium , quam incorporalium & quan- 
titatum requcfli^ationcm , non foiumcivili , fcd Sc canonico 
iure rcgularircr prohi bitam vetita m quc cfle crcbrius , & mcri* 
toquidcm (fi:uflriircclamantibusJoannc Robcrto ItB. \,fen- 
tentiar^ jur. capt.j. Cujacio/» Paratitt. Cod. deproijihitfique- 

ftrat. pecun. Forncrio/« d. L fequefter. \ \o ff.dt verbtfigmftcat, . 
& novifllmcSchrotctO diatrtbar. domefttc. decad^jrUuaft, 
obtin uit. d. cap^i. tb$ ^pro fuo arbitrio fequeftrari. ^ ibi\ man- 
dato fiqueftrationis penitus revocato. de fequeftrat. pofftff (*r 

fruli, cap. r . utlite pendente nihtl inno vet. d. L. unic. C de p ro- ^ 
htbit. (equeftr.pecun. ibtL AT^o , Bartol. Bald. Salicet. Duafen, 
fir Stchardus^Rebuffm tn d. l.fequefter. iio^ §.primaergo fit con- i. 
clufio» dr ibid' Alciatus dr Brecham.ff. deverbor. fignific. CatL • 
in traSi- de arreftis. cap, i . num^ 7, Idynfinger, d» cent^^, obfj f , * 

plurefjj alii , quos laudant dr fiquuntur D. Goeddaus ad d. r i / 
defiqueftrat.poffeff(jrfiu£i'numer, Cludiusd.tr^dejure 

fiqueftrat, e. 4 . num. 2, 

Conclufionis hujus rationcs adfcrri (blcnt multipliccsr 6t 
I Quiancmoin poicflloncru3,nercrcriptoquidcmruprcmi 

Gg 3 . Prin. 
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Bcmctpis, eft turbandus. L memmermi.^,C' mnde vi. i Jlfim.fi ^ 
V: Ai.4dUJmLdevifMhL €£f. i. mitUefemeUHtenthtlinn^vee*^^ 
temqmeremie, 7.&i^f M§mit4nh mmmt.7' de reflHmt.J^Udtm 
fSfqiidirarioocnn «nldMrefrequandampofleflioiiii turbatio- 
iiem, vdexcoliquefcit ,quddfoffGflbccdGOiitiovet& (ivcti- 
CfgiofiBiequefttatcftodusnonpercipit, (edpeiieiieqiieftrefl\ 
manent : fd^^lmrshmt^rekmeWjfimiecimf cimfiL7,mmm. ^&7. 
4t n. Qmaabcxecurionepcocefluniinchoati,juriiiimim6coii» 
pv^,in$ki^Dd,C,deexeemt.reifmdkdt,9L6tb,ixttivM(^ 
tentia, contra ot dinem jtttis notorium lata» ipib juiemiiia exi- 
flimetut./.^r/;/^/4iii. 4* C#^. de/entent,&imterleemt. cm./md, ^ 
Alqiii lisqueftrationem eftc quandam execntioois rpedcnLi^ 
n^ari non fote&jmtitrddidermnt Frmmeifi, Cmrt. defeqme/lrdti 
tt»7S<&^iertitd.pdrt,udePr9cefexecmt.e.t,mM. ilL Quia 
nnllus contradus (incconicnru, vel vero, vel prsfum pto perfi- 
dtur. /• u § convemtiemis. s.ff.defmff* la*Li.& 4.ffideekiig,& 
d6i. Aft in (cqiMftcoludiciiu^^ « nec prsfumptnscoi»- 
fenfiisinterponitur : nifi lexe]qpipefla,qul hic dcftitnima^enm 
fuppleat, &ineflepraBniniat:quoniamfadl eft magis, quim 
lucis. L cimfilie, 7,§. mlt.f,decmrdt$rik,fiiriefit&dlits, &c. Er- 
go judiciaiis fequefttatio , utpote qux fpedcs cootra^ds cft» 
' fier i regulariter non poceft. Hmmem. Di/pmtdt. \i . ccmtroverf. r ^ 
^ 04 IV* Quianonfoium itttiscatiodi6Uut,nt ador,quireum libt 
coQdcnuiaci cupit, intentionemniamplen^probet/- &U 
qmlmgentd. 1 1. ff. de probdtionib. /. d^or. 2/. C, eod, L qmidccm^ 
fire* 4. C^edemd,eLl>mmie*CJeprohibitdfeqHeJirdt,pecunid. 
vecto etiam ip&cqidtas hocpcrfuadet. Iniquiflimum nam- 
q|ae foceCt tite flipeccequadammoti»&:adorenihll ptoban- 
to»ficqtteceononconvifto» tem litigiofam reo adimerc, ^ 
Certiotcidece. AtiAsqoilibetlitcmintendere, 5ccommodum 
fgflc^Sonis aitcri ctipcce poflet. ifthxc autcmjurisratio, 
arquitas, quael (equcftrationem prohibent, non tantum in a- 
^oaibns ingfirii^ fed ^ in adiombus jiiSMl^tant. 
^i^^ * ,1 ' * ^ Xam 
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TameDim is, qui fundum,domumyVc(lcm,& aliam rcm ut fu- 
am pctit. /. i. l,froprietatis^ 4, l.jtvepojpdetu, i6'&L adtro- 
bationem. 21. C. deprobationiy.c\\ikm'\\\ZyC[VL\^ti\2m pccunis 
quantitatem poftuiat^probationibusobnoxius cft./- 1 .l.ratio- 
ites,6'drLcMmres.u,C. eod.tit^ V. Quiancminipoflcfllo- 63 
nisfuzcomau^dumabrquclcgitima caufzcognitione 2dimi 
<kber. d. l. meminerint, 6, C. mnde vi. dr d- 1 ft ijmis. 7. C. adleg^ 
JmLdevipubl. d. conqmerente ,j .dr pajpm, ext. dereftttut, 
Jpoliator. Eft quippecommodum pclVclljonismaximum, §, 66 
fetinenda^^.verf.commodmm.tnfir, deinterdtlfu. Idcoquc Ac- 
cur(iascum,quipoflidct,bcatumpronunciavit,m ^.fijmdex.2, 
verffitres velplmres.fmperverbo^ reijuirat. ttt. depacetenend, 
fireju4 violatorib. Nam qui poflidct rcm , non modo cjus fru- 
^us pctcipit : fcd & advcrfarium facit adorcm , coqucnon 
probantc, qui poflidct, abfolvitur. dici.§, retirjenda,^. verfl 
commedmm.injr-deinterdt^, L mlt. C. de rei vindicat. In pari 
quoquc caiifa pro pofllflorc judicariconfucvit^/.T^iy^^ir.ii, 
deprabend. in 6, (jr c. in pari. 66. de reg,jmr. eod. Itbro» Quin & 
qui poflidct, utacapicndi habct coditionem, 5c rci dominium 
pcr poflcflionemacquirit./. Pamlma refpondtt. 11. §. j.jf^mib^ 
mod. pign. velhypoth.filvit.L 5 .jf. de mfmrpat. & mfmcap. Lmnic* 
C.de ufuca.tr ansformand.^ fimtltb. Praetcrea qui rem pcflidct 
immobilcm, i przflationc cautioais ludicio fifli cfl immunis. 
LfiiendumAs.inpr.ff.e^mifatifdarxogant. Sic,duobus habcnti- 
bus caufam abuno, is, qui poflidet, vcl cui rcs cfl tradita, alteri 
^iTtiznwi.ifieares.it.^jtterqme.z ff.de aifiontb.empt.l.five au- 
tem^9§.fidmobu6,\' ff.de Pmblic.inrem a£i.iqmoties, 1 ^.C.derei 
vind. Infuperiiie, quipoiridct,dominuspixfumirur,^r^ /. [. 
%,\'ff.famtlercif.l»fivepofftdetu.i6.C. de probationtb^Accmrftn 
Lficut' %. §. fed fiquaritmr' fmper verb, poffefioris-ff. fi fervitus 
vindicet, Cattcriim hifce , aliifquc poflcflionis commo- 
dis acemolumcntis , maximc fjcimdum cos, qui pcr lcquc- 
ftratioDcai ia fcqucflrem pcflcflion<:m transfcrri opinantur 
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'^andohoccpitheton, numerata^ auty^^/i#,vcrbopccu- 
Tiiix adjicitur, autdgnificatioidacxrerubK^acolIigitur.^rg;. 
l.^ecunU verhum^iyl.ff. 'verbor./tgmficJJiemfifiliMfamili' 
' 7,§.mutui, 3,ff^d SC' Uacedoman. l.fiquis^^.. §. i - ff.de 
reb. credtt. Carddausad l.pecunit^ 4. nam» i^- ff.de vtrb.fignifi 
DeindcIatcaccipitur,prorcbus,pondcrc,numcro,mcnfuravc 
conftanribus , utml legata^ 19. (^rl talu.so.inpr^.delegatj 
Tcrtiocapiturlatiinmc, pfoomnire,quxinpatrimonioao- 
' Hro cfTc potcf^.tam mobilii qu^m immobili.fi ve ilnc corpora» 
li vcjura. d. l.pecunia verbum. 178. dr /• pecunijt nomine^ t'^t..ff% 
* de verb.figmfic. l. 2. C.deconfiit.pecunJ. in illaflipulatione- fO. 
jf. de verbor, obl/gat, l.fi creditor, /7. in princtp.ff.depecuL /. /1- 
herhomo- 20. J. i. ibt, quanta pecunia.ffdefitpulation.fcrv9r. 
InhacautcmlatifHmangnificationc.pccunix vcrbumindu 7) 
' bio accipi oportcrc , poft Alciatum , RebufFum & Brcchaeum, 
4 fc allcgatos , oftcnditGocddacus in repetit, d^ cap. i. de feque- 
flrat,po(pJf.(ir /ru^. num -gz. per d. l.pecunia. 17i.fi. de verb.fi^ 
gnificat. Nihil ergo vctat, quo minus codcm gcnerali fcnfii - 
vcrbum iliud in djtt,C.4eprohtbitafique(lrat,pecun. accipia- 
tur : & conicqucnter, non iblum pecunix numeratx , vcl ixx^ 
^ ^ux pondcre, numeto , aut mcnfura conftat \ (ed omnium et- 
iamrcrum, tamfoli, quammobilium,tamincorporaliuin^, 
qu^m corporalium, fequedtationem judicialcm ptohibicam 
cflc.conciudatur. 

Ncc urgct quicquam , quod praefati Impp. in d, l. unie^ 
C.deprohtbit. fequefl. pec, vetbum pecunia adjecerint, idquc 
repctierint. Illud ctcnim , uc latiirimum , non reftringendi 
vim ; fcd potitjs gcneralcm prohibitionem extendcndi , natu. , 
ram habcc: cumque verinmilenonfit,Imperacoresininfai- 
ptionc Hvc rubrica fupcrBuis voluifle uci vocibus : perfpi- 
>^ cuum 6t , non ccmete & abfque fingulati cfiicacia ac virtuce, 
pecunix vcrbumablmpp. illic adje^um&gcminatum fui(^ 
Addc, quod yccba gcnciaiiaiopotiorefignificatu, & cum 

• _ . - A '9rt Diait 



elFe^urunt accipicnda. /./. §, i.ff. qnodqttifiiuejftrjn affer. 
flatuer. l.fi per alium. u §. 2.ff. nc quu eunt , qui in jta vccabt' 
fur^c^c. l.\'§^ltim.ff-Ji agerve&tgalts^c^c. Ncquc vcropro 
vana aut fupcrflua ad je£tionc habcri potcft illud » quod fir.gu- 
larcmaliquam virtutcm&cfficaciam continctj & dubiuni--, 
quodcbftabar,quadantenustollir,//r^i!f;w<'/?/./.^^y7/^A'/^/«/.4» 
ff.de ufur. l.JicfHando, lOQ.in princtp.ff. de legat. \ . Zajco»' 
^l.S.numer. 47. volum. 1 . Clud. iutraciat. de jure Jequejlrat. 
^cap.^.num. 34. 

Sccundo, non advcrfatur, qnod dc ordinetirulorumi 
diflenticntibus afFertur: vidclicct inlibroquartoCodic. pra> 
ccderc mviXos ^de rebtss credttts jjt certum petatur -^cjr dejuffra" 
gio : dcindcfubjicitiiulum, de prohibita Jequejirationepecu^ 
^ &rcqui titulum , de condt£itone indebttt : titulos autcm^^ 
■ derebuscreditis t de Juffra^to t ac de condi^. ind^bit. admatc- 
riampccuniaecrcditarrpcdarc: proindcquc titulum quoquc^ 
de prohtbtt^Jequeftrat' pecun, qui iftisincluditur, ad candent 
materiam pcrtincrc : atquc adco in a^lionibus pcrfonalibu» 
75tantummodolocumobtincrc. Hoc, inquam, non advcrfa- 
tur : Tumquiancgarincquit, & rcsipfaloquitur; in Codice 
ioftrojuftinianconon ita cxadtam mcthodum&ordincm^^ 
>TitinPandc<flis,cflcfcrvatumjrcdincofingulafa£la & fpccics,. 
prorenataincidentcs,dccidi : ficutimonetD.^^eJenbeciusin 
Oeconomta Codic- in praJationc_j, Tum quia ordo illc libri 
quarti Codic, gcncralcm (cqueftrationis prohibitioncm non 
impcdit, fcd potiiis confirraat, Siquidcm in titul. dcjuffra- 
giOy qui proximepraiccdit tituhim , de prohtbit.Jequeftrat.pe- 
cun. non folum tradatur dc rcbus, pondcrc, numcro , mcnfu- 
ik confiftentibus , fuffragii caufa datis ; vcrum etiam dc cactcris 
corporibus, tam immobilibus , quam mobilibus , fcfcquc 
inovcntibus./.«»/^- §. \ '&§'2. C.dejuffragio. Similiccr tiru- 
lus,</(rftf«<^/67. /W^^//.quiimmcdiatefcquiturtirulum,^r^r^- 
ibtt,fiquefirat. pecun^ oiiincsomninorc5 , immobJcs , mo- 

_^ bilc^> 
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bilcs, & fcmovcntcs complcditnr; cacquc omncs in condi--, 
Oioncm ir.dcbiti vcniunt /. qui premifit, l. fdeicommif- 
fum. 61 &L fin.ff de cotidscl. indebit. l. fdeicommif 

fum*7- C. eod. Gcedd add. c. \ .defeqneflrat .fcffeffln.gi, 

Tcrti6,nonobnrtit,qu6d<//f?./fx./y»/r. Cod. de prohihit , 
peju^flrat. pecun. pcrtincat ad corrcdioncm l, i,C. Theodfi 
iertumpetatur de chirographis.hh» t-tit. 27.qualcgcunocafii 
admicccb.itLirpccuniaccrcdita:(cqucftratio,ncmpe quoqux- ' 
ftio intcf dcbitorcm & crcdicorcm cxoricbatur de falfo thiro- 
grapho, Hoc Impp. i» d. /. unic- Cod. deprohibit.fequeflrat.pe- ^~ 
cun, emcnJarunt , & gencralitcr pecunix crcditae (equcrfra- 
tioncmprohibucrunt. Undcdiccndum vidcturjconftitutio- 
tiem irtam /. unic. ad pccuniam crcditam , ficquc adioncm ia J 
pcrlonam lolummod6 pctiincre- lllud , inquam , non obfi- * 
ftir. Licet cnim conccdatur, didam /. unic- pcrtincrc ad c- 
mcndationcm difta: l. i. C- Theod.fl cert.pet.dechirograph, 
ob id ramcngcncralis prohibitio fcqueftrationis non rcftringi- 
tur. Nam ccrti petitio nontantumpcrfcquiturresinquanti* 77 
tare cxiftcntcs, redquaflibetctiamalias, velmobiles, vclim- 
mobilcs , qu^ in ftipulationcm , pcrmutationcm , tranfa^^itio- 
hcm, aiium \ e fimi.cm conttadum , vel quafi contra^um ve- 
niunt. /. certi condi^io.p.fl- de reb^ credit./tcert.pet.l.x.jfde * 
cjondtci. triticiar. l.flipulattonum, 74, §. i.ff-de verhor. obltgat^ 
l.fcire- 6. Codic, de contrah. (jr committ.ftipulat. Ex chirogra- f 
phoautcmtamrcsimmobilis, quam mobilis, fivcquantitas ' • 
acpecunianumcratadebcri poteft. di^Jeg.unic. J. i.c^a-C» 
defuffragtoA.penult.ff.quiteftament.facerepoffunt. Idcoquc 
di^. lex. unic. Cod. deprohih fequeftrat.pecun. ad quantitatcm 
duntaxat nequaquam reftringenda cft. Imo ut generalis pro-' 
- hibitioapparerct; pccuniae vocabulumtanquamlatiftimum, 
infcriptioni fivcrubricaccjufdemlcgiscftadjc^tum. Geedd. ad 
d. capt I. de fequeftrat . poffeff. num. /?4- Clud. d. tra^» dejurefk^ ' 
^ueftr4(.cap,fti9um*H, m 
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5. TrAterea.j:Irmitur. -imri 




Quart^, nonrcfragatur, quod in li^L wnic^ C. def^ehihi* .> 
- fiqMeftrat. fecun^ d^toto libro 4. Codic dc a£Uon*bus Iblum- 
modo pcrfonalibus , non itcm dc ad^ionibus rcalibu^ > sgatur ; , 
- . • ac propicrca quod dc adtionibus in pcrfonam ibidcm confti» , 
J tuatur ^ ad adtoncs in rcm non (Ir cxrcndcndum : cum iflx a- / 
*• ^iones toto inrcr fccoclo di/Fer:)nr.^ f./>r;^-^f^//'«/^,/«^ 
. •* . &ionum»x^,infnncip.f,deobligat f^a£itontb. Pcfitonam-*^ •;' 

•* • ' • ^**^» conctflb, in d, l. tnnic* C, deprohtbitafiqnejlrat^ r 

'• ' ^ ^cf/r/?.c^r«7/^>//^r^^. C^<^«r. agitantuiRdcaftionibnsinpcrfo- 
• nam : attaiTicnindchaudconvindturarcqueftrationcmfudt* ^ 
cialcm in adionibus rcalibus cfTepcrmiflam» Rariorrcs (iquu 
' ' dcm , qux ab Impp. illic adferunrur , Sc quz fupcrius nnm. 

f c^7?ff«rcdtat2funt,tamina^onibusinrcm,qu^minad'C^ 
. - * nibus in pcrfbnam proccdunt. Quemadmodum enim io a- 
' . Aionibus In perfonaro ador probationcs adfcrre ^ rcunn^ue \ 

' : . €onvinccredcbet:itaquoqueina£iionibusinrem.Y/riS^./»iV» 
:.• Li.d U ^*dj. 6. \2. \6>tjr itXod^defrohdtionih. Etqucmad' 
modum in adlionibuspcr(bnalibusproccfsdsinitium abcxc- 
^ cutionc non eft fadendum : ita nec in a^onibus in cem. d. l. u 
Cffd.de execnt' reijndicnt. Sicut ctiamrn a^lione in perfonam 
a^orrcum in podedioneturbare, ei^ue commodura poflcG 
^ ^onisenpcrenon poteft : ita quoquc in a£iione in rem, d.L < - 

meminerint. 6. C^nde vi. (^jnribw fimilibm praaUegattt. Pq. 
79 tius itaque locum hic (ibi vindicabit iUud notifldmum axio- ■* _ ^ 
' maiubieademcftjurisratio, ibiquoqueidcm juscftftatuen* V • 
. dum. t. qnadnm.gt ^^nnmmnUrios.ff^deedendAjUndqnnfim f V.^y <. 
tnm. si.ff.adL jiquiL l. non poffunt, \2,^ l- fiq-ff* de tegih^ ;| * . 
to Unde ratio !cgis , cenfctur anima legjs : imo pro ipfa lcgeiu-^: • . 
bctur : & jus ruppTcre d^cixnr^ lcnmmnHer. ^j.ff.fitnumd*'^. ' - 
tfim^ A cnm ratio^ 7« ff^ debon. damnatj^fiire, i^^§,4tind 1« " 
verffidetfimaxhne. ff.de excnpuionih,caie.confietmd».^.'Di' • 

inSt.t. Batd. in t- fi qnu firvo^ 1 o. num. 7. C de fitrt^^ermi' 
tan.it$C'i^^nB4^S,ext.defr«bend,?i9t<iit%mt^^ 

*^ ^^ -^ * ' ? ' . / » . • ' r y ^ 




§lHth. modis re contrahit, omgatio, 2^y^ 



&qiixrcqucftrarioncrnimpedir,nonfoluminadionibu.srcr. » , .i 
foful biis, fcd cciaminrcalibuslocumhabct. Nam ficuti «- . ♦« 
qimmcllinadionibusinpcrronam, ut aftorprobationcsfif ;i . • ^ * .. 
cu VI adterar, 5crcum convincat, ncc ab cxccutionc initiLm ^ • ^ 

procclsus faciat, reumve inpoflcflioncturbctriraqnoquciii ^ -. ' .• ..*. 
adionibusinrcm,utpotcquaecundcmdcfidcrani proccflurH, ^ ' ' \ '* 
xquumhoccflcdiccndumcft» Quarchicrurrustritoiliiaxio- H /*^; 
matilocuscrit: ubicadcmcfla;quitas,ibircmpcridcm juscf- 
fe debct. /. a Tttio. lol.jf. de veri- obligat- t. illMd- } i.ff.ad . ^ . 
leg. Aquil. Bald, in I Ji quU. 8. num, 3. C de interdiSf. matrim, ' ..V' ^ 
interpupil. fir tutor^tirc^ Etqucmadmodumratio,- itactiam 
xquiras jus fupplet. /.2.5. itemVarm. ^.in fin^ff dcacfua^^ 



♦ • 



a:ju.tpluv.arcend.l.placuit.Z.ubiJafin.C^dejudtc.^'efinbec, , 
."^" • * r^/?/// **w^r.2- Imoaequ-tasri gin.i jiir s vocarur. Z^V«/,/? • 
. infiilam. 84. numer. tt.ff- de verbor. cb/tgat, Matth. Csler. de J * 7* 

procffipexecut'part,\. cap g. num.s\^ Cum crgo ratio & ae- . ' 

quitas juris cadcm militetin rcalibus, qua in perfbnalibus a- - ' ^ . 
ftionibus.-redlcconckidirur, ramin;llis, qn^m in his fequc- ^ I-^^v..^. 
Arationcm prohi bitam cflc- Clud. d. traciat. dejur.fiquefirat. ' * " iv 



tdp, 4, num. i 7. , • * 



Qointo , non refiftit y quod Honorius & Thcodoflns %^ 
• Impp. in d. /. umc. C. deprohibit.fiquefi,pecun, dc pccunia cx 

quolibet contrad^u debiti ; flcquc tantum dc a^ionibus in 
• pcrfonam,quajcxcontra£libusoriunrur,loquantur. J. i'//»/^» 

\ de a6fionib,La6Honum.2Stinprinc.verf,inperfonam ff.de ob. .'T 

, ' //^rf/. C^rf/7/<;;?/^. Qiiamviscnimidconccdatur : tamcn&il- "^V- , 
. lud viciflim concedi ncceflc cft : quod ratio dccifioni anncxa y *. ^ ' • 
^ gcncralisfit, adeoque nonfolum ad contra^lum , vel quafl ?* '» 

contradlum, cx iifqucdcfcendcntcsobligationcs&ailioncs ^ 
^ * pcrfonalcs; vcrum etiam ad quamcunquealiampctitionem 



' ac vindicationcm , adtionefque reales pcrtincat , ve/uti ex 
' taulo aate dufU clarifftme confiat, Sic paium ad rcm 6cir, ^ \ V • , 

. . Hh 3 quod . r ^ 
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5. TrAterea,^. Infittut, 



^ viiiud Impp. indi£t-l(g. unu, aliquotics vcrbo, Mitoris, uian- 
;r^j tut; vcrburaautc^f^M4^,adpcrronalesiblumiiicdoa(CkioncSj 
/rcfcrcndum vidcatur : ciim adionibus illis pcrfcquamur rcsnf 
fiobisdcbitas:adionibusver6realibus,resnoftras.^. J./,/A;yf. 
de aHtottib. l^n rem, 32.ff.de rei vindic- Etcnim vcrbu m debe-i 
re omnem omnino adioncm ; atquc ita tam rcalcm , quana 
^ pcrfonalcm complcdi , cnitcrcit^.v l.ptcunid. \ 78. §^fin.ff.de 
*verbor. fignificat. ^ ubertus explicutmus infi-a nd princip. tit, 
%^ de acfionib. num.31. drfeq- Minus movct, quod mcmorati 
Impp. vocabuliy2>//ym/7i^mentioncmfaciant: folutioaut.m 
adiioncs duntaxat in perfonam rcfpiciat : cum folutio nihil 
aliud,quim obligationis libcratio in aftione pcrfonali.cfle pu - 
" tctur , argument. Lfolutionis, [76 .jf. de verborurnfigntficat. (j* 
85 Ufilutam pecuntam.^g. inprincip, ff. defolut. liberat. Ccr- 
tum namquc cft . vcrbum/tf/i/<7/d'/ gencralc cflc ; & tam in 
rem, qu^min pcrfonama<ftion:busccnvenirc. Siquidcmnon 
i tantum quod nobis dcbetur; fcd & quod noftrum eft, folvi 
nobis dicitur. /. pignoribm, 22^ C. de ufuris. Clud. d. c- ^.n.jf» ^jj^ 
Scxt6,nihilplancdeccrpitnoftrasfcntcntiae: quodquili-^^ 
libct rei fux libcr fit moderator & ai birer, vulgata l. in re man- 
> data. 1 1 , C. mandat. Rcs autcm , qux a£lionc in rcm pctiturt 
k fit aCtoris : ac proindc quando a£lor tci fux litigiofx fcquc- 
ftrationem petit , conccdcnda & permifli fcqucftratio vidca- .. 
tur. ^uandoqutdem brcvitcr rcfpondctur : ditlam l2\. Cod,^ 
d.titul- proccderc in iis, qui abfque contradidlionc plenur 
I alicujusrcihabentdominium. Hiliberamrcrumfuarumm 
dcrationom , libcrumque arbirrium obtincnt : fecns eft in illis 
qai res adhucconrroverfas & Iitigio(as pctunt , argumehtoto 
tiu^sttt. C. delitigtofis^ 

Septimo.non evcrtitdccifioncm noflram hscargumcn 
t^itio:ubiratiocrtdiverfa, ibi quoquedivcrfacfl iunsdifpofi. 
•'W x\Q,pr.tdicLH,iliud. 12.ff.ad le^- Acjuil. A'quiinrcrquantita-\ 

tcQi & corpus cft divcrfa ratio : quoniam quaiuicas corpu 
% . no 
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Qffsk modh-rccontraljit. ohligatw, 24.7 

non habet; ac ideo non potcft intcrvcrti, 2ut corrumpi ; & 
confcqiienter ncc fiqucftrari. Rcliquz vcrorcs corpus habcn% 
&interirepoflunt licca propicr fcqucftrantur, Ergoqucd'. c 
quanritatc/» d. l unic, C- deprohtb.pqurflrat.pecHn^ aficriiur, 
male ad corporacxtenditur.HjEc,//7-7>/>/»7,argumcntatiodc(i- 
fioncmnoftramnoncvcrtit. Etcnim ncgi^tur; inrcrquantita- 
tem & corpus diverfam hic juris ratior.cm cflc» Is (iqnicUm 8S 
prarcipuus fcqucftrationis cenlctur finis : nc a£tio inftituta vcl 
inftitucndarcddatur inanis : Tcdut fiilvum mancarjusadotis, 
ifquein cafu vi^lotia: poflTit confcqni, quod aflionc inflituta 
petiit , vcl peterc deftinavit. Ncmo autcm fanu5 facilc inficia» 
ibit; dcbiforcm alicujus quantiratis bonafua, quibus iftha:c 
quantirasincft, itadifliparc, profimdcrcac pcrdcrc poflc; ut 
ampliusnon fu foivcndo, & fjcultatcmfolvcndae quantit.iris 
"^^ drbitacamittat: atqucadc6r.£iioinft-r:.ti 'nani5 prorfus & c- 
lulbria rcddatur, Scd 5c pecuntt vcr bum tnfttpe alUgafal,Hnic. 
C$d.deprohib.fequeflrat.p€cur?t ita ftri£le pro re invifibili ac in- 
corporali , quantitatc nimirum, non cft accipicndum : fcd po- 
tius procorporc,quod pccuniat vcrbum coniinct 6: imporrat, 
quodquctangi & apprchcndi potcft- Aliasenimfitcmlaltcm 
incorporalcm aiqiic invifibilcm dcnotarct : infulfa, ac ridicula 
vidcrctur fcqueftrationis prohi bitio , rci fcilicet , qua: in tcrum 
• natura non cxiftit. Verum vtde Cludtum,ad tjludargumtntum 
fujijftme refpondentem d, tr. dejurefecjuejl. c. 4. ni^.cjrjeqtf. 
^ 0£lav6&uItim6nihilnegociifaccflunttcxtusplurcs,qni. S9 
^ busfcqucftratio judicialis ina^lionib. rcalibusconccfl^apcihi- 
hziMxJ..pe[lquam^'^.^,\,fJ.ut legator.jeufidetcommijjor. fcriAn- 
dor. cauf caveat. L Imperatores. ti §.ult.£,de appellationtb, 
- i.jtfidejftjfvr. •j.§fin.ff.(juifatrJdar cogant.ifici<mdotem.2i. §, 
fin autcm,% Jf, Jolut.matrtmon.LJi cujtis.ts. §.fedfiintcr.j ,Jf.dc 
uhfruci- l.x.fi deltbcr. exL.bend.L abe.xecuttone.$ C. ejucr,ap- 

^ :.hOn rfcipiunt. l ulttm, Cod.dcagrtcol.crcenfit. l. ulttm^ 

' iiiC de.Jprt. tc-!(7id. cy Uult- C. iju/b.a^ /:h(rt,proc!jm. nonltc^ 

Nani 



Naminhircclcgibusomnibus, &nonnu!lisaUis , proponun- 
tur cafus fpccialcs , quiccrtas ob caufas fcqucftrationem , quas 
alias rcgularitcr prohibita c(l , admittunt ^ quorum aliquoc 
paulo poftfumcxplicaturus. Rcfutatis itaquc plcrifquc, quas 
momcnti quid habcrc vidcbantur , Advcrfariorumargumcn. 
tis: fupri tradita, communiqucDoflorum applaufucorro- 
borata, cft rctincnda conclufio 11 vc rcgula : qua {latuitur , fe- 
quc(\rationcm ncccffariam omnium rcrum^ tam jurc civili, ' 
91 qu4aiCanonico, illicitamcflc, atqucprohibitam, Hincfie- 
rt (blct, utquifcquc(lrarioncm jurcfadam afiiraiat, illud de« 
monftrarc tcncatur. Etcnim poHliror, cui rcs pcrfcqucftra-- 
tioncmab1atac(l,probationenon indigct: cumfufficiat,eum 
91 profchabcrcrcgulam,quxfcquc(lrationemprohibcat- Nam 
' quiregulamjuriscommunisprofchabct.intcntioncmhabeC' 
. fundatam : ciquc inhxrcndum tcnacitcr,doncc in contrarium 
difpofitiofpccialis probctur, drgMmJ^ttbeaparte.^.Jf^deprO" 
batiofiih. 1. omnis. 10 2- ff.de reg.jur. Baldtn in Ufitutor,6- Cod, 
defirv^pign. dat.manum. Decim inl. r. num^ 6. (^ibidem Cd» 
gnolus num.21.ffi de reguLjur. Schurff. confil. 5, num. ^.cum 
fiqq'&confd. 6. num. 4. & 8. cum /eqcj. ^efenbec. confil 7. ««- 
mtr.7' Clud. d'Cap,4..num. ^\.&feq, Porrorcccnfentur plu« 
rcs a Dodoribus cafus , quibus ctiam judicialis fcqucHratio li- 
cita permifnqucjudicatur. Egopaucos, eofquc prxcipuos, 
& qui communi in hominum ufu frcqucntius occurrunt» tan- 
tummodo pcrftringam-r. 
93 Primus itaquc cafus nr^ (i dcbitor vc! rcus convcntus, 
proptcr dilapidarioncm , aut prodigalitatcm bonorum fuo- 
rum, ad inopiam vergat. Tunccnim judcxfcqucftrationcm 
rci litigiofx rc^e dcccrnit : ne judiciumcluforiumrcddatur, 
&crcditorfcuad^or,etiamnvidoriamrcporrct, vclnihil, vd 
parumincxccutioncfcntcntix, d rco convi^o confcquatur, 
arga^ i. nam is nullam. 6. ff.de dol. mal^ l. lmperAtores»2 x . §.fin. 

ibi^ BartoUff'deappellationib'Cap.2.' & 3- txtr- de fequeftrat: 

foJPJp 
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^luth, modis re corttrajjit, ohligatfd. z^f 

f Cd^l« f^rt. /. ///. %o. §. abtt/ lCpag* zso. Azo infumnui 
Cod^deprohib.fiqueJlrdt.pecHn. Guido Pap.dedJli^S. Myajia^^ 
<ent. ^.objervat. //. num. 4, Gailjtk i . objervjt. 1 47. num.i^ 
fir ohjervat. 148. num^ 2. P^tr* Frider> Mtndan. de mandat.jU' 
dic. Ub. 2. cap.sp- num.3. Et fancdilapidatio , lcgirimc proba- 
ta , fcqucdrationi locum facit , non folum in judiciis reaiibu^» 
puta a aliquis dominium rci mobiiis , vcl immobiiis vindicct ; 
vcrumctiaminpcrfonalibusjudiciis, quando viddicct pccu* 
nia, lioccQ.quxJibctrcsmobilis, vclimmobilis,cxobligatio- 
nc pctitur, ut notant Franctjc. Curtim tn tra6lat.fequejlrat, 
num^ss* CMer.in tra6tat' de procejf execut-part, r. 
cap.z, num^ \o s . hej^ cum atiis citans Ciudius in tra^t^ dejur.Je- 
t^uejlrat.cap.s-num.vj. Quomodoautcm dilapidatiofcuproi 
digalitas probetur^ abundc , po(l alios , quos allegat , dcdarat ^ 
Jofcphus Mafcardus vol. /4 de probatiomb' cencluf^iy & v$' 
lum.icenclufiL-^^^ 

Sccundus fcqucftrationis cafus cft ; fi rcus,nulIaimmobi ^ 4 
lia polfidcns, cum rc mobili controvcrfi, de fuga fufpcdus fit, 
Namtuncadcjusrcifcqucftrationem rationabilitcr proccdi- 
tur ; ncvidelicctcrcditorrcfuaplaneprivctur. l.fifidtjnjfor 7. 

fi^ S' f ^ fatiflar- logant. l. fenatufconfulto. de offic, 
prafid.CoUr. d, part- 1. cap. 2. num. loo, Coraflib.s.fnipeUan^ ^ 
jur. civil. c^. 2. num.p. D.Bocer.cla/Jz. Difjut. it. thef ^Qxum 
fetjtj, edit. Bauman, tn traHat. de fecfufjlris. cap. 3. numer. > 
Gard i. in cap, 2 , de ptfuefirat • pojftffo' fru6i. num i^ cum frijq, , - 
Ctlkeniu^ ad d^l.umc-C.deprohibit. fe^ucflrat.pecun.num. f.*^^ 
&feqcf. ImohoccalUf quo fcilicet dcbitordefugafai^v(J^ui . 
cft, non tantum fcqucftratio rcnuTi, fcd ctiam perfonarum 
conccffa intclligitur : adco, ut dcbitotfugitivuipercrcdito- 
rcm , fi prsefcns fit pcriculum fugx , «Sc judicis copia habcri nc- 
qucat , proprii authoritare capi &: incarccrafi poflTir ^arg, l. ait 
prator.iOt^.Jidebitorem. i6.Jf. quainfiaud.credttorj.gene' 
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rati. $4X dedecuriontbAat} J.ifunin §. i^nHm^ji. ^fenj/j. infr, 
de aCiiomh.(^ GatlMb.i.obfirvAt' 4.4.- Cxterum crcditoraf- 
firman5 , dcbitorcm de fuga furpcctum cflTe, id doccrccogitur.^ 
argumji. tjMiaccuJare.4.- C. deedend. l.finjlra^ l-^ l. a6{or. 2^ 
Cod.de prohationibus. Bauman. d tva^i .cap.6,num.\ &fi^^'r 
Exquibusvcroindiciisfufpicio fagajcolligatur, cxplivU t co»' 
piose Joan, Eaftifta Caccialup-m in tra^i ,de dehit ore fidfpc^i 9 
&fiugtt. (fuafi. 1. item Jacobus Menochiui lih. 2. de arhttr judic, 
ejitxfi.Ciifit. 87, nec non Maficard. d. vel. r. de probationtb. con^ 
clufi^^^, vol. 2, conclufi,% 2. j, 

Tcrtiiiscafus,quo(cqucftratrocffpermiCra, pcrhibcturt 
fi fcrvus ad libertatcm proclamavcric, & dominusinpo*fleJ^ 
fionc vcl quafi fervirutis fit.Tuncetenim (crvi peculium(quod 
is domini permilTu \ rationibusdominicisfcpararum haber» 
l,depofiti^S'§'ftn. Lfed fidamnum.g. §,prdterea. \, ff.de pecU' 
/r^jnonaddominumtra«isiertur : fcd durante lite , acdoncc 
caufa pcr judicem cognofcarur, pencs tcrtium fcqucftratuf.. 
l'fin. Cod' de ordtne cognit, i. ultim^ C. quib. ad libert. proclam, 
>^ non licet^ l. nnic. §.fuper peculid . Ccdtc. de ajfiert . toilend. Coraf^ 
d. itb. i . 'mifceii' cap. z^num. q. Joan. Petr. de Ferrar. in fua pra^ 
Bic.in fiorm.fiijjuefirt fi^u faxtmentt. verb.Japtens vir. num. 
fiaiient.i. Coler. deproccffi. exccut^ d. part. i. cap, z. num^is^* 
/fackeiman» Dijputat.p. tiyefii^. Itt. f. Quod autcm dc fcrvo^ 
cujus apud nos hodienullus fcrecftufus, modo di^tum cft;^ 
Jdem a paritate rationis ad filio5>familia5 , mon achos , & fimi> 
Ics,fidccorumftatuagatur, cxtendi potcrit, tradente Joan^ 
ne Petro de Ferrar- ioco praaiiegato. Quemadmodum cniin. 
(ervusomniadoinino; ita filius patri, rcfpcdupcculiiprofc^ 
CL\i\\y omnia acquirit. i.fupr. de ijts, ejui fui velaUen, jur^ 
funt. §. I. & §. item vobis, 5 .fupr.per cjuasperfi. cuiejue acquir^ /► 
acquiritur. to- §. /. eirl.etiam tnvitt6.32»ff. de acqutr, rer. ds*^ 
mt». f . /. infia , defiipuUt- firvor- Lquodcunquc' ^^.fi. de ver* 
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>^ . §luih.modi^recontrahh.ohlig4tto. 2jr 

h&r ohltfT tt. Ec (icut fcrvus acquirit dominoj uribuf modo ad^ , 
^Hais-^xiz ctiam monachus acquiritmonaft€rio,/><T notatd 
PanormUam m c. quod a tf. numer.j.extJecltric.conjugat 
f^r Nicolai Everhardt tn topic- iegaltb. Loc. afervo ad monach. 

^'^Qaartus cafus fcqucftrationis cft : fi dc momcntanca aut 9S 
^'lk'g«ola pcflf-inonc lisortafucrit, & prxfcns pcriculum , mc- 
. t<iaearmorum fubfit. Hac utiquefpccie judcx tam ad mftan- 
r ciam unius vcl alterius partis , qu4m cx ofticio & mbtupro-^ 
prio, partibus non pctcntibus. remcontroverfamfcqucftra. 
re- ac deindc cognofccrc dcbct . cuindm momcntanca poU 
fcCfioadiudicanda fit : nc fcilicct partcsad arma vcniant,pa. 99 
ccmque & tranquillitatem publicam violcnt. Itafentiunt^ 
Vd c9mmumter : Baldus in dt^, leg fin. Codtc. de ordtne cogntt, - 
hunci cttans Vultejw lih. ujurifprud. Roman, cap, i/ . num.io,. 
Speculator tn ttt, de petit. & pof fj. §, 1 . num, Jg, Hofttenftt^ 
fkafHmma, de feqHeftrat. pofpjfverfduodectmmjafontn d. 
Ifi fidejuffor,?. ^-fin. numer. zi.ff (^utfatifdar. cogant. Gutd$ 
Pap.dec f2Ar6. num.s^ Nevtfan. w fuA fylv.nupttaLnum.%J, 
Nattaconftl.ux. Corafd. Itky Mfcellan.cap.t num.p.Seha^ 
ftian. Medtc de confervand pojfejf. glof 1. part. v numer,2.l9' 
Forner. ad l fecjuefter. wo- ff.de verhorumfigntficatton. DuM- 
ren. addta. leg. untc. infin- Codtc.deprohthtt.Jcqueftratton-pe^ 
cun. & ihtdem CtlkeniM numer. ti- alitque, per eum relath 
Et quanquam non dcfant, qui armorumproptcrmctumfe- 
qucftrationcm haud fieri poflc , difputando dcfcndcre proba- 
bilitcr conantur. Jacohu^ de Arena in tra^. defequeftrat. n. ir, 
Dn. Collega Boccr- d. claff. l. Dtffut, i i . thef^y- edit. 2. Card^ 
ditis in cap. z.defequeftrat. poffeff &frua. numer ^^.cum /?- 
quentth, Reyger, tn poffeff judtc. Dtft>utat,ult.thef^.adltt.b. 
tamcnhodie cx OramationcCamcraelmpcrialisrcsitaexpc- 
aita&decifa cft , ut dubitationilocusnullusrclinquidcbcaL 
\ li i fart'U- 



- fdvt, z.ttttil2\.§. obauc^ moblcrhummSalT/tf.Hujurquc. 
dccifionis ratio cft perfpicua : quandoquidem fi proptcr pro- 
ciigalitatcm» dilapidationem, ac firgam advcrfarii fequcftra- 
tiopcxts\\{!C3>.t(itUtexpo/itumfuprdhum gi &fftj, muitocer- 
tcmagis» pdcvitandahomicidia^kitrocinia, aiiaquc dclt£la 
&publica5cpnvata,.qaa! cx conjnnd^ioncaroMHum orian- 
tur, (equcftratio in faluccm Rcipubbcs conccfia cril. Cur 
cnim (w(juit Juiidnin) ad arnia & rixamproccderc patiatur 
Praetor , quos potcft ^urifdi^one fusccmponcrc H.fitujutj^ 
§.fidfi tnter.^.ff.deufufruSi. Eoquc confcrunrctiam l mltifir^ 
§• I .fde offic.frocurdtX^fard.itUcitMs. 6, ^*neporewriores.2,ir 
1. congrutt, I \.f.de offictprdfid. L fifitper poffefiione. p. C$dfC. ie 
trMnfaiiienik & l denuncidmus» s-C.dehU^ quiadUcclefcort» 
fugiunt' llIudqucinCamcraQonfcmclobfervatum cffe, tc- 
ftatur Mynfinger. cent, 2. olffirv^iuinfine, & ianuit GaiL/r^, 
ohfirvat. 5 . num. h&u 
100 Qmntum fcqucftrationis cafiim pracbcr pudfa, quatn 
duo adolcfcentcs ambiunt; & utcrq; matrimoniumfibiab ca 
promiifun^contcndit» Hknamquc copula interdici» & pucU 
la^ doneclis finratur, in domo honefta fcqueftrari debct c^cum 
tocum. 14' & ihiglof in verb. donec. & Panormitan.,nmmer . 4» 
exr. deffonfalih. c. caufam matrimonii. 14. deprohationih^Spe» 
Ctrlat. hh. 4. r/>. de fequeftrar^ poffeff&fru^, numer, 7. Natta 
confil.ijo^ num. i.parr. 2. Hotoman. confiL 4.J, num. /. GaiLd^ 
lih. r. ohferv. 112. num, i dr Uh. i . ohfervar. 4f. uum, 7. Bau- 
1 oi tnan. d. tr de fiquefhis. cap, /. num, • Ncc huic obftat , ho- 
mincm liberum,cum in commercio effe nonccnIcatur,fcquc« 
ftrari minim c pofle , §- idemjtcris. 2. infr. de Hnierilih.ftiputar, /» 
interftipuUntem. 8 3 • §.facram. f, & L liher homtr. to^f.de ver^ 
hor^Mg. Quiapotius)usilIud,quodincommcrcitmivenire 
potcft (puta quisnam jus con jugii in pcrfbna, dc qua quxritur, 
habcrc dcbeat) qu4mpcrfona ipfa fequcftrari vidctur. Ctmd d^ 
$rd£f,dejmr€j^guefir4t,ca^./^tufi^*^^^ Imolibcti quoquc ho- 
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' mlnisfcqucftrationero ficri polTc. utroqae jurc probatar. /./, 
^.fin.ff. de Itber, exhibend. d. c. citm t$ctim» die Jpfifffilih, c* ex 
\ tranfnufft S crc> liter^, ly . in fin- de reflifuUjffiiff tfrJOn, 5*- 
- scr,d.cUJf.z,Difput,i\.thef6u&feqif, ' ''^^ - ^ 

* . ' * Scxtuscaiuseft:curaafcnicntiap cxecntionc, qu3 jadk 
[ . ^ cation!smoduscxccditur,appcnatumcft :quonianinres,dc 
^ - qua contcndirur, mobilis fitj ea poflciTori detrahitur, & fc- 

\ ' 'i qucftroidoneoconcrcditurriinfucritimmobilis, ftudusom- - , 
\ ' ncSyquitcmporeinrerpofjtasprovocationiscapff, vcl poftca 

nati crunr , in dcpofito fequcftrario collccantur , jurc fundi pe^ 
ncscnm, qui nppellaverir, conftituto. /. abexecutfone^^^Cod^. 
quor . afpt llat non recif>,Bald,in d. l.fi fidcjujfjr.y^^.fin.nu^t 
Jfifuijatfdar.cogant^CcrafdUb.S^rfcclIan-jur.civil-caf»!,: .. 
mttm.p.Zalareit. mCtement- unic. num- iz.de fequejirat. Pa* ' '-^^ ^ ' • 
if$rtttiearf. fn c fin num. S. cum fefci^de f cfueflr.fojjeff &ffu£f^ " *^ ■ F 

Curtiu! !» d 1. tfmc. hum, 5. Cod» deprohthit- feqnefirat.fecMn^ 
CaiL.d liLt' effrv^i^y. num. 8. Bocer.d- Dijputat.u. ihef.6%. 
Bauman d.tap j. num. i^, Ccler. d. tra^f. de procefftb. execnt, 
fart.i.cap z.num /;» & part.j.cap.n.num^i^. NcqucnM)- loj 
vct, quodobjxitur, in propofito tlicmatcfrudusreilitigfofx 
potiix&vi£J:ori,qu^fcq«eflro„concc(kndoscfle;tum^ro-'' « 
ptcr fcmcntiam, qusr tranfitum fccit in rcm judicatamitunl ; .' -* ^ 
proprcrius,quodvi£Var(ibihabctacquifitumj nccnonpraf-^ . 
fumptioncm, quarpro< om litat. iV^wappcllatiointerpofi.^ ' ,\ * .,r. : 
tahocopcratur: ut ftu^lus in vi£forem transferrincqncant: > 
(cdpencstcrtium,doncc al»a(upcrappellationcintcrpofitafc- ' ^ \ . 
* ratur (cntcntia , fequeftrentur, Appcllario quippc hic licira ' \^ ■ *■ 
. putatur, utpotequjcnon fupcrmeritis caufa: principalis, fed 




tantumfupermodo&cxcefluexccutionisinterje£lafiiit,</,/» A 

llud. d, cap'S. nU" \ 
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, ♦ §.7r£terfa.j. Injlitut. 

©riatur dc prctii folutionc, ac rci vcditc traditionc, & altcrutct 
altcriusfidcmfufpcdlamhabcat.itautprccium vcnditorirut6 
numcrari,vclmcrxautresvcnditacmptoriablq: pcriculotra- 
dincqucat. Hicccrtcnonimmctit6tamprcciu,qudmrcsvcn« . 
ditaad manus judicis, vel pcncs tcrtium a!iquem liiqueftratiiri 
&, doncccontrahcnribus confulatur, controvcifiaquc fum- . 
maricjcumhacrpccic procc(rujurisordinario,aclongoluffla- 
nninc litis opus non fit, cognofcatur, dcponitur. l.fifolutH^ 
rus. fgJnfin.ffdefolutionthtd^ltberat.franctfc.Curt.intr/Ui, * 
de ft (ifueftrat . qu&ft . i , num .ii.infn, vtrf.feptimo falltt. Coler, 
d.part. I, caft . 2. numer. 1 1 8 • Forneriu^ in d, Ifequefter. tto.ffl de » 
'verbor- fgntfcat. hofj, referens (irfiijuens Cludtus prdatiegdtf . 
cap.s.num.dg.^ fiqnent^. J 

105 Odavum fequcrtrationiscarumfuppcditatrcs^tcmporc" 
pcritura ; quar, litc mota, vcndi implorato judicis oi!icio , c)uf- 
quc prccium fcqucftrari porcrir, arg. l. litibm. 20, C. de agricoL \ 
c!r ctnjit. ^l. ult-^.i.ff. de recfuirend. reii. Panormit. incap^ t» 
n.7.^.defequefirat,poJfrff.(^ frucf.Jaccb.de Arende fequeftrat^ ^ 
n.\g.Joan.Petr,deFerrar.infirmafei]UfftrifeuJaximenti.verb. 
fapiens vir. »♦ 8. Gail- d. lib. i . obf. 1 84- «. y. ubi air, in fadi con- 
tingentiapcrjudiccm & AflTcftbrcs Camcrz, ad cvitandum 
intcritum , rci litigiofx alicnationcm conccffam fuifle. Et 
qtiam vis quidam autunicnt, ad folius fcqucftris ofticium pcr- 
tincre, resrcmporcpcriturasalicnarc, Joan.Ant.MaJuermin 

y addit. ad Ferrarienf di6i. loco , ad verb,fru£iuum. eumque ci' ^ .. 

y tans D, Gceddxus in d • cap. 2 • numer. 64..ae (ecfueftrat^pojfejf dr 
y5-tf<J?.idtamenduntaxatproccdcrcfcicndum cft, quando ju- 
dcxalicuitcrtiocuram&cuftodjamretumlirigiofarumcom- ; 
m\i\Kyargu. l proprte. 6.tbi tCuftodiendum.Jftdepofit. l.ts^penes 
quem. 6. C. eod. dr /. i.ff de curatore bonis dand$jClmd' d^cap. /. \ 
numer. 7/, 

106 Nonus cafus , quo fcqucftrationcm permiflam dicimurjf ' ^ 



QfijkmodUre contr/?Jnt. obligafio. 7// 

vi..^amintcrdominum&colorium cft dc dominio rcicorv 
troverfki. Etcnim lirccufaverircolonusdcrcftitucndjs fruaj- 
bus fatifdarc j fruaus ifti fcqucftrabuntur. d. /, Itttbui, 20, C. de 
4rfricoL&cenftt,D. Bocer. d. cUf.z. Diff>Mt.u. thef(^o.edtt.2. 
Ncquc huic contradicit tcxtus i» Lfi qtsis condttatoms. r r . C. de lOf j 
ii»f^/^^<jrfW*^J7,exqualiqucrcit,colonumreucoduacrcm • " 

domino locatori quaiftioncm dominii rcfcrrc non pcdc : lcd 
prius poffcfTionem reftituerc , & poftca dc proprittatc litigarc 
debcre : & confcquemcr liqucftrationi hoc caruiocumnon 
cfle. Nam difpofttio illius lcgis tunc obtincr , quando dc lcca- 
tione conftat, & colonus locationcm non diftiiciur. At dj. //- 
//^.j<^.C.^^^rrr.<irff»//.cok)quiturdccafu, quo coIcnu5 
ncgat, fercmlwbercadommo, nequcalitcrdelocationcap- 
pa.ct fivcconftat,quam cx alT.rtionc dom:nj. Hoc calu dcmi- 
niiquxftioreacdominorcfcrri; &, fj cc.lonuscauticncmdc 
rcftirucn^is rcditibus vel fruaibus piojftare detrcaat, adco- 
rumfcqucftritionemproeedipotcft. Et itacxcommuni Do- 
ftorum fcntcntii iftud contraiium (quod difticilc 2 ppcllat} di- 
\iiitC<^zCmsd.lihr.s.mifie/U».cap.2,»:^mio.Tamt:iC\a\\XQr^ 
&quidcmprolixc,allegaros tcxtuscnirrct &concilictGcx:d- 
dacus i» CAp. z.d€feqMeftrat.poJ}eJf.&frua.nHm.3^.cuwm!d- 
tisftthfeqci. Ncqueetiamobcft.quodregcritur,/»^././///^?*^. \o% 
non dc ncceflario & judiciali , fcd volunrario ac con vcntionali 
fcqucftro agi : adcoqueintet cafus judicialcs, & in quibus a 
judicc dcccrniturfcqucftraiio, lcgem illam refcrcndam non eU 
fc. C^>7?cnimjuftinianuslmp. illicmandetf».qucftrationcm., 
hancqueprscdiaocafjfieriprxcipiat : ipfo jubare clar.us in- 
dc patct, cum non dc voluntaria. utpotc qux ex mcia par- 
tium conventione , finc judicis ptorccpto , proficifcitur j kd 
dc )udici.ili aut ncccflaria fcqucftrationc loqui i quemadmo- 
dum td verhofiks ojiendtt Andreas Cludtm d' traaat. dejur, 
fequejirat. cap. 5. num 77, 

Dccimus 





§. T^r£.terea.j, InjlitHt 

i09 D^cimus fcqucdraiionis conftituicurcafus : (i firco att- 
qaid drb^atur. nzc dcbitorpeiiblvatdcbitum: idTcquellri- 
tioncni boiiocum dcbitoris , nonc tra rationon , dcfcenditur. - j^r 
Tumquiaproptcrdcbirum tifcalc potcft dcbitorincarccrari, 
arg, 1.2^ ibi , cuflodiM. dr 1. 1. ibt , ahreptm^ d' utr/^btqitegldfC, ** 

110 defx4clortb'trH'utor- proi:idw*qac multo magisbonaejusfo» 
4nf?f*v qucftranpotcrunt;ctimpIusiit,ioiigcqucgravius,pcrfonam *v 

. ; • capcrc,qu^mbcnafcqiicftrarc,irr^*r«?.Ci^^.2, i^, v^y«/r/*f/ • ■ 
♦ % cufneoagerevolentes ^polfjJiffnemfi^HeJlrarifeciflis.drtbiPa' ^ 
normitan. num. \ 2 . ext. de doL. ^ contumac, Bald. in l. per dt^ • ^ ' 9^ 
'verfaa 2L.num.44..C.mandat. Tum quia debitorpropccu* 
niaho dcbito non cft incarccrandus,fi bona habcat, cx quibus 
f . - crcditori farisfieri pofsit , argu. l. a Dtvo Pto. /5. $. /» vendttio^ 

: 7ie.i.ff,derejudic.l.\,C»ejuibon. ced. poJf.Bartol tn-d.l. i.n.j^ ' ^^^'^j^ 
C.deexa&ortb.trihutor- Ergoinfirciarbitriopofitumcftjfe- • ^ . - 1 
/«^ V queftrationcm bonorum pcrcre , & dcbirorcm carccri uon^.- . l^^^v 
- ' . manciparc. Jta tenet Matth. Coler, deprocejfexecut.part.u 1 

C^2,tt.\4X'huncquerefirensCludtusd.c.un.l2, 

1 1 1 Undecimus cafus cft : fi appcllatum fic i fcntcntia lata de 
fpirituali bencficio, quod una cumfru<ftibusapudpcrfonam ^> 
idoncamfcqiicftratur: nificondcmnatusrrienniopacificebe- \ 
neficiumiftudpofrcdcrir. Tunccrenimrcqucftratioceffatj3c ' 
poftcflbr in bcncficii rpir.tualis poftlrfsionc tuendus eft , per ' 

•^U : . •■ textum tn Clement. untc. df fquejlrat.pojfijf.^ fru^l. Gaedd.in ^^jk 
cap. }. de fequejhat. pejfnunh lO' D.Bocer. d» clajfz. Dijput, 11. 
'4i|^V*V - thef.6p.edie.2. Quandoautcm inappcl!ationisinftantia,pro- ^^0^^^ 
V ; pter fugam aut diiapidationcm fcqueftrario dcccrncnda cft: 
^^fii non judex infcrior.a quo cft appcllarum,fcd judcx fupcrior.ad 
\^ qucmcaufapcrappellationcmcftdcvoluta, fcqucftrationcm 
dccernic. /• ah executicne. j*. ^ ibiglof.in verbo , cogmtor. Cod. 
iiL ^*fr.4r^^^//rf/.;ftf«r^<^/)p.Ratio,curcocafujudexinfcriorfcque- 
* iV' ftrationcm dcccrnere ncquear, cft ficilis : quia totius cauf» 

"ir» ' i ncgocium pcr appcllacionis viam a4 fupcnorcm cft dcvolu- 
i tum 



Quih. modis recontrahit. olligatio, 2ff 

♦um c. pajloratis. 1 8 §.pr£tere4 • de offic% &potefl. jud. deleg. ac 
judcxinfcrior, lata fcmel fcntcntia , officio fuopcrfun^^uscft. 
l.judex.^^^.jf.derejmdicdt. X^add. in d. CJp-s. num. ti^defique- 
firMt.pof&frua. 

Duodccimumcafum,quo(cqucftratiopermi(radicitur,ii) 
rfubminiflrat odium rci contumacitcr abfentis. Nam fi quisin 
judicium i ccatus non comparcat, fcd contumacitcrfcfcab- 
il:ntct: contra cum rcdcadfcqucftrationcmbonorum, quas 
Tocantur in c^ntroverfiam , dcvenitur. c. exliteris.z.ext.de 
dol. & contumaC' Ciim enim poflfit judcx partcm prxfentem 
in polTcflioncmcx primodccrctoimmittcrc.f./jr<r.y &c.qu9' 
niam frequenter. /. ut lit. non conteft^nonprocedatur^ &c. mul- 
tomagisconccdendum cft judici, proptcr contumaciamrci 
conventi,bonacius(equcftrarc: quipipe cumminusprxludi- 114. 
cium inferat fequeftratio , qu^m miftio in pofte fllonem bono- 
rum. Siquidcm minuspoftannumvcramacquiritpoir.irio- 
ncm:quodinfequeftrationejurcproditumnonextat. Itafim'' ' 
tiunt Corafiuilib.s-MtfieUan^jur, civil. cap. t. num. 10. *verj^ 
eilavus, Curtiu4intrji£l' defiquefirat. tnprinc^num. 1 1« 
merf. quinto faUit. Angel- de fiqueflrat. num. lo. Molin. incon^ 
fuetud. Partfienf.tit. j.&^ t.glofi.in verih arreft, nu. 1 1 tW^- 
finhec^ conflL?. num. ^.Matth. Coierus deprocejfexecut.part. r. . 
cap. i . num. Z4. &fiqq. hofq^ omnes laudans D. Cludius fape dU 
legato traB. de jnrefiqueflrat, cap. 5. num. 9 o. cumfiqq. ubi 
non folumfccimdum hanc, ab Intcrpretibus noftrisunanimi- 
ter rcccptam , fci.tcntiam in CoUcgio iuridico Academi» 
Hclm^^adicnfis prcjnunciatumcireafferit : veriimctiamargu- 
mcntis nonnullis, qua; contraiftum cafum ^diftcntientibus 
profcruntur, abundcfatisfacit : quo Lcctorem bcncvoluni 
btcvitatis ftudio rejicimus- 

Poftcaquam igiturprscipuoscaftis, t^uibus fcqucftrari 
rcspoflanf,brcvitcrreccnfuimus:nuncpaucisdcmodo&for- 
mafcqucftiandiyproptcrcjufmodi cafus, rcmaliquamdifpi- 

Kk ciamus. 



2si Tr&terea. j. Injiitut. 

n j dsrtnas. Modus autcm & fomia fcqucrtrandi primam ineo 
confiftit: ut ad fcqucftrationem vidcndamcitcturis.cujusin 
praijudicium ca tcndit» Notiflimi quippc jofiscft: quod in 

jl^ omnibusaftibus^quiadhibitacaufaccognitionccxpcdiuntur^ 
& maximi funt praejudicii , partis ad vcrfx, cu jus intcrcft , cita- 
> tio rcquicatur./. de unoqnoque,4'jJn princ.jf de re judic- 1. nam 

/ • $ta Divus, iQ.ff.de adopttsnH?. l. m caufa cognitio;je. i^-infine 

frincipii. ibi , caufaenimcognita.ff^deminorib. L bona^i. §.fi 
canfkcognita.%.ff.debonor.poffeJp6nib,NoveH.i\^>cap^6.Frafi' 
cifc. Curt . in traiiat. de fiquejiru^ quafi. 7. num. ^o^ D.Anton^ 
Wtnter. in fuo Affeffore.part. i . cap.4, num.^^. fir 49- Illudquc 
adeoccnictut verum : ut , (iPrinccps finc partis citationc pro- 
cederet, altcriqiicprajudidumcrearct; juftacxcausaiftndfa^ 
ftum non prxfumcrctur , per notata Abbata im cap, i . col /. de 
cauf pojpff &propriet. S$cini conjii- 1 66. mum. ff . vol. i ja- 
fonis confil. 1 J3. colum fin. num,i, voL 2. Cravetta confd 50, 

117 num. 5. Et fanecitatio, cum fe£ti fit, folcnnitafque cxtrinfc- 
ca , non prjefumitur , nifi probcturr /. quacunque. 1 j. §.fin,ff^ 
de Publtc. in rem ad. c quodficut. 2i*& tbi glofin verk voca- 
tos. de eleBioM. Vant. tn tra£iat . de nulittattb. tituL de nuU 
litat.ex defe£}ucitat, numer. \ i. Alciat. deprafumptionib^pra- 
.' ' fitmpt.p.num.ip. reg. s. late Mafiard.vol' i,deprobattoMb. cofh- 

clufzgo. numerA. 2. ^^4. Enimvero fi de fuga omninofu^ 
(pcdus fitadvcrfarius; proindcquc mctucndum , nc ad illam» 
ipsa dtatione vcrbaii inftruatur: tunc ,omifsa citationc, jude» 

ti 8 rem, dc qua eftcontroverfia, fcqucftro dcponcre potcft, Si- 
quidcm contra fbgitivos procedi folct dc-fa£lo, ordinc juris 
non (ervato, argument. Lijuafitum. 1 4. ibicjue Gothofred.ff. 
de pignorih. L penult, Codtc de ptgnerat. aCi. Bald. in Lftfide. 
fujfor. 7*§ fin. & ibtd. Alexand. numer. 3. & Jafon num. \ o-ff. 
qui fattfdar. cogant^ Cephal^confii.^19. mtm. f8» &feq- Itb^i, 
Franctfc. Fivimin communib. opinJnverb.feefNefter.D.Bocen 
idaJJ,i.DiJiutAt^ ii.thefy^^cdit, i. Hincrcdctraditumeft; 
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^Hth.modisrecontrahU.oiligatio. 2j;p 

proptcrprasfcns morx pcriculutn, nonfoJum ad(cqueftratio- 
nem bonorum ; fed <3c ad capturam peribnx , dicbus quo- 
quc feriatis, in honorcra Dci iiitrvodndis, proccdi poflc, ^r- 
gHment^l,i'§^ fin.&l, foUt,}. ft. deferiis^Curt^d^tra^at.de .; * 
feqiieflris» (fHxfi. to, num. 4 7 . Suhard. m l. unic. numer^tt. Cif^ ' 
4lu:dfprohihit fiijuelfrat.pecfirj. Baldjndicf. l. fi fidejufflr.j. , j^^ \ 
§ a/tim nHmtr.t.ff,qMifktifd4r,^fog4ni^^tiemm i^diesfii 
floStii.Cd^firiis. 

Dc-ndc in fcqucftratione legitime deccrncndi requiri- 
fur : ut judici fiat fidcs dc credito feu jurc, proptcr quod (c- . ' 
qucftrauo pctit jr. Ad nudam cnim aflertioncm ac pctitio- 
nem crcditor s iivc a£loris fequcftrum nondcbet^ judiccdi- , ; 
fcrcto coiKcdi; (cd priusdiligcntcrinvcftigari,anrcus,cujus^'^ 
,bona funt fcqueftranda , adori fit obligatus , vd aliquid dc- * 
bcat:idq.joachirographo,publicoinftiumcnto, vcUcftibus, .i 
£dcdigais,pr jbaripoterir. Namfiadfimpliccmcujufvispe-' 
titionv^n fcu inftantiam , fcqucftrationis rcmcdium deccr- 
ncndu u forct : quilibet hoc pctcrc , & rcum fru^uUBi 
pcrccptionc i^oliarc poftct : quod & juri, & rationi naturali 
vchcmentcradvcrratur. di£i.Lmmc.CffdiC' de prehthit.feijue'' 
frat fecun^/indr^ Clud. intraBat. dejure fequeftrat*(4tf,^,nit^ 
mer, 4 1 cJ* 6 «■'''^- 7- Et licct quidam Intcrprctcs ad j^o 
©btincndum ffqucftruni, publicum inftrumcmum,quodci^ 
ccacurdcdcbuo.pracdsenccciranumcircopincntur.iff^fr/W./» 
l.jub:mri. 6. num. f. Cod. deerogat.miLtar.annon.Mathefti' 
lanus tntraci it, de c^rcere. Grdmmat. conftl^iy, num.2^ ^fi 
quifiutalti: atCiimcti contra;i£(cntcntiacdcfcnGoncm quifti- 
icipiunr, vcriratipropiusaccedcre mihi vidcntur. Tumqala » 
rainni.iria duntaxat caufae cognttio ad conccdcndum fes- 
quclV,uai furticit : cum ca quoqueinprimodccrciorcquira- ^ ' 
lur . t,fi'^ , a quo. ff,ut in pofteft.legator. bala tnd-l» 
Pf^i^%di^rQiftl9^t'Je(iiseftr4U^ie(Hii'JohAn^ ■:% ' 



■ Sttttn\m l Jmperdt9rer. 2k§ , /ff- f. de ap^elUt.Jafinm l 
fdijujjor. 7 §.fimtmii,ii.ff.qitifiti/d.sogfUttr^MdftMrd. vot.}. 
de frtbatimiik» tmettf i ip^^ nmm, /. Tum quia & dao tcllcs 
lomciaot ad debitampriacipaic probainiftim ::mulcamagis iU 
lkh\cCvi&'Q»\nuD.B$e€r.d,iUJ^ ii. thef. ii.fHh 

X lU^,Ui$0^. N^crepugnatta(CiK/«ir:/^/vlwiiii^ fiif^ 
6m,z. w vfrk' erfigdthmupittMnti C, dteregat, m$l^£r^nncHi. 
nbiadobcioendumicqsKllrum vidcturiatfanimencum pu&Ii* 

* ciim.fitfflenec€fiaiiciaib firciifMiLibipittasiftBonfnntpubli-^ 
camiBftriunentums (ctfisatioaesd&cenmeafarit annonaruin» 
nUitation, mtihme uetMmmtCt^iud & Cothofredm mdLm^^ 
0mdrii.sJCtdhi eedLtit^iiem^DiSiKe/mdi thefijj^ mdlU. 
Tametfi ^ecialem iiliccontliieiicafiMpeaifliwa CudiusiiSt. 

€Ap^6.nMm. 9. 

\. FicMeiiea ^iieffiratrooem pettiis^!fietiHiluiii ficerc ju- 
4ict& demonfitaie: pericalimiaisqpod Aibc£[e,vel neics coik 
fimacur» vcl nedebitt>r eflicbtosaoaMrcodo, ant hujuf^ 
modi aliam prohabilemjaftan»|acfiibeflecauiiim. Hmftri- 
$mnt (jr fentimnt Mmemedpi.iimtMt» Mp».emt, de fequefirat. pofi 
fiffdrfim^Jdfin irAlemmtd^d, Ififdepijfor. 7, §\fin.ff. qmi 
fiitifidv-eegMmt. bof^ referemtUs^Mtdmd^€9metmfivL^%. m- 4» 
W.i. Cum eoim (cqocftratio rcgulariter fit vetitaacproU- - 
bita : caufajuflaoon pM£ioiitttr,rcdpiobatiooeoposllabctt 
iiquidem pro reo m^nt jori^rcgula , quae (eqoefiradoncni^ 
proliibcr, & onus piobnDdllnadveriariunirciidts/;;f^>#^jr%> 
te. f. d'i.imtxtegttemilim*ifi,jlf de probmtimtib^ & proiegula» 
hoc cft, fequeflkatnmemyionadlBiittendam dTcproooncit- 
tur : ni(i cootradumv idcA^, caura,.exqpar»finittcnda fit^ de* 
monftretur.^i/MiY^; i.irinnp; 2,*e9tt:demiitmdt,fttdit^mutm 
tdnd: cdtffifda^HfefiAee' eemfil,T' ttetm.y* drdttigimmfitfr, 
mmmer.gt- 

Adbaec, adrcqueflrarionisperniiflronemdefideratar:nr ' 
Judoi» otatis &;aoditis fambusi jurcqocailons explbiniiab. 



&caus2i, oiirqtuni (Iqucftrario pecirur^addud^, cognitio- 
BCfncaufaradhibeat, & accuratc feduloqiic difpiciat: an jus 
2^ris faircm rommarie (icprobatDm: an defcniioncs rei con> 
vimri fint rckvanrcs- : an item caurafequcftrationisntfufficK 
cns, jufta &lcgibusappro5ata. Namiicaufamlcqucftratio» ^ 
nis juftam, & iegibuscxprefTam , vclexpreffis parcm aut 3;ra- 
viorem deprchcndit: ficite, & ab^quepcticulo, fcqucftratio- 
nis neccftiratem dtcerncrc poterit. Caitcrum in dcccmcnda 
fcqueftrationceognitioncm caufac rreceffariam cflc,cvincitur 
ext, ei , dfMdqutm. f . ^^ult, ibi ,. dentinefAfione faSla^ff- depO' 
Jit. /. in cauft cogniticne. /3, in fine^tncipir- ibi , eaufa enim C9- 
gnita.ff. de minorik l. nam ita Divuf. sp. ff. de adoptionib. l. de 
t^fUjre.T^.inprinc^^de/udiciit^lmbfce^ucf^rumjC^n^SQOgni- • 
tione non pr^cuntc fj CkuiD, ccnfcrur nullum : quia tunc ex l6- 
lo officio cft pcrmiflum. Judcx autcmcxteadoflliciummO' w . 
vcri non diebct finc jrfta caufa,& caufai ccgnitionc^4'/'.i ./irjif- 
ila ibigUf tn verb.pro fuo arbittto.iefe(iuefirar.foffejf.^fru6}^ 
Atque ira in tcrminis dcccnt Angelua conftL 107. aum. i, ^^^e^ ' 
Jenbecitad. ctmftl. 7. num, j.yag. i^6r&feq, eof^ referens Cltf- 
dius d. traO. dejurefecjuefirat: cap. 6. num. ij. ^ feqq. ubi fu b- 
jicir^in tancum cognitione caufar opns efle,.ut etiamin vaoxo^ ^ ■ 
riis ca tcqu\i2txiT,perdo^rinam Baldt in l. cum fratrem.g. n,s* 
Cod. de his, efuib, ut indigv. & in U eaqutdem, 7. ubi etiam laf}r 
Sakcet^ C^de accufationib\ 

Dcniquc interrcquifitafequ«ftrationisnumerarqucquci24. ' 
jnramentum caluronix Vincentius Coratius/» traSt.defiijue- 
JirO' part.y quaji. 4, ut nimirum' pars , quaer feqaeftrationem 
ficri pctir.jufejurando aftirmcrj fe non catumnias & a^matatio- 
niscaufajfedad juris, debititjucfuiconfcrvationcmidfaccrc, 
drgument. 1. depupiUo,s. 5- ^t^^ optis. 1 4. ubi Jafon, ff. de operis . • 
novi nunciat. & t. qurbona. 1 h §.fi alteno^. xyff.de dam • infeil. 
Z>. Bocer. clajfi . Dijput, 1 1 . thef^s. edit. 2. Bauman. in tra^^ -^^ 
dijequejiris, cap^ j, numt j« Qupd tamcn non pcrpctuum cflTc 
' V . Klfc j vide- , 
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videtnr. Ueo^ueiudexiioccaladUigentet advertcredcbcc^ 
nuin iftiunnodiiutaiiieAtoofas fit : 6c noapodbs animoc»» 

. iuniniaiidi ab adveiAtio cxigatur, Quid cnini cau&, cj|: 
qua iequeftrado lieti poteil« maaiftfta C\t & notoriat qucuE; : 
t>5 fiim hic caluitonis lacramento opnt ciTct : dkm haudtemo* 

. t^» lcd magni cum d rcretione & pmdentti , 4 jadice iurft;. 
fficntifint imponcndt \ trddemie CUtdie ^rddUcgMto cap. 

.. nmmn^ \ 9. Quod fi ex jufta atiqul caufa » itcmque dcbitQ 
modo ac fornu (equcfiratio fiat: adco Itcita repittatur, utfi . 
quiseamimpedirecon^^tur» & quid contra eamtentct« fidq 
iicigancibt|S fiietic, jure fuo cadat : fin alius , excommunice<« 
tur iurecanonico. CUmmt, mme^ dtftqnejirdt foJfJfi^frmB* 
OUemditfMimebiridUtxcefthmMexiytieneJeqMefirifil-pj»^ 
vi^aliter jure civili coerceamr. / mmie.ff.fi qmif jm dieemtt mem • 
$ktemtfer.L d Dive Pie^iyjf de rejHdiemt. 0,BHer^djd^.u1^ . 

t^7 £)cganslikindditqostbo:fif^ueflratiotra 

exa^t^A^t^i^M^^^ Ittdtcefuerit jafti&rit^fuda: fMui^ 
^i^iiAxh^^i^ aUund^ non habeat, quoi^ 

^^^emai«;^p|j|^q^ an, liteadhucpen; 

JPIr, el ni^ptiis td dc neoefiariaalimenta»exreliti» 
g^ofa ^ttdStaci^ fintiiippeditanda \ £t ajens fcntcmia fi^ef ; 
queiui&s, & ineritd quidem » obtinuit. /• ttttim. mhi Bdldm 
SHdie^^Ced^deerdmeee^it. Lm*ie^ i fiferfecm'ie. Ced. dedj^ 
firt teiemd, l.Jedetfibereditm. 1 1. i. verf.freimde.Jf*mdexr> 
, $tkend'Jacey,de AremdimtrdB4t.de fiqmejirit» mmm, 1 4. Frdm^ 
$ifi.Cmrt,$mtrd&. defe^meftrit.^tdfiti, mmm* 10. Ctler,tmtrj^' 
ffdt.deproce/fexeemt.fdrt, u Ci^'ti,mmmJ,fag, 
d^ Dijfmt^l tmtbef9o> Tremtlfr, DijfHt. thefi i^J^^L ^ 
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fiamfiiuminrcarmarc rcncatur, argument. /. i. C deedtnd^ 
^l,n 'tmisgrdv€^ 7. Cod, detefiibus^ Malc namquc affcriiur, 
illius armis ac fumptibus advcrfarium armari: ctim dubiu» 
& anccps liris cvcnrus hunc dominum cfficcrc poffit : ncc dc- 
fintpropoflcflTorcprxfumprioncs, quibus in dubiomultum 
fi^^nv^yiztiAyxmXfivepoJpdetis. \ 6.C.deprohationih. Etita, 
fofi Francffium Hercuianum in trailat^ de prehand. negat. ^ 
Alciat, depraf/tmpf. afe citatof, docct D Gocddaeus/i? caf. i» 
wnm. 5 4r ext.de jequeflrat. ^ojpjf&fru^, 

Porro ad officium fequcftris pcrtinct : ut rcmpcncs fc 
depofKam ditigcnter ac fidcHrcr cuftodiat:ncipriusdoio,Ia- 
tivcculp^rcsifta quid incommodi capiat, argumento hujm 
nofiri§. l' /. l proprte. (f ihii cufiodiendum» l.fi fine dolo, 10. & 
l,ifuod Nerva, 32. f.depofit, JnrfTdc^ ^(iXiUmUx^xS^^Xfi 
t^tWVttimttXtdtit/part. I. tftui So. §. ^nn^Xfititf^tX.pagf-' 
na230' Scd & fcqucftcr non folum rem ipfam , nc detcrior 
fiatjCuftodirc; vcriimctiamfrudtuscolligcrc, intutumrepo- 
nere, diflfipara, & male ablara revocarc; adcoquc omniaca 
faccrc dcbcr, qux virbonusinrcalicnacuftodicnda&admi- 
niftrandaraccrefoIct;doncc!isftniatur, vel caafatcrminctun 
€ap, I. ibi^ ut de caufa pofiefiionis^ (^c. ftem cap. 1. extr. de y?- 
^uefirat» pofiyp (jr fru£f. mque T>,Gxddaus num.sS' l.pofi^ 
quam.s. §. i . verf.fedfinecipfi.ff.utlegator feufdeicommiflor^ 
Jfervand. cauf.caveat.l.is^cutlegatorum,u §.qutlegatoruma2m 
ff.ut in poffefiflltgator, vel fidetcommiff, (ervand. caufaeffeltc, 
Qmn&hocadfequcftris oflicium fpcftat: ut fru£\us , tcm- 
pore pcrituros , diftrahat ; & prccium inde reda^lum , pro uti* 
(itarc litiganrium, inufuras conccdat : frudus auteni,mo« 
non dctcriores tlituros, ftudiosc confcrrct & cuftodiar, 
argument. dtfi^ l.is , cui.^, $. qui legatorum- 12. verfqutni' 
me tales.ff. d.tit, /• litihus' 29, §. i ♦ (ir2- Codic. de agrtcol.c* 
€tnfiti^ l. ultim, §, t.ff, derequirend^ vel ahfentih. damnand, 

Angelp 



Ari^cl. Aretin, in l. ImperMtcres. 2\» ff.de appelUt . Cfirdtkid de 
fequefiropdrt. z« qi^M 21. & part. 7,. efuaft,^y. Ncquc \ erofru- 
du£ cantum ^rcd Ci.xtm ipfam litigioUmi quxtcmporenvc 
inorac{lperit4ira (cumcademinhacrc, quas in frudibus hic " 
milit^t ratio : nefciJicccca pardbus planc pcrcar) in litigan- 
tium comjnodum , fcqucftcr vcndcrcj &pMdumindc rcda- 
loco rci cuftodirc, ac con(crvarc i^ciit.argnmentl^fin. 
C' de ordin. cognit. d- 1- litib^ lO. /. 1 • C^ de agric. ^ cenfit. 
BarSol. in l- wtertjjc. \p. ntun.s^jf^deacquir. vet amitt.pojfejf^ 
iderfi m /• fi quts Affirmavtt, p. ( in quihujdam exemptartbus 
eHLfi oleum. i o-) per tjlum textttm, num. yff. de doL autL Cf* 
ratU.part.i.quajl'ult. * • 

I ' byxxnontyb^tLjtitpratttr.j.^.i.&i^ff.dejuredelthe» ' 
ubi cxprcflum cft.finc prxtoris fi vc j ud ici s permifTu alic- 
Dacionemfcu diminutioncm rci minus ritcficn; acproindc 
(cqucftram judicis au^oritatcm adhibcrc dcbcrc. Nam lcx 
illa nequaquam dc cafu nollro (1 ve de fcqueftre j (cd de long^ 
diverfo cafu * nimirum de rucore, qui nominc pupilli , hci cdis 
indicutifCempusad dcliberandum pctiir, difcrtcloquitur. Hic 
Cutoifcs hcrcditarias diminucrc ncquit : nifl caufa cognitl» 
boniquevinarbitracudimiautiofiat. fijitioautcm,quarcttt- 
toriliudfaccrcnequeatyduplexcil: cumquia tuxor,quircshe- 
redirarias pri vaco arbicrioalicnarcc ^ hercditatcm expilaf{e,rcn> 
que idas in fraudcm aeditorum alienaire vidcrccur, de qtt$ 
crimineeHtotMt^ff.exPilatahereditat^ Tumquia/iauAori- 
tate proprii ejunremodi res ilienarec : hercditacem adiifle , fe- 
'4ueproheiiedegc{riflc,crederetur, i.prohcrede^ lo cttmUftq, 
$ t.& l gerit. SS^jffldeacquir. vei omitt. heredit, Qu2 gcmi- 
naratiocum in (cqucfltc ceifct : idcirco quod dc tutorc alla* . 
tum efl, ad illumcrahinon dcbet,>rr^. /. quod vero- w & Ljeq. 
ff,delegib. l.Papimidnm,Z9.ff.d€ minorib.t.interj}tputantem.%i* 
(Sf^cram. ibi^fid hacdiJpmiUafunt, ff.de verb^bligat.D^iud, ^ 
U^N^^ d€jitrefe<iuefir4t,€Af. iuttntttsu 
^ Ecquid • 
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Ecquid vcro in fequcftrem rci dcpofit» pofredlo tran- 
ifcatjdubia valdecA,mirumqucin modumagitata.diverfif^uc 
Interprctum ccn^uris vcxata qusftio ? Etcnim quidam , pcr rci 
irontroverfjc fequcftrationcm intcrverti pofleffioncm , eam- 
quefimpliciterinfequcftremtranfircautumanr. Az.o num. 
^ ^lof in 'verb.feijMeftrathnts. tn tit. Cod. deprohibit.feqite- 
firat. ptcicn. Angel. in tra^.defequeferat.num.i.Hanetoniiu 
4ntra6l. dejudicior. ordin. tit. de fequeflratione^fag.mihi. 57. 
J*ratrjusi)t Lexico f verb.pojfejfeo.tnfine. Aliicdiamctrocon- 
tranum tradunt ; adeoque fcqueftrum nunquam poftidcre 
contcndunt. Cujacius lib. p. obfervat. cap. jf,in verf.inpojfef 
fione esi depofitarius ^ (^c. id^ tenuiffe glojfam inc.examina- » l 
ta.i^. ext. dejudic. refert Corafius Itb.j- mifiellan.jur. civiU 
cap.2. numer. n. Plcrique intcr volimtariam & necelTariam fc- 
qucftrationcm diftingucntes, in illa poflcfiioncm amitti,iA 
hac non item , ftarnunr. Bartolw in L interefife.j^. num»4- item 
Mexand. num. 4.ff. deacqutr. velamitt.pofftfi. Saltcetus ,poB 
Jacobum de Arena Cynum , in l. unic. C. de prohib fequeftr.^ * * ' - ; 
pecun^Panormitan.incap.2text.defequefirat.pofieff(^fru6i. . . ' " 
Felin, in d. c, examinata. num» i i . dejudtc Franctfc. Curt^de . • • « 

feque/ir.numer^.Moitnadcon/uetud.Parifienftit.i.glofi, 
verb arre/i.num.iff.Coftal.inl ItcetiT.ff.depofit.ibijj^efeH' > '* v***' 
bec.in ParatitLnumt6.S£hneidevvin.in hoc^. nofiro. num.f. 
Catl.ltb^i-obfervat.s.num.io.&obfervattii^.num.^.cjrim ' ... 
tra^^de arrefi'Cap.\2.num.6.Bauman. tn traSi.deffquellru^ ' 
cap. 4 num. y^feq^Schickhard. Dijput. [2.ad Infiit. thef6^ . ^ " * 

y5ir^///.^.«jyw.y.^r<y2/*/.i7ir,«/?.4, Aliquialias.&quidemdi- • *• 
vcrfasdiftinftioncs & fubdiftindtioncsadferunt- .^-/^/r^f/Cir- : 
fnanuiind.l.interejfe.sptinprincf/.deacquir.velamitt.pof . *. * 'i^ 
fijf'& Johannes Petr- de Ferrar- in prafiica fua» in forma fe^ . •.'*• .'i*' * 
quefiri feu faximenti^ verb^ audeat vel prafiimat- numer, i. ! . . *.- V« : • : .* :j 
Nonnulli deniquc, &maximercccntiorcs,indiftin£le tcncnt: . . * 5 

quod poflcfllo in fcqucftrcmnon tranfcat : nifiexprclsc acno- - • \l 

. Li mina- 
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ininatimidapartibuslitigancib-;sritadum, di^lum, & con- 
' 'r* vcntum.y^?4/i. Corafiui d. iih,}. mija fian.jnr, civtl. cap. i. w»- . 
, ^ mer. \ 4, Duaren^ad tit. C. depofit, cap» i. circa fincm. ttl?. >. 

debcnefic.cap»tO'Jui,PaciM6centur.4t'tvculifi(paiati)iqu£ji %o>^ - • 
FornerJni.fi^fuefier^\\0.infi»e ff^deverbor.fignificat.Gccd- v* •. 

//I f4'^. 1 . de fi(juefirat.pofffff- (jr fiu&. num. ///. cum fiqq, 
D Bocer. ciaffli.. Dtffut. \ i thef.t. edtt. 2.Bronchorft. cent.z. ^ *. . 
'tiwiU^^ptviuv. afifirt'(>t. ccltt. 1. Hackdman.Dfputat.iUuftr.i^ 
thef 1 5. ///. a, Ciuditu tn traH. dcjur.fiquefirat. cap.p. ntt" 
mer 2/. cum fiqtj* Hunnita Diffut, 14 . thefiy. Olemannu,s in 
■ K not.adD!ft>ut.2^.Gtphanti,adInfittut.num'\\.(^fetj.Pauita 
3 33 Berens Dijput. fi. ad Infittut. tljem . 3 . quafi. 3. Arquc haec fcn- 
tcntia (quam & cgo vcriflimam cflTe puto) confirmaiur pri>- 
mummanifcfto&incvitabilitextu/;7fl^././»r^r^^.:?Pj^r/f ^r- : 
^*/r.W4/w///.^/^^ubiJu]ianusdocct,pcrfcqutftrationcni , \^ 
non transferri pofleirioncm; nifi apertc hoc intcrlitigiiores ■• ' - ' 
fucrit approbatum, fivc adum, convcntum & cxprcflTuni-r» - ' . ' • 
Cujuslcgis(utplaniusintclIigatur)ta]isconftituifolctfa<flirpc« ' • • 
cics: Cajus&MjEviusdcrequadamdifccpt»runt, & tandcm 
cam apud fcqucftrum dcpofucrunt , ca conditionc , ut i!ii , qut 

* rcportarctvi^ioriam,rcdderctur. Q^arritiirit.iquc, anifthac . f. 
fcqucftrationc videatur a^luni; ut , litc pcndcnrc, ufucapio 
non adimplcatur; fcd potius intcrrupta ccnfcatur r Julianus * 
confukus pcr diftindlioncm rcfpondit : Aur hoc apcrte cft 
adtum » ut poftl-flfio omittatur : aut cuftodix duntaxat caufa 

4 rcs litigiofa cft dcpofita. Pr/ori cafu ad ufucapioncm pcflTcftiv. . 
(io partibus non procedit, hoc cft, litigatorcsufucapioncm ' ~ 
inccptamnonadimplcnt:fcdca, fcqucftrationcintcrvcnicn^ • 
tc , intcrrumpitur : quoniam omittitur hoc cafu poftcflTio k 
•*. " ** . partibus,&fcqucftricommittitur,nccufucapiou]tcrius pro- * . * 
grcditur. P^y^frwr/ vcro cafu ufucapio non impcdiiur : fcd * * 
pofTeftio, qux pcncs dcponcntcm ftiit, pcncsipfummanct». 
\ vidoriquc ad ufucapioncmproccdit &prodrft» Cum cn'm 
iuc^ecicinfcqucftiumnoaiictiariUacapcircftiorpcrfpicu. 

^ ' ' UOft 

» . . • • • . • • 
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omcvadic.ulUcapioncmantcicoeptamnonimpcdiri.ncquc '• 
intcrrumpiifed, pcrmancntepcncscicponcntcmpoflcflionc» 

quift9nori,4»f.deufurpAt (^ujucapiomb. , \ 

DeindcfcqncftrcmrcguUritcrnonpofridcrc, indcquo- 1J4. 
;• qucpatcrcit:qu6drcqucftrumcftrpccicsdeporiti.<ir/<7/7rw/*rffli • >' 

j Jupra numer.<).(<r lo^ NuPumautcmdcpofitum propria viac * .*./.* 
< VirtutCjfinepartiumcxprcflaconvcntionCjtransfc.tpcflcftlo- 
Bcmindcpofitarium : quoniam modus tranjfcrcndx poflef- 
; ' fionisnoncft;(cdcuftodi2lblummod6 caufa rcs altcricom- *,•%..! 
mittiturfivccommcndatur. /. i, l.proprt}.6.ff.depofit, At : • ' 
cuftodiaadtumpcflcrsionisnullumhabct : cum (cparatafint . , • 
poiiclVio, Sccu^odia.I' §. ult. ihi, non poJpj[//o»em ,/edcuffff' '.. V 
; V. d/jrn.ff'. de acqu/r, vel amttt. poffeff^ VrxtcTCZ mitiixs igitut " .. 

cumco, cujusrcsobcontumaciamrcqucftroponitur, quiim • ' 
f\ ob cam mifsio in poflcrsioncm cx primo dccrcto fiat- cap. 2. 



t * .. inverb.cumeismittus agere volentes , poJJeJJionemfeifueftrAri 
^ • .- feciftis.ext.de ^ol.crcontumaC' Atquipcrmifsioncm inpof ^ ;*^ '* '^. 
». * fcfilioncm, mifluspoflcflfornonconftituitur, /. lif , fi^///'^^/^- . ' 
rum.^.inprincip.ffuttnpojpjflegator-velfideicommijfor.ftr' 
<*.. ' vand»cauJeJfeltc.l.cumlegatorum^\i^ff,(juiy,excatdfinpof ■' • 

y^^''^*''^ ^^^'^"''"^^^"^''^^s^c^^^^^^fioocpoflefsiotransfc- -i,^ * . 
; ♦ rctur. Acccdit , qu6d nemo in dubio prxfumitur animum ' :•. " 

* ' pcrdendx poflc sionis , & propriae fiibftantiae profundcndx ' . ' 

• ; habcrc , argument. i cum de tndebito. if, in princ. verfqui ; • -^' 
' enimfoLvtt,ff.deprobationib.(irl.fideeo.40.§.i'ff^,deactjuir^ 

\ ' . i/W^w//^^d7y)^ciimpotiusquxl!bctalia, ctiamfitua&ftuU 0 •.• • ^ 
tacaura,qu4m voluntariabonorum, vcl alicujus jurispcrdi- . • 

ciodonariovcpraefumatur^i/rg,/. C4fwr/>rfw/^.47.j^«^/f ^^rr/if//- •*. .. "^- 
*•,"-* bertor.l.ficumautem-fo^d^ tbtBartol.ff.de feluttontb.Bald.inL „ ■ . | 
* . .. generjlt/er.\i.n.7.C.dent>»num,pecun'Wefenb.confil.42.n.^7, . ; •!-.•"•*.>.' '! 

iat/fftme.Tiraquetiwin repetitione Ifiunquam.S.tn verb. dO' ..\ -.'*.» . ! 
I ' ^ »ation€largttus^n.2o6.(jrJeqqubthacderepluracfimulavit, ' •...''•-.. ' ' 

' . K ... • • **• ' * DigitTz^dby Google 



• %jturncc hoc in locopofrcrfior.isrranflatioprxrumipotcrrr^ 
" IJ7 AdhaecutpoflcflTiotransfcraiur . tita!ushabilis& idoncusrc- 

quiritur : alias, jufto titulo dlficicntc , rcs cuftodix caufa tradi- 
. • ' ^ Ca ccnfctur. L cumfater. 7 7 ■ §^paterpli4rib(^s .2 \. jf.de Ugar. r, 
. ^ Dtpofiti vcro titnlum habilcnvac idoncumnonclTc, ut pcr 

cumpoflcffiotransfcrEiponir,apparcrfjr</./.i.c^t^././>j'^^i'/r^* • 
. . ^^f^^/^rdcoqucconfcqucnscll, tradirioncmcxdepofitifr- ■ . • 
\. .\ vc fcqtrcftri contra^lu fadam,non animo trani£.Tendxpof- 

* ' •'■ (c(nonis,fc'1cuftodia:potius caofa fadlam cenfcri. H^oc am- ' 

jplius,oniciumfequcftris€ft : rcm, cjufqpue pofleHioncm dc- • 
.. " " poncntibnjsconfcrvareaccuftodirc, utnihildaraniincaacciw . 

^\zx\x.^per 7}otatA Jacohicle Arenaintra6f.dtfequejlrat.nt4- \^ . ■ 
V"'. ^J^i.c^i^/^wwyAf/riw.Y^Tj./j^. AtfipolTeffiofierctfequeflris:: ^ 
'•. ' finedamno5cinjuriadcponentium, officium fuumnonc':ie-- 
' qucrctur: cum quod poffcftio intcrumpcrctur, & ufurparc- 

• \\xx.t,nafHr aliter.uUf ojfefjio. 20, ff.de «fnrfdt^^ujucap.xy^^ 
. quodnoncuftodirettantum/cdpoflrcftionisjusprofuoctiami 
haberct:cumid,quodpoftidcmu5, in noftris quoquebonis". 
. \ss^(iXJt^\Q^myxi^l^bonortim.4<)'if'deverhor.JigntJicat. Quar 
- . cumitadnt^firmitcrcumCorafio.GoEddxo, Ciudio, &CX- 
terislntcrprctibuspraiallegatis, concludcndum cft: infcquc- 
' . 1. ftrcmrcidcpofit.x pofleftioncmnontranfirc : fedapuddtfpo- . 
ncntcmeampcrmaneretnifiiHudcxprefseacnominaiimall. 
tigatoribusaftumdiftumqucfucrit. Huictj^conclufioninovif^ 
Jime etiam patroanatur Phtlipp. Adolphw dMiiiKhhiiitJen ^itf 

• > fitisdiJceptatiffnib.PandeiJar.qugJl.ij. ' . 

. V^9' l^cci(\hzncdcc\fioncm cnccat lex.ticet.iz.infine.jfde» 
■ • ' ^^r. ex qua dicendum vidctur^ poirclfionemrcidcpofitaiin 

(cqucftrem rransfcrri. ^rfw p.imo rcfpondctur : Florentinum 

* Jurifconfultumibidccjurmodicafuintclligcndumefrc,quan« 
donoQ apparct, utcr cx litigatoribus poftidcat ; fcd uterque 
fcpoflidcrccontcndit. Siproprcrhancincertitudincmfcquc- 

Ikttia iatccfoxuuu ; £oir^^ 

' ' ^ ' ■ ' ' Jd^ttC: . . 
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fcTqac cx hifccjarifccnrulti vcrbis evincitut ; utntutrmpeffjtf 
foniidtejnpiMpocedat, Tunccnim poflefljo,quiEaiitca dubi^ 
fuit ac incerra , nulh crepta , fcd potius fcqucftrf , doncc lis pcc 
fentcnriam finem accipiat, commiffa putatur. Ali»s cmn con- 
ftat, cfucmpianifolum c(Ic poffeflbrcm : fcd cx eaufapropscc 
fecuncacem, pust^crcditoris, vcl agcntisa£^ioncrcalir partcs- 
ctiam voluntarie ad fcqucftrum defccndunt: poflcflioncmi 
poflidcntc avocarr, &in(cqucftrcm rransferri ncmo dixcritJ 
cumia(^rcfuum, aut animum dimirtcndat poflcflionisha- 
bcrc nullus praifumarur. d. /. cumdiindebtto. z^. mprinc.verfi 
quienimfolvir.jf. deprohationtb. Corafd- Ub. j. mtfiellan.iMr. 
ctvil' cap,2. numer. \$.. Bronchorji, d. centnr. 2. ajfert. 66 edtt ^t^ 
DcindcnonincommodcdiGiporcft : Fiorcntiiium dc illa io- 
qui lcqueflratione, in qua poflcfiiacft dcpofita ftvcfeqAicftra»- 
ca- Poflcfsioctcnim, fecundum cundcmJ.urcconrultum,rci' 
cfepofitac apud dcponcntcm manct, nifiapud fcqucftrcm dc- 
pofira cft, id cft, nifi ipfa poflKsioapudfcqucftrcmdcpofita 
cftj veI,nifianimodimicrcndac poflclsionis rcs cft rradita,,ut 
Julianus air in d.l.imerejfe-jp.ffde acqmr.-velamitt.poffDcT^O' 
ncrcnann.q;,hicdimittcrefignifitat.Undcfccq^cntcshelocu. j 
tiones^rmpcriuni deponcrc,Magiftratum dcfToncrc,deponcrc 
poflefsionem./y7/w^/« vac11a.i4.inpr. tbiy fuiaanimo depone. 
re & mutare nospoffefftonem poffe,. &cff. d. //>, Cui congraunc 
fcqucriacjufdcm Florcntini vcrha : Nam tum demumfequrfier 
pojftdet , ideft ,cotantum cafupofsidcrfcqucftcr, ciim pofllrf- 
fioapudipfumdimifladepotitaquccft. Erfubjiciturratio: 
tnim agttur ed depofitione , ut neutrtuspoffeffhont tdfemptt^ pro - 
cedat: hoc cft,id agitut ca dcpofitione,in qua di^lum & aQuni 
cft, utpoflcfsiotranfirct in fcqucftrcm, &urncutercxiitiga. 
toribus pofsidcrcr, (cd folus fequeftcr, Atquc hac intcrprc- 
tationcadh bita , Flotcnrinus/;; d. /. licct. xy^ f.depofit. optime' 
convcnit cumjuliano in d, l. intereffe.ff.de accfutr. velamir$» 
poJfeJf ii^\xi in mraqucIcgepoflTclsioir. fcqucftremtransfcra- 
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tur, rihocapcrtcaccxpKfscipartibusapprobatum, didum 
& adum fueriL Atquc itadcgantcriftas duas lcgcs^qua: invi- 
ccm pugnarc vidcbantur , conciliat cxpikatquc Duarcnus 
if y ^tS^, tftuL C^dtc. depofit^ cap i.^d. lib. s^de hencfic' cap. \ o, 
cumquc laudans Cludius d, traitdi.Jeffir^feque/lrat.cap^f^ 
ttumert^T* 

I Similitcrdccifioncm noftramnondcbilitat cap. u (i'tot, 
tit.ext.de fequeftrat.poffejffirfru^, ubi poffcfsioncm (cquc- 
ftrari ; ficquc fcqucftrationc poflTcfsioncm in (l*qucftrcm trant 
£jrri , dicitur. lUtcenim poflcfsionis vcrbum non pro jurc infi- 
ftcndi rci; fcd praipfisrcbusrivccorporibus, fupcrquibuslis 
eftmota^accipitur. Ncqucnovumcft, ut poftcfsionis vcrbo 
rcsipfacontincatur. l,cummiles.f.dealtenat,judtc* mutand. 
cauf.faSi. l.Ji medicus. ^.ff. de var. extraord. cogntt. l. ma- 
gisputo.S' §-tdemprator- io.ff.de rel» eor. cjui (itb tutela , (^rc.L 
viafternenda. ^ ff.deprivileg. veteranJ.Pan»onitM.%6'§.fiiit 
ff.de acquir.velomttt.heredtt. l Imperatores. M-ff. defervit, 
prad^ ruftic. L interdum. yl-ff. de verb.ftgntficat, l- 1. Cod. de 
probationib. Lfiexeapecunia. 6- Cod deret vtndicat. ^fimilib, 
Coraf, d, Itb. j. mifeeU, c. i. »u, ij. Gardd, in d,c.\. de fequeftrat^ 
poJpJfe& ftuSf.num. 11 j-, 

t Niiiil itcm iftl-rtioni noftrae ad vcrfatur Clement. untc. de 
fequeftrat^pojplf &fru^. ubi cum bencficium fcqucftratur, 
cjus poftofsio in fcqucftrum tranfirc vidctur. Nam hocfaltcm 
VultibiCicmcnsPontifcx, ut 0 dc bcncficio litigcturobani- 
mx curam, iilud ita fcqucftrctur, ut aliquis fit , qiii vicc fc- 
qucftri vclbcncficiariiea, quxadanimarumcu am, dignita- 
tcm & perfonatum f uttloquuntur) pzttincnT , cxpcdiar, At 
bcncficiorumproprienoncftpoftcfsio: cum non incorporc, 
fcd jutc percipicndi rcditus , & fimilibus , confiftant. Petr. 
Peck. ad cap. i. de reguL jur. i» 6, Non crgo fcqucftcr bcncfi- 
cium pofsidct : fcd pofTcfsionis, hoc cft , rcdituum & ufus, 
cuftodiam in fc cccipit, utfimiliseftcafus/Vi^. /. litibits-zo. C. 
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de 4^c, dr cenjit. dr cap. 2. (^^t fxf» de feejueftrat, pe>/p/f& - ' ' 
frud.Gcedd.dJoco ^nttm-ny.Paul^Befensd Dil^mt $jhem,i% ' . •• 
^usfi i. ohje£}.'^, " * 

Nihil qiioqiic ad rhombum facit tcxtus m l, ttnic- tl?'t, 1 41 ' . • ; 
! trd»sferend£poJffjponu. C9d^utipoj[pdet.txt\u3iCo\X\p^oQt , \/ / 

videturjpcrfcqucftrationcmpoflrclsioncmtramfcrriinrcquc- ^f' ^ 
' , ftrcm. ^dmvis cnim hanclcgcni de fequcftrationc acci- '""'^^, * J . .^; 
( '• piendam cfle, arbitrctur Johanncs Robcrtus, //^-^•y<''''^»^» " ' 
j* jur. cMp.it. Impcratorcs tamcn Dioclctianus & Maximia- . : */^f^;- .» 

I nus ibidcm fcqui ftrationis nullnm prorfus mcntioncm fa- • ' .'^l^ 

j ^ ' ciunt, ncquc de fcqucftratione loquuntur: & jurisrationon v • ... «V • 
t' ■ parirur, utquoddctransfcrcndapofflfsioncablmpp.dicirury * 



adrjqucftrationcmcxtendatur: cum ea rcgularitcrpoflclsio^ 
ncminaliumnontransfcrar, ut fupri fufficicntcrprobatum» 
& notat Oudius i/. p. -^^. 

Haud practcrea frangit conclnfloncm noftram : quod 144 
Judcx per fcntcntiam fuam aliquem iuo dominio j & per con« 
fequcns ctiam polfcfsionc privare valcat, fin.infr^deoffic, , 
j - judtc. l. efui univerpts. so^^^item cumpr£tor,i^jf\dedcquir, >- ' '» • • ' 
vel dmitt. pojpjf. Anteccdcns fiquidem non alitcr verufn ,1- ^;...V.'^J*--'C 
cft,qu^m fi narura & indolcs adtionis hoc requirat» •-• ■ M.'^':*' 

l,utfundu4A%.ff,communi dividJ-fitnt crdli.t.s,uhiPetr.Cih- ' * .' • .* 
Jial. (^r Ifed drfi res. 7. ff.de publtc. in rem adton. l.fi pererro^ ■ . ' * ' ' . 
rem,.7.ffdeufurpat.&ufucap.d-^fin.tnfr,deofficjudicA^\h ..• '. 

nc tunc quidem judcx dominiumalicuipcrfuamfcnrcntiam v.'^ " 

adimit:fcdpoflcllbrisnoncfle, utpotc quod altcriusfit, (al- 
tcm dcclarat, argument. lficut.% % (^fiqutdem. 4 f, fi(ervi- 
tus vindic. l. licet,^, §. idem fcrihit, w ff.de pecul, /, Pomp»- * 
ntus. 1/. §, p jujfu. 9« ff". de dcquir. vel amttt^ P^JPJP Johan. 
Freig. tn fuo Zafio ad l. ^.ff^ de jufiit. drjur. eumque referenf • ^*- " 
D. Gceddam in di^* Cdp,\^ numer, izSp extr. de fiquefirdtion^ 
fojfefj&jiua. 
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141 Poftrcmonihildcrogatnonraetraditioni Ordir-^.tioCa- 
mcTxliX\pcti2\\s,part. i-fif. i r . § ult. verf^oUnx^ammm ' 
f id^t<ronD ^rpfll^rr/K, ubi dicicur, non folum adinOantiam 
partis j vemmetiamexofiicio 4 Judice & AfrcJ[roribusCame«'. 
tx Impcrialis ponefsioncm fcqucdrari poflc. N4m raQ|>onden- 
idum: Ordinationcm five connitutioncmiftatnCameraleai 
£odecafuc0cintcl!igcndam , quonon apparet, utercxlitiga- 
toribus poTsidcat, adeoquc poflefsio dubia&incertacft. ac 
utcrqucicpofsidcrccontendit: hac utiquc fpeciejudcxadfe- 
^ucftrationem licitc proccdit. Quinimd iflo cafu poflcfsio 
|)artibus nonadimitur, nccinfcqucflremtransferturjfedpo* 
titis vi^ori , & poflefsionem fummari^ duntaxat probanti 
confervatur, fequeflrique confervanda committirur. Ita 
€nim in fine Mfff tit. 1 1 . fubjicitur^ 93nnD foDas Ufcf^i^tn/ 
fofl ^Mam folc^d fnnem it^ai an (mm ^nl^abcn ettt 

SBCft$/<n Ovrct^fCH nac^e^f Jt'^ fcin. ^sdereexpUcattMS dif 
firtst Z). Cludim frddtiSp trd3dt. de jnre fiqtteftrdt. cdf* 9^ 

9mtt.if^^&ftq. 

144 Ambigua quoque & infignis diTceptatio efl : utram is, 
apudqucmfadumcflEcclcflx, vcl jurispatronatus, autbe- 
ncficii , cui talc jus cohxrct , (cqucflrum , vacantcSaccrdotio, 
iuspracrcntandiautconfcrcndihabcat->Atq;huncfcqucftrcm 
cjufccmodi jus prxfcntandihabcrcCcxploiiopinationecon- 
traria Hoftienps , Antonii de Eutrio , Pdnormitjtni & Corfeti in 
€,exdmindta. ij-. ext> dejudtc- Hierenymi de Cdvall. in com- 
mun.op contra com. quaft, 74.0. dr Schichhardi Dijputat-u. 
thef6. ad lit. a.num. i.&refilut. qudft. 4.) & crcbrionbusiC 

' 147 (anioribus Intcrprctum fuffragiis rcccptum cft. Fa vo' . tcnim 
acutilitas Ecclcflarum hocfuadet : nc, dcflcicntc juOo pafto- 
rc , ovilc Chrifti rapaci alicui lupo patcat. c. nepro defiilu. /2. 
ext. deelevl. & eleiiipoteH. Ncc acquitati co«(bnum cft : ut 
difciplina Ecclcflaftica peridirctur proptcr partium convcn- 
x\WAmtdrgutnM9CdfA^txt4t^& coHtumdC*hA<di^y<\\xo^ 

oen^io 
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ncmo inficiari potcft, quin adminidrationcm (cqucdcr habeac 
non tcmporalium modo, (cd cdam (piritualium , CUment, 
nnic^ defiqu^llrAt^poJfeff.driruSi. Itaquc fruduum coUcdio 
ad cum pcrtinct, in quib. 5c bcncficiorum collatio numeratur. 
£t hanc» tanquam communcm , amplcduntur fcntcntiatn 
Innocentiuty Jcan» de Lignano, (jr Barhat. in d.c^examtna- 
ta.t^^ext,dejudtc. Domtnide Rota dectfn^. Paul deLeaza- 
rit, Cardtnal. in d. Clement.unic^ notab- 1 o. defiqueftrat, 
fojfijf.^fruci. Geminian,in c, nemo deincevs.tu col. udeele- 
iiione. in 6. Felin. inc.cum Bertholdus. 1 8. de fintent. dr rejud. 
hoficitans Corafiua itb.j. mifiellan.jur. civil.cap.z.num. i^» 
&fifj. Du^en- Itb.s* de benefic, cap. i o. Lambtrtin^intraB. 
dejur. patronat. qutft g. artic. lib. i . part. t. Bapttftaa Ftl- 
lalob.incommun, optn. inverb'fiqueftrum,num.si>Coeddtta 
Mdcap,2. de fequeftrat. poffejf. &fiu5t. num,s9»&fiq- Clud.in 
traSi. dejurefiqueftrat. cap. ii.num. tj,Pauius Serens Dijfut» 
ddlnftit.^.thtm, quxfi. 4. Hieronymtu Cigasin tra^. depen^ 
fionib.q. 72. hunc^referens D.Bocer. clajf 2- Difput. ti.thefi j« 
edit. 1. & Hackelman. Difput. illufir.g. thtf 1 6. Itt.b» 

Non obflat, quod fcqucfter nominc tantijm alicno, flitu- 
ri fcilicct vidoris , fruftus colligit , vd in polTcflrionc cft. Lgene- 
raltter, 9.&I. interejfi.j 9- ff.de acq . veiamttt .pojfh t q ui a I icno 
fV>mincpoflldct, vclfru^scogit, jusconfcrcndi vcl pracfcn- 
tandi non habct. d, c. cum Bertholdm. 1 8. defent. &re jud. ubi 
Ciccditor , cui ius |||(ionatus cum univcrfitatc pignoh crat ob- 
lig.itum,quiafru£lusalieno nominc, put^dcbitoris,coliige- 
batiprxfcntarcnonpotuit. )AoQ.,inquam ^ nonobftatrqMia 
in iftoc idcocrcditornonprz(cntabat,qu6dfubcratpcrfona 
legitima & habilisad prxfcntandum, vidclicctdcbitordom.i. 
iius , a quo iniquum eflct jus illud prxfentandi aufcrri. Hic 
auremnuUuscft, qui przfcntare poiTit : quoniam ad hoc fa. 
^umedicqueftrum, utneuter litigatorum, quamdiu res fe- 
queftrataeil, ullum jus incaexerccrequcat.Z^/y^fre'/;.^.///' \, 

Mm debe* 
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deUnejic.capt \ 0>in fine. Corjf^dtti^ l/br.^t tnifcellan. caf 2v 
numer. 1 8- 

ijo Non quoqac ob(!at, quod (equcftrumadhocfierifolct, 
ncdiffipcnturfrudlus, icdpotiuscon(ervcntur,rcftituendicip. 
qui dc proprietatc obtincbit. cap, i.&i.de fiquefir. fofi[cfi[l^ 
fiuft. Jamvcr6rircqutftcrpra:lcnrarct, cjufqucprzlcmatio 
admittcrctur : fcqucftri frufkusdifllparcntur,quinuliopa£to 
V vinccntireftiruipoflbnt, contra fiacmfcqucftri. Nonobftar, 
lc rw^jy^w ; fiquidcm ad aflumptioncm brcvitcr rcfpondctur: 
praEfcntarenoncfledifliparc : quoniam prscfcntatus a fcquc- 
firo,abcopraffentatusccnfcbitur,quiobtincbit.Or/f/^<^./tfr<7. 
Nihiio magisobflatf. (]UQniam,S'&cap. cumpro^ter.27^ 
t^i ext.de furepatronat, ubi rcfcriptura cft , controvcrfi» dc jurc 
patronatiis orta^ fi, cuicompcrat>intraquatuormenfc5non 
fucritdcfinitumjnonfcqucftrcm, fcd Epifcopumtocidebcrc 
Eccicfixprovidere, &aliumfubflitucrc. AW/»pcrdiflin6tio- 
f ncm rcff ondcndum: Aut jam vacantcfaccrdorio, lisdc jurc 
* prsfentandi vcl coiifcrcndi inrcr plurcs patronos vcl ccelcfia- 
flcsortacflraut, pcndcntc iitc fupcrhoc jurc, vacatioillaac- 
cidit. Priore caf 1 obtinct illud , quod in prsallcgaris capitulis- 
rcfcriptum invcnitur : poftcriori vcro cafulocum habcr^quod 
fupcrius prodccifioneprppofitarquxftionisattulimus. Ratio» 
divcrfitariscflpcrfpicua: quandoquidem priore cafuhxcta- 
cita dcpolito ineft conditioj nc ante fiatcollatioautprarfcn- 
tatio,qulim ficontrovcrCa illa fit tcrminata : in poftcriori cafii- 
iftha:cconditioccflat:quia ofliciumfcqueftrieft,utcoinfta» 
tu rcracuftodiat, in quo acccpcrat. Acccpit autcmcumfa- 
cerdotionon vacantc. Itaquc , ur non vacans rcddat , ncceflc* 
cft, Ita eleganter hoc explicat D. Geeddaus add. cap. 2 . de fi^ue* 
firat. psffeyi & fru&' num^ 60. cum fiq» ^J^fij} afieclaJ^aulu^ Be» 
rensa.Di^ut'pt them.s» quafi.4.. circafinem, Eadcmdccifio 
nonprxterrarioncmcxtcndiruradillumcafum, fi Sratusali- 
ctuuslmpciiitctritoriumvclcaftruro^ altcri Statui, vcilmpc. 
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ratoris Com.TjiflTariis fcqucflro poiuuni Jatumqucfir, juxra 
CamcrxorJinationem part, •L-tttut, ti. ^.Jia- Hosfcqucftics 
non iblum jiis patronatus, vcium etiam cxcrccndac intcrim 
juri("di^lionishabcrc,ut, (ijudex aliqiiis, pcndentcfcqucftra- 
tionc, au»- otiicialis moriatur , vcl condiiioni fua: rcnuncicr, 
alium f !brt'tuant . verifimilius pur.uur. Alioqui in codem 
ftatu, rcloiutofequcftro, rcddcre nonpoftcnt. Gcrdd d. loaj^ 
fi.^L. CUd. d tracl. dejt/re feqnejlr. C4p. 1 1,», 1 8 . Hackelman^d, 
Bijput th(f.{6. lit, C. Treutier. D/j/*ut.2(f. thef.g, adltt.E, 
^olum, I . D.Bocer. d- ciajf.i. Dt/put. it. thefi 4 . edtt» 2, 

Q^amvisautcmlequcftrumjufte ritcquc fitdccrctum^flr 
^ oblata tamcn & prxftita idonca dc rcbus litigiofis confcrvan- 
^ dis (atildationc (quac non infcite mcdicina fcqueftri appeliita- 
tur) iftud rclaxari , rcoquc fuarum rcrum ufus , pcr fcqueftra- 
i cioncm adcmptusi rurfus pcrmitti dcbet. IfifidejulJor.y. §fin. 
\ Jf-^f^^fiitfdar. cogant. l.feMatufconfulto.te. tnfin.ff.deoffic.pr^- 
fid' l. ult. tbt^ fimodo faiz>am remfuturamferidoneosfidejujjo- 
respromtjerit. C deordtn cognit,Mynfnger.cent.^.obferv,is» 
num. 7. Catl Ith. x.obfrvat, t^S^num.s- Fivtu^sltb. i.opfnion, 
Commun.opin,266 Stbaft Medtc, tn tr.de confervand.pcjfgUfi^ 
part.i. n.2pii. ^intt/tan^Mandofdemonitor- cj.io^n.^.ytncent^ 
Corat deJcfjH(firo.p.irt 4.. q.2.n i.FranctfCurt,in tr.defeque- 
firis. nu. 55. ly fe^- BaptifiaaFtllalob.commun.opin.verb^Jtijue^ 
firum. foan. Fcrrar.l\tpienf.tnjbrmafequefirt five faxtminti^ 
gU ' . "^. 5. EmanuelSoarez, m thefaur. recept,fent.verb feque- 
Jtratio n .\os.C(£dd.tn d c .i.n.\\,def qucjhat .pojfijf fruci 153 
quc t iim demum proccdcrc fcicndum cft , quando caufa quo- 
quc, ob quam fcqucftrat o conccflacft , pcr fatifdationcm toU 
limr,& a:qi)e bcncadvcrfarioeft confultum. Nam fi lcqucftra- 
tionis caufa non rcmovcatur pcrfatifdationcm : ptobabilius 
cft, cautionem fi vc fa? ildationcm rcci piendam non efle, argc. 
txtranfmiffa.ttO' c.ltteras. \i.§. fin ext.derrfiitut Ipoliat^Pa- 
norrn tan tn c. 2 de ftquefirat.ppjf^ fruB. D Boccr. d clafz. Dt- 
JPut\i'thf%i.edtt,2^CorafdMb.j.mtfcelj94r.civ.c 2S*\9 &2o. 

Mm i Excm- 



2^6 $,T^rAterea.^. Tnpitut. 

Excmpli graria: Si proprer timorcm diIapidarionisrcquc(!ra» 
do dccrcta fucrit : cautio idonca ad rctaxandum fcqueftruni 
meriToadmittitur: quiatimccaufa, proprcrquam j,ijdcx per- 
mifir fcqucftrationcm» ccflTar :ac vidlori futuro pi ofpcOum & 
cautum eft, ut rcin, quampctit, &obtinct,afidej..(roribu^ 

* * datisexigcre» fivc cxpignorcconftitutofibi fatisfiterc pclTja 

Qu6dfivcr6pfoptcrracrumarmorum>adcvitandum pcri- 
culum 5c fcandalum,. fcqueflratio fucrit conceffa : fatirdatio 
non recipitur: proptcrea quodcaurafcqucftratiooisfadxfa- 
tifdationc non aufcrtur : fcd armorum vitae^uc pcricufum > ac 
^^54 mctustiubationispublicae tianquillitatis pcrmanet. Satifda- 
tio quippc malcvolum propofitum non immutat : 6c dair»- 
num facilc rcfarciri ncquit : adcoquc hoc caiu ^tifdationi lo- 

• cus nuUus rchnquitur,. argum. §- nevifflm^.tZ' fupr, de fyH^e- 
His tutorihjAtiiii D. Clua/tdd d. tra^iat. dejure fet^uefrat. c» to^ 
num,4.drfetj(j. 

5 Casterum an juratoriacautioadreraxandumfcqucftruni^ 
fufficiat, fi ncc fidcjuflbribus, ncc pignoribus rcus, obino- 
piam, vcl aliam diflScuItatcm, cavcrcpofljt, dubitarifolct > 
Et quanquam id negant Bartolus in /. ttttbus. z o. num. 5. C. dt 
dgrif. dreenjit^jafi^n (^r Alexand. in l. \,num^i.\. verfundeci' 
nto Itmita, & in ifi fidejujfor^y. num. il.ff. quifatifdar. cog. 
Trancifc. Curt. d, tra^at. defequejtris. num, s^. Bald- Joan. de 
ImoUy afii i» Ufilimfamiliasji^.,^ Divi Severm (jr Antoni- 
nu4.ff.de iegat. i . affiim^ntium tamcn (cntcntiam vcriorcm 
& xquiorcm cfll' rcor : dummodo rcus,ad juratoriam cautio- 
ncm fc offcrcns, intcgraEfir virar, acprobataccxiflimationis. 
ltatenentMyfiJingeru6cent,.2. obfervat„it, GaiUlihr. i • ohfer* 
vat. 1 4 8 num. 6 . Goedd, in d* cap . 3» num. 18. cum feqq. de feque- 
Jlrat pojf (!rjru£i,.yincent. Corat, in traB. de Jequejirat.far» 
te 4. quafi. 2. numer. 8. Matih, Coler. dt proceff.exe cut.j/art- }. 
(ap, 11. num»p4.. cumjeqq. Treutler, DiJput.iS. thefi2, voi, i. 
D,£occr^ d, (lajfz, DtJ^ut, i utijej. %2. edtt, 1. /iacittman. Di- 
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j^f, illuftr^ 9- thef.i^. ad lit- D. Bauman, in traff. ehfiqueftrts* o 
ta^. /7. num. i^. cttmfecjq, Paftlta Berens. Dtfpnt.g. atijnftttnt. 
thetn.j. quafl /. Clud. d. cap. lo, num. 8 (i^ alti^uotfiquettttlr» 
Hxcque al^rtiofuftincfur rextu/»/- 1 .|. omnes- 1. verfftnve- 
ro. Cod. deadfirt. tolIend,nb\ is ^qm fidcjuftbfcm darc non po- 
tcft,ad juraiorism caationemadmiccitur. £t illun^ tcxtum de 
fcqueftracionc cxaudicndam cfie, innnic ibidcm Acctirfi us fu ■ ' 
pcrvcrbo, /«r4/tfr/«r. Hucctiam pcrtinctrcxtus/»^<^/^^f«tf- 
Walfter. C.dt Eptfiop.^cleric.AttthJjodte. C. de cuftod. reor. A> 
■ vell, I tj, cafr. u tn princip. verf. fin autem dixertt , ^r^cJ» Ntt^ , , 
vell.is^. cap.if- verf fi verojuraverit ydrc.^tfittif^M^^^y^ 
fcmt>rr^(frt> ^rnttrcrt lanltud^Upart. i. ttt. lo. J.Soffjrl 
oHstmpag. 194- quibu5 in locis cxprelscconftituitur , ii pcr fide- 
juifores > vcl pignoiacavcri non pofllt , ad juraroriam caQtio-^ 
'nein recuf rcndnm c fle. Quo confcrt ctiam tcxtus inc.per xr-*^^ 
ft^^»7* §• n.andumm. thi, Jub ea, cjuam poteU^ cautione pra- 
fiare^ ibique gloj. (jr Canitttifta(Oi»t>$uniter,txt,d€deHat^tnfm 
vir^druxor. ' ' 

Necobftir , qiiod adrelaxacionem fcqucftriicfoncii fatif 
tfatio rcquitirur. d. Lfijidejujfor.y. fin.Jf.quifatifd.cogant, 
l. ult. Cod de wdtn. cognit. d. L littbus. 20. cfdeagric,& cenfit^ 
Satirdatioaureni idoaea pro^riecftilia, quacfitfidejuflroribuSj^'^ 
VclpignoDbus. d. l. i jf.qutfatifdar. cog.Li. §.jubet. p,ff:decol^ 
lat^ bonor. /. ftfenono btulit. 4 . $. ait prator. l.ff^de re judicat. L 
fromijfir.zi. tn fin. jJ^ drconjitt. pec. Lfilttt am.. ^9. tn fia.Jf.de 
folutiomb l ergo 4 § addict^ % .fi.defideicoTMmtfifar. libertatib, 
Nam iliccia^e afpondctur : adhibcndam qmdcm cfreinfc- 
queftrireIaxjti.">neidoneam\ & proprieficdi^tamfatifdatio-, 
ncm.fifideiunarcsrcperir , vcl pignoradaripofTintjnecadju- 
ratoriam, ccu impropriam, tr.infilicndum cficr Atfiidonce 
caveri n. qucat; adpuratun iht cautioncm nonmalerccurri- v 

tur, qHCTfia JinoJum id pU htus ptrf^et^ittlV Qlttditt^^^^^^^ ' 
ante defignatc » uki »tium$vidtadmt ' • t ; > " 
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g5f Plane Bnitur fcqucflcatio quatuor poti(nmum modis. 
£t primum quidem cam litistcrminationefiniri » non ambigi- 
tur. Lfifidfjujfor. 7. J- fin. ihijtsfinem Acctfidt^ff. quifktifd. cog. 
l.Jj quis dffirmavit. Q Lahep ibi , donecintervos dijudicetur^ 
ibi^Bartol ff dedoLmaLl.fin. C.deord,cognit.L Ittibut.^o.C^ 
de agric- (jr cenfit. cap. i. ext- de ptjueflrat^ P^JPIf- &fru£i. Cle- 

ijp mentin. unic- eod. tit. Lisautcmtcrmioatalivcriniradicitur, 
quandofcntcntiaa judiccprolatatrandruminrcm judicatam 
fccit: idcoquc (i appellationc ritcrurpcnfafuerit , lis finita ooa 
ccnretur.&confequentcrfcqucftratioadhucduratj^r^. /././« 
fin,ff.adSC. Turpillian.glof. in L i^fuperverb. quaftionem C» 
j/t Ittependente , velpoUprovocationem^&c. d. L littbus. to. C 
de agric . dr ctnfit , BaldAnd.Lfifidejuffor. 7 fin.ff^,quifatifd, 
cog» Speculat-inti/' defequeftrat.poJf.&fru6f^§^i. verffidpo- 

16O ne, crc. Curt.intra^. defequefiris. quafi. 18« num. ^f. NcquC 
rcfiftit, pcrfatildatioacmde judicio fifti, rcvocari fcqucftrum. 
d- Lfi fidejujfor, 7. $■ fin. &'ibiglofin verbo, fatifdatto.fi. qutfit' 
tifdar.cog, (Kam autcm ratildationcmftnirilata i iudiccfen- 
tcniia , arg. L Crace. 8. f. &poB litem.f.defidejuffortb. Proin- 
deque etiam in ncgotio fequeftrationis, lata \ judicc fentcntii, 
Jitemccnfcrifiniiam, facilisrcfponfiocft: quodvidc- 

licct non fimplcx fatifdatio dc judicio fiHi in fcqucftratione 
prsftanda fit t fcd (atifdatio dc re litigiofa confcrvanda & rcfti- 
tucnda : qux c6Fc £ium Kabct , doncc (cntcntia tranlcat in rcm 
judicatam j & quamdiu pcr provocationcm non fufpcndatur. 
Lfeiendum. t f - ^^fifundum. 6.ff.quifattfdar. cogant.D.Clud.d, 
traJf^ dejur.fequcfirat. c. 10. n.37. 

i Sccundo finitur iequcftratio pcr fcqueftris rcnunciatio^ 

nem, juftiftima caufa , judicifque audoritatc intcrvcnicnte, 
f2^zm,Lfi,apud quem. 5. ^.fin.ff. depofit. ubilicetUlpianus 
(utpatetex verbis iftis j denunciattone fa6ia his , qui eum ele^ 
gerant , drc.) cx Pomponii mcntc , de voluntaria (i ve convcn- 
tionaii fequcftratione loquatur, quando nimirum partium 
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recontra. 

Iconfcnfu five convcntionc (cqucnGrcftclcdlus;idcmranu a, 
&ccrrcnjuk6mjgisiflneccrraria fcqpeflrarionc, qunndo i ,- 
queftcr a judicccxcaulaclcdluscft.obiinct. Namfcqucftra- 
tioncm audioritate judicis alicui impofiram & (ulccptamj, 
^bfquc ourdem voluntateacdccrcro,&.rincafi*i^ationciii- 
ftx caurae^ dcrcrcrcautdcponcrc ncmini permitLitur. Qna- 
nim vcro fint juftx renunciationis caufa;, judicis dlfcrctioni 
& atbitrio rclinquitur, ut Wptanu4 tn fine di£iAl.s .fHhoidi 
tiit. Porrofequcftrisofficropcrrcnunciationcmadmiflamfi- i6j 
nito» rcs lit)gio(anon fcmpcr parti , qux prxfcns eft in judicio, 
rcftituitur : fcdpotids apudidcmaliquamdcponirur. Rar6 
cnim,/>7^///> Jurfconfultmloco jam allegato y ei res rcftinicn- 
da eft , qui vcnit : hoccft , qui ad dcnunciationcm , judicis au- 
£toritatc fadlam,in judicio comparuit. Dcponcnda iraquc 
cft pencs tcrtsum aliqucm ; vcl a^dcm facram , vcl officium 
blicum : 6c his poftcrioribus caHbus apud ofticialcs xdis \ \ 
crac, officiive puWici dcpofita intclligirut. Scd & apudciin- 
dcm judiccm, coram quo lis ventilatur» ficri porcft depofi- 
tio, fi ipfi hoc ita vidcbitur: uti , fofi Sehaflianum Medic. in 
traclat^econfervand.pQfjtjfnum. zp4. (^ Curtium intraiLit. 
defequeflris.nU' 2%' iiQQtt.Q\\i^\M^ d.caf .jo.num^\\.aua 
'^^^^^^ /.y?;;</////?f i?. 10. fuper verbo , deponaiur / 
%9ffic.prtrtd. 

^ Tcrtio niiJtur fcqucftracio conditionc cxiftcntc . fub 
fequeftratio fuit conccfla, argument. l. proprie. 6- u 
ta conditione.lf. depojitt.t^dtit. l.f quis affirmavit.Q- La- 
^ beo. ibt, nondum tmpleta condttione. ff, de dol. mal. vcl d.c 
vcnientc, inquemres lirigiofafequcftti eft tradira, argum §. 
hoc amplius- fupr, qutb^ mod- tolltt. obltgatto. Idquctamiu* 
ncceflAria, quam voluntaria fcqueftratione proccicrc , vc- 
rius cft. Sivc cnim ii parribus fequeftcc fucrit clc£lus , fivc 
^.ijudicc conftirutus; utioque modo fcqucftcr cflc dcf 
& quoad ipfum fcquctotio finitur, rcf^ue altcrius :iaci 



acca(\odi£ committiuir, Cludiod. c4p.\o. rtumer' 4f« 

154. Quarto&ultimorcqucftrationcmmortcfcqucftrisfinirii vix 
dubitari potcft. Nam cum pcrfons kiduftria 3c fidcs hic fit 
cIcda:adhcrcdcshocofficium non tranfit: fcd mortc iilius, 
qui clcdus cft.cxtinguitur^^r^^wff/tf itemfiddhmC' xcfiipr^ 
de mandato Li,infin.ff. deconftitHttonib.prtncip, L quidtMU.il. 
f.filttto matrimon Csprivilegium, j.dtreg.jur- in C.drl frivi" 
legia. I p6.ff.eodem, 
155 Adio , cx fcqucftrationc dcfccndcns , fpcciali nomine 
a£lio dcpofiti rcqucftraria»addifFcrcntiama£lionis nmplicis, 
nominari confucvit. I fi in Afia. 1 2. cum /eijuefire. 2^ff^ defo- 
fit . Lft quif affirmavit. g §■ fioleum, }. ff.de doL maLWefinhec, 
tn ParatitLff depofit. num 6,verf hisexceptis , ^c. Alciat. itt 
i.fequefier, tio cireafinem,ff. deverb.fignificat. Cujac. in Fd- 
ratit.C deprohibit.fequefirat.pecun.infiae, Bauman. intraSi^ 
defequeftris.cap. ult. num.2%. &feqq. Eaqucduplcx pcrhibc- 
tur : dirc£la , & contraria- /. ei^apudijuem. 5. drtot^ tit.ff, dr C. 
i<36 depofiti , vel contri. Dirc£la compctit litigatori , cui rcs tan- 
quam vcropoftcftbriaddKftacfti advcrfus (equcftrcm, ut ra* 
rioncs rcddat , 6c rcm lirigiofam , ad cuftodicndum acccptam, 
rcftituat cum omni caufa; hoc cft, cumomnibusfru^ibuSy 
commodis, utilitatibus&acccftionibus, quas cx re ipfadc- 
pofita tcmporc litis pcrcepit. /♦ i- §. & ideo. 24. d: L ei, apud 
qacm. §. i. &pafitm.ff depofit. Ljulianus.p»§.pen.&ult.ff^ 
ad exhibend, Ditur quoquc hsc adio ad vcrfus fcqucftrcm, ut 
eo ioco rcm dcpoficam cxhibeat , dc quo convcntum cft. 
Qaodfidepluribus locis convcnit: in arbitrio (equeftris cft, 
quolococxhibcrcvelit. d. Lei , apud quem.^^.x.ff. depofit. In 
alrcrnativis cnim clc^ioncm promiflTotis cflc , conftat ex L 
plerunque. \o,§ fim^ff,dejuredot^ Sed fi nihil convenit : dc- 
nunciandumcftei, ut apudprxtorem cxhibcat, d, Ly§.ufm 
fin-ff. depofit. Qupd tamcn accipicndurn cft, ut obtincar, 
quando inftitutum judicium pcr judicisicntcnriamnondum 
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queftrand,, fcd reft.tuenda ei. qui viaoriam rcporuvi",/ 

Pfsterea.nhcredcmetiamipfiusfequeftris, lianc feqneftrari- 
am dcpofit. aaionem reddi . exprcflbm cft i» i.fihmm,m. 7. 

«.cun&econtra„ohcred.buscotum. qui rem litilofam fc- 
-^ueft-arunt. aflioncm hancdircftam. cum re. perfccutoria 
fit cooy ctctecertumeft.i / §. h.call,.. x, fZd. f mper- 

Contraria depofiti fequeftraria aftio accommodatur fe- 1, 

^ueftto. apud qucmre5l,tigiofacftdepofitajadtepetenduin 
& coafequcndum fumptus &daQina.orancqueid,quodia 
rcm fequeftratam neceflarid , vel utilirer impendir d. LeLtpul 
V.Ti:l' ''f;""ff'P'fi'- '"<: n*t-r4. , 4.ff. de conm. 
*ndeb,t.Sahce,. ,nl. unic. Ccdic.de prchibit.feaueflrtt *ecuH. 
Curt.,n.r.a.defi^neftrU. ^utfl. ^nun.. ,/scd 3c iJcrS 
lequeftns; ut & contta litigantiumhcrcdcs, ifthxeaaioda- 
tut. H;cn,mcumcorumbonapomdoanr: xquumomnino 
*ft. infolvantfumptns acalia. quafcqucfttirationcptxftiti 
officudcbentut.,rf.^./,,„W„^,^,^.^.^^,^^J,^^^^ 

tum ipfi fequeftri tum contra eundem competcnti bus , enu- 
dcate ac COP.OSC poft aJios, quos rcfert, difputat Andreas 

"(•'^•"'^■'■f &muUk ■ 

5Creditor.4.&ultimus. ^ 

CreMtor(jmque, qui pigntu accepit, reoh. 
ligatur: quia^ iffe deeare,quam accepft,rejii- 
tuenda tenetur aatone pignoratitia. Sed quia 
-^;" Nn pgntu 
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fignff^ HtriufqHegratiadatur , debitortr, C}U9 
magis pecunia ei credatur^ ^ credttoris, quo ma^ 
gps ei in tuto fit creditum: placuit Jufficere ,fi ad 
€amremcuflodiendamexa£lamdtligenttamad'' 
biheat : quam fi pr^fliterit, ^ altquo fortuito ca^ 
fii rem amifirit : ficurum ejfe , necimpedtricr^ 
dftum petercj^ 

S U M M A 2 l A 

I. Treipignorisnotrone?. 

a. Pignoris deHnicio yejufqoe expItRacro* 
fi Jncelledhis 1. u in priac 6c L il conveneric i8. C depignort^ 
t<5tioa. 

4. Pignusunde.&quidpropricdrcttur. v 

5, Pignus 5c hypochcca quomodo diflferanc. 

4. An (\acutum diiponeiis de pignore , locom eciam habctt in Bp» 
^ pothect^ 

7. Pignus,gcneraliterrumpcunr, quidiignifice& ' 

ft> Ncnuniresfua^pocel^oppi^ncrari; 

^ Quomodopignus differac a r<h^is contra^fltbu&fetlibuf^ 

10' Pipnusauc vroluncarium, tuc necelTarium.^ 

II. VoJ iuncarium pignus quid , & quomodo conAiruacur. 
iz. Pignus in quibus rebus condituatur tacitaconvention^. 

ly. Sigratis ahcui habitatio concelta (it: ejus res indudlar & illatae 
necpropenfione».nec pro dcceriorttione, domino obligsn^ 
•ir. 

14. Non foluro primi , (ed & (ecundi inquinni bont invedlt & illa^ 

tt , primo locatori tacicc obligaca pucantur. 
if, Hujusdecifionis ratio dubitandi & decidendi . 
itf. Pcr iibcram perfonam alceri non acquiricur obligacio* 
17. Incclledlus 1. fi in lcgc. 24. §. i. ff. lo.ati. 
tgi PuedumuibtnuaiinquohiccUficrtcai^uIUco. 
-4 ^ 
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Inprxdiumrudicutnacolono tndu(fla, loctcori noneifeucic^ 
obligata , aliquot rationibus oflcndicuf . 
fto. Inclu{iouniuse(leKcluliotlcerius. 

41. Explicacio&incelle^sl.certijuris.j. Codic.de locato&cotw 
daO. 

Ai. Racio difrerenclz Incer prxdia urbana 6c ruflica. 

z^. Quatexprefserolicafuncficri.proeKprerrishabentur. 

&4. Cur olini moris (iierit in locationibus prjrdiorum urbano- 

rum padum expreHum adjicere de rebus iliatis , ut eHenc pi* 

gnori : non icidem in prardiis rudicis. 
ftf. Nonex convencione «fed ex indudione pignus contrahicur. 
t^. Qux illaca fiTeindudhipignoris nexu tcneancur. 
tf. An merfcs ilix pro pendone intelligantur tacice obfkifbei 

quasmercatorimporcacindomuracondudlam« uc easpoftea 

diArahtc , & non , uc fcmper ibi maneanc 
%%. Nacura condicio mercium qu«. 

tj^. Ucrum res in prjediumurbanum iUacs % antequam praecludantuf» 
liberc alienaripoflint. 
X 50. Resfcmpcrtrandtcumruoonere. 

Inteliedlusl. c(\ diifercntia.9. fF. in quib.caaCpign. velhypotlu 
tac. concrah. 

|Z- Ecquid libri Scudioforum > in habitarionem conducfbitl illadf 

pro penfione locationis tacitc obligencur. 
^J. ObJigationererumgeneraliquxnonconrineantur. 
- 14. Majorvis taciti , quamexprefTi ,enenequit.6< n. 66. 

Num bona minoris 15. «nnisin przdium urbanum illaca tacito 
pignore.propennonedomus, teneantur. 
C \6. Tacitamhypothecamnvepignuslexipfainducit., 

^7. Quacenus res minorum obligari non pofliinciine decreto pne- 
^ ■ toris. 

)8. An nummi , in pnedium condu^um iliati , tacic^ obligcii- 
• tuf . 

Au^florisfcntentianova. 
. 40. An ieduli , veiles , & fimiles res , quarumquotidianos roleteHc 
ufus , tacicc obAringancur. 
41. An inArumenca 6c chirographa, in domum condudlam illatif 
tacic^ obiigacacenfeamur. 

f* • Nn & <■ 4X' Aii 



42. An rcs alienae, ab inc^oilmo in acdc$^otndu«5lts ilTacx» rocacoc^ 

cacicc pignciri (inc obh^; cac^ 
4t. Nccellanuin.pignuSA^utd . 6ccjuocuplex.. 
4 ^ignusJttficiiuuniqnodciicacur. 

45. Tavicumiegicimam pignus Cf ibiiiciir Hlco in bonis oronium de^ 

bicorum.Hfc8liam : ejuf^ue racio.. 
4<S. Debicoc quis hic imdligaLur.. 

47. Pciniipilus.quid fic. 

48. Cur dos uxoris, in caiifj^primipiU,, fic obligaca fifco proma;- 

rico. 

49. Annonrolumdos,fcd6cparaphcmauxorisfihtob primipilun^. 

aliudvcmunusmarici. Hko cacicc obligata. 
/0*. Nunquideciamincaufiscriminalibus lacicaE hyppchecac fit lo» 
cus.. 

51. Au(^ofisopiniofinguIaris. 

yi. An&quitenuscivicacesjuscacicaehypochccxobcincant. 

JJ. 1 acicum.liegicimura pignus dacur pupillis ficminoiibus, in bonis^ 

tiicorum 6c curacorum. 
5" 4. Raciohujuscacicaehypoihecje. 

j;. Ecquid illa fcnccncia ctiam proccdatintucoribusfiveciuntotir 

bus*adlicemcantumdacis. 
S6. Jus fioguiarc circ* muherem.qux fufccpic cucclam iiiorumlibc- 

rDruin iccrumnupcaraiobfcrvandum. 
J7. Novarnupcjf pleranqucfolentnoncancvimbona, fedcorpusct- 

iam novis mjricis addicere. 
/8. Quaccnusbona pacerna.proadmmiftracione bonorumtdvenci- 

ciomm filiifamil. cscicc obligacaincelligancur.. 
f$' Ancorunibonorumadvenciciorum» inqaibus pacernonhabct 

ufumfru(^m , nomme bonapatrisfiliocacice bligcncur. 

40. AnEpifcopi fivc Abbacis monarteni bonafincEcclefiis6c mo- 

naiieriis-, adininirbacionis nomine, obligaca. 
4t. BonorumEcclefiafticorumadminiftracioadquempercineat. 

41. in corum ..quipraEfumorphanis^ bonatacitc orphanocrophio 

obllrid^ putentur. 
4}' Quacenus orphanotiophi coroparentur tutoiibus & curato- 
ribus.. 

TariTiiifti 
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§luiKm6^u^recohfrahit.o^}gaU^^ IzJf 

^4i-» Tacicum icgicimutnpignus cribuinjrlibcrispriorismacriniOiui» 

inbonispacris veIniiCTis»ad fecundavoca cranreuncis. 
/lif^. Annon modo^patris, ruroris, 3cc. fcd eciam hcrcdumiUoruni 

bona c^cict obligcncuriiberis &pupillis> 
i66. Minorpler4jnque viscacici',quamcxprc(Ti. 
Sj, Scnius 1. properandum. i). §. fin. C. dc judic. 
rfS. In caufadociscacicahypothecaconcedicurexucroaueiacere; 
tfy. QMzt Iunt.coniuecudinis>. facile in bonae fidei judiciis recipii- 
f- uncur^ 

70. i€ ]uicas nacuralis fpe^fVaCur iincaanidocis;- 

71-.. Doci:;<:aura-ubiqueprzcipuaciledcbet. 

>7£. Ecquid pnvilcgium cacic» hypochecae locuni' habeatin tu^ 

guienco docis. 
T^. Augrtncncum docisvidecureffe parsdocis. 
» 74. Num privilcgium cacici pignoris uxori detur ctiam pro boni»> 

paraphcrnalibus feurcccpciciis,permaritumadminiflratis. 
75. InctllcdKisiluIc C. depadl. convcnt. 

75. Ucrum jus caciti pigiioris locum cenett- in donatione proptcr 
nupcias. 

77: CurjustMcicxhypochccaruxoriihcaufadotisfitindultum. 
78. Jiirafin^ulArianondebentporrigiadcorffcquentias, 
7P' Scntcnciaii ubiadhuc.zp.inpriiic.CidtjurcdbC' 
^O' Gencraii&oracvo ica inccrprccanda eft , uc vitio carcat. 
Ii. Quatcnusdbnatio propternupriasdocicomparetur. 
*-82. Nunquid pro alinicncis privilcgium tacici pignoris^ competatc 

uxon in bonis nnriti; 
^S^. Anncmaricus uxori^tttbcaralimcnca: 

Reipubl inccrclV;dbr!smulicribus faivasconfervtrl, 
8|. SenccnciaJi Luciusv 18. fF. qulpocior. inpign. vcihypoch. liab; 
%6. Apr ) precio*reriinv.docaiium«» uxoripriviicgiumcicitxhypO' 
rhecjcconcedatar: t 

87. Prccium-fucccdicinlorumrexi ^-^J 

88. Qjatenus inomnircunivcrraliprcciumlocorcifijcccdat. 

%p. An jus t^cmpignoris^habcatiocum in dotc cauta, 6c non nn«-^ 

meiata. . 
JO> N inpnvilegiumtacitae bypothecaecompetat fponfx in bonis- 
ipoiifi. 

No f » Utiuaiv^ 



itS §. Credltor, Infiitut. 

^i. Ucrumpri/ilegivjmtfludherecliuxorisconcedielebeac. 

Privilegia peribnalia ad heredes non tranfeunc 
9%' Quic()uui el} craa(miilibile ad hecedcmi eciam cdTibile 
eft. 

54. Nunquid ius cacicx hypochecx decurpacri uxocis » vel alii , (jui 

docemdediL 
^;. A(5lio adrepecen(famdoremcuicompeat. 
^5. AdUoexftipulatacujiisrationebonarfidcicenfcatur. 
^7. Numpacris bona, pro doce filio fuo daca, incclligancurticiti 

obJigaca. 

Dos ibicflTcdebei, ubifuntoneri macrimonit. 
^p. Legaciriis/Sc fideicomminariis cacica hypoclieca concedictfriii 

bonisceflacoris. 
100. An donacio caufamonis • nominc legariconcineatur. 
101' Hcredis bona, Hcuci ce(Ucoris, prolegaco cacixeiioncenficfw 

furobligaci. 

loz. TacicumTcgatorum pignus in cjuibus rcbus locumhabeac. 
AO}« Ecqujd teiUcor cacicaniiflamhypothecam, pro lcgacis intro* 

dudam , ceilamcnco remiccere auc prohibcre queic 
104.. Tellacor concra legem nihil cjuidquam ordinare poced. 
105. Tacicum legaconim pignus incer beredcs divi Jicur. 
lo^ Pignuscacicumdacurinfulzcredicori, qui pccuniam obrcfU- 

cucionemacdificii excruendimutuam dcdic. 
107. lIrbemruimsnondcformari,Rcipubl.incerc(l. 
xoS. An jusidudcacici pignorisporrigacuradeum, (}ul redemptofi 

operis nummos fubminifUavic 
10^« An eciam ei , qui in navem , aliamve rcm extruendam vel 

emendam nummos mutuo dcdit , tacitum pignus concedn* 

tur. 

1X9. Privilegium taciti pignoris non niH legibus nominacim co^c 
Aituitur. 

III. Sententia 1. interdum*;» & !• (T qui potior. in pign. veL br^ 
poth.hab. 

IXt. Pignuspnetoriumquid^&qaotuplex. f 
I if. Prartorium fpeciale pignus quomodo conflituacac* 
114. Jndiciaie pignus ^uid. 
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^lmb,fnodt^rec6ntrahit,ohUgatto. iSf 

^f. Interpraftorium&juclrcitlcpignosdilfcrcncia. 

Qi!« perfonx rcm aliquam pignon vcl hypothccae obhgare 
polTinr. ** 

ixj, Q^hus licccdicnarc : mulco magis iis liccbit obligarc 

Ii8. Scnfus 1 1. §. 1. fCquac res pignori vcl hy poch»c. datx , ficc. 

ii^. Dontrc eftpcrdcrc. 

jto. Quaunos tutor fivccuntorrem pupilii vel adolcfccntis oo. 
pigncrarcvaleat. 
^fit^ quatenus procurator res fui domini oppigncrtrc pof- 

111. Nun^uid tdminiftrator RcipubL rcm civitatispignori ncilciw 
► . quett. ® 

U|. Pcrqntspcrfonisnobis pignoris & hypothccx oblicttio tc- 
quirttur, ° 

r«4- Pignus non re<flc cftrarexrrane» pcrfonae , in autmfolutio u». 
tum in ipfo contrtdu collata cl>. 

Qu«rcsopprgncrari,veInon,poffint. 
116. Pignorisutilicasin^uoconfiftat; 

«7. Uno prohibito . omnia prohibitt intcinguntuf , pcr <mx ad 

id ,quod prohibicum cft , pcrvcnitur, 
nS. Scntcnnal.inquorum.24.ffdcpign.&hypotbec. ^ 
125». Dcbitor folvcns dcbicum , pignus quovis tcmporc potcft libc-: 

ijo. Res ftcrac, fanOa ^religiofai , 6cc. pignerttionem non rcci. 
puint. 

fjl. Libcrorum hominum oppignoratio jurc prohibi«tr 
»}2. Altcrtlterius odio non dcbet pracgravtri. 

m» Scr\ irutcspratdiaIcsutrumpignoridaripo(Iin& ^ 
H4- Quarcunque m crcdirorem transfcrh nequcunt, fruftra piono«- 
ridanrur. ^ 

tiS' InteHe<2;is dc cxplicatio l fcd* ail viac. u. !f. de pignorib. & hv/ 

pothec. -k. 
yj6. Ncmo fervientis fundi caufamftcercpoccftdcteriorem. 
i^- Scrvi wccs pcrlentlcs utwiij oj)|)igncf ari qucanc. 
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28i ^ f.Cr€ditor.^.InfiitHt/ ^ 

1{S. Recplancalientpignorldarine^uic. . 
d^y. Resaliena vendi pot eft. 

140. Racio diffcrendxincenSJIipcionem & pignus. 
114.1. Pluscautionii in reefljquaminperfona. 

141. Adiopignoraciuadacuretiameidebicort, qui rem,«lieAaiDp2^ 

gnori dcdic. 
14J. QuacenuseKempcionenuIlaafliodeTur. 

144. Quibiiscanbuspigmjsrci4licnacvaleAC,autconvalefcac. 

I4y. Vorenunonfitinjtiria. 

145 Raciliahicio raandato comparatur. 

J47. QiKjdabimtioyitiorum eu, tradlutemperisconvalercereaM 
potetl ..j 

148. CallidicaSfCum alterius damno conjunAa.impuniueiTcfKMI 
debec. 

449. An & quatenus rei propri^ pignus auternptio Taleac. 

1^0. NoQauneirevidecur, cuju^ nofuinea<^oncaiad idpcKfidua 

habemus. 

(. An« fi debicor » qui rcm alicnam ol>ligavIt i poilct^jus doiaiaus 

fiac , ex poftfaaopignus convalercac. 
152. Concrafadumpropdumdebitorvemrcnondebec. ^ 
1;). Iniqaume(\,a]iquem exruomendaciolucnimconfequr. 
j^4 An,{idominusreiHacheres debicoris. pignas-convalercac/iti 

ut creditori hypochccaria faliem ucilis , adverfus doniinum 

reipignoracae. concedatuc 
1J5 Conciiiacio ancinomix incerl.fi Titio.iz. de pignorib. ic hj- 

poth. &:interl.remaiienam.4i.ff depignorat.adVion. * 
1^6. Communi opinioniconcradicerc . arroganciat fignumpucacur« 
f 57. Vcrius Sc communis opinio zcjuiparancur. 
i;8 Duo diverfi cafus continenturin d.l.rcmaUcnaaL4i.f£de|Nip 
gnorar. adb. 

jyy. Hcrcs & dcfundus pro una eademaue perfona habencur. 
x6o Sencencia I. fi iervo. 20. ^ qui&a<)uib.rpanitnuir. libcrinpo 

fiunt.l. filium. )i. i!Ideliberalicau(. ^I. fiabco. 7.G eod. 
i6\ Heredi noniicetimpugnare fa(^um defun(flL 
i6x. Si credicor ignorans rem alienam pignori acceperit: ei a£ti« 

hypochecaria ucilis dacur . non quidcm advcffus dominuoit 

fcd ^ucmvis alium poflfeirorem. 

Nufflb 
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^ §lHth,modisrecontrahit.ohUgatio. zip 

^am.li lebitorrjrnahenaiTicrediconruodeciericpignon, (cU 
cnti , rem circ alicnam , pignusconvalefcac. -.^ 
164. Scmenna& intcll J<5hisl.i. ff. de pignorib. & hypochec. 
Itf;. Credicoh fcienti ncc concraria pignoracicii > ticc by pochecifu 
dacur. ^ 
Xi6. Conilderaclod.l. remalientm.41.fr.de pignofac.t(St 
167. Ecquidresfeudalisavafallopignoridaiipuilic 
1^8. Omnisaiienaciofeudiprohi.blca. 
169. Pignorisdaciocllalienacio. j* 
270. Emphyceutz oppignerare licet rem empnyteuticim > & uTu- 

f rudtuario jus fuum frutftuarium. ^ 
171. Racio diverfitacis incercmphyceucam (Ive \irufru<fh]arium,& 

intcr vafallum. 
171. Num vafallo fic prohibiu datio hypothccx. 
17J. Propric aliud pignus , aliud hy pothcca. 

174. PornaUa & odio(a inccrpreiacionc magis redringi dcbenu 
^ quamampliarl. 

17;. Qua fcudi aUcnicione fic vafallo interdidhim. 

175. Ceffanccdirpoficionis fine, ccfTaccciam ipfadifpoficio. 

177. InceUed^us l.rcshypothccx.y.f. incer pignus.fFdepignor.6c 
hyporhcc. 

17S. Tam pignoris .quamliypochecac dacio ccnfecuraUenacio. 

179. AUenacionc probibica, id etiam prohibitum vidctur* cxquo 
fequi alicnacio pocel^. ^ 

180. Nuncjuid, fi feuiidominus moppignoracionem confcnfcric&^- 
pollca, varaUo(inc1ibeTismorcuo » feuduni ad ipfum domi* 
num rediecic, dominus facisfaccre credicoribus tcncatur. * 

181. Confcncienscontradlui, fupcrreali(|uainito,cenrccurrcnun *^ 

ciarc juri, quodinre iftahaDuic 
281. Serael confcntiens , jure huic confcnfui contravcnirc ne« 
quit. 

i8|. Dominus fcudi rata habere tenecurea» qux ipnusconfenfuiit^ 
fcudogeftafivcalicnaufunt. ^ 
184. Oppignoratione jus rcalc conftituitur. 
'^85. Plcraquc fccundum fubjcdlain matcriam accipiendt. 
* An6cquatenusomnis conventio inccUigttur rebas fic(land<i|j 
bus. ' ."'v 

v - , . Oo 187. Coa« 



$.Creditor.4.,Inf{itut. 

* j^^7* Connderatio cap. i. $. ecit cliemulusv dc alkntt. feud, nfiK9 

tit.i^.f. 

£ lS8. Oa)nisdefinitionveregulapericulo(ii. 

'^8^. Andc quftccnus conrcnfus juri propiia ipiius confentientiii. 
pr;sjudicarenonroIeat. ,j 
]. . .' " . ' ipo. Naturacontra(f\uspignof isqu«. 

ipi. Confirmationihilnovi juristribuit. 
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. . . »^1« Quivultonuui, onmc idvcUccjiiftimatur> quodexilloiKC 
-^* ■ . . . • fario fequituc 

H, / . Ip). Quando juriscenunciadoprxfumatur» 

** '.• • . , • 1^4. Inclarisnoncftlocas conj^dhiris. 

1 • V i^y. PlurimviminterfcdifreruntjConfentire&obrigari. 

i^. In geneiali locutione non comprehendicur pcrfona loqueilK- 



' . . -r tis. 
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Itfj, Claufula , falvo jiire meo > qux jura refervtre intcUig^^ • 

:K ' mr. ^ . . . A 

Jj»8. Conlcnfus a dominofcudioppignorationipratftitus,etiama« , 

: > u(uras extenditur. 

'\ "h^j, Sencencia I.qusro. 5^4. in princ. fT locac 
'v* xoo. Inftantiaconfutacur. ^j«|t 

' • 207. Pignus.contrad^usbonatfidfei. 

»oz. Debitoris bona vcl gcneraUter , velfpecialit/er p^nori fuppo»* 

nuntur. 
tb|. Generallterquandbt 
104. Specialiterquandoi 

aof; Spccialis conventioetiamaccertu)nescomple<ftitur. 
lotf . Qnac padla in pignoris conftitutione fervanda.. 
207. Juftuiuav7iXP»jC**'^P*'-^"'^* 

zo8. Multa proptec incertum £ai(^um precium & evcntum pexw 

mittuntut. ^ 
209. Lexnvepa(fHopignorumcommiiroria,jureprohibiu. 
^o. Pa(5lioiftaquidhabeatproprium. 
{ 4ti. Intellechis I. fi fiindus. ttf.§.ulcif dbpignor. &hypoth.3iLii^ 
G. de pa(flis pignorum ,dtc. 

.' jfp,» Sentencia 1. fin. inprinc. ff. de contrah. empc 

f^. Sementi»iuk.C.dediAra^.pignoc. 
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§luih. 'moWf9ednfraf?h, ohltgdtio. 

f !4. An pa<llum comraiirorium vaieac » €\ ex iatenrAllo ypoA pignus 

dacum.adjiciacur. 
»15. UbilexnondiAinguitfibinec nosdidinguecedebemus* 
Z^6, Senfus l.Ticius. )4. fF.de pignoracact 

.1 &17. Pa<5liocommiiroriajuramcntoconfirrouinequit; 
JuramentumnondebecelTevinculuminiquicacis. 
Numcredicor)recundumconv:ncionislegem,propriaau(!]lo* 
ritacc ingrcdi pofTelTioncm valcac. 
120. MensSc rencencial.credicores.).Cod.dcpignorib.6chypO" 
chcc, 

Zil* QuodremelplacuiCyampliusdifpUcere non pocefl: icem>ro-^ 
lenci nonfic injuria : 6c quomodu hoc incelUgendum. 

4U. Vimomneslegesaverrancur. 

Inceile4l^usl.cLim€redicor.);.if.delurt. • 

X2.4. Incellcdlusl.quemadmodum.2p.$. i.if.adLeg. Aquil. 
«zf. Intelleifhisl 1. $ i.ifquodlegator. , 
• iti. Pignoris&hypothccaceffectusinquoconfiilat. ^ 
217. A(Slio Servianaundencdi(Sl.i,&quid(it. 
X£8. Quaii Serviana> qualis aiflio , & quibus nominibus appelle- 
tur. 

xi^. Credicor Scrvitna, velquaii Scrviana, adverfus extraneum poC> 
fciTbrem , principali dcbitore nondum a<5Uone perfonali coit- 
vento , expcriri ncquii. 

1) 0. An&quatenuscreditorjdebicoreinroIucioneceiTancefdiflra- 

hcrc pignus poilic. 
Explicacio 5c incellecflus 1. ulc. C. de jure domin. impecrand. 
ijz. Corre<fliojurisveccrisnonprxfumitur. 

2) ). Dejureprxiationis. 

x?4. Quipriorccmpore,potior jure. 

a^j. Jiispignorisfemelcredicoriquxiicum,fa^odebitorisdeceriuf 
ficrinequit. 

i^tf. GeneraUs hypotheca «nterior » Ipeciali poAeiiori prxfie£« 
tur. 

t|7. Genusomncsfubfecomplc^hcurfpccies. 
Sj8. Prior creditor haber.s fpecialem hypothccami ^ eiannexai^ 
'"fL gcncralcm,debctpriusexcuterefpccialcra. ^ 



Creditorhypothccsrius, tcmpore pior , praefertur & ReipubI«S 

6c fi(co. 

^o. Impenrz funerum ait^ue exequlArum omnc creditum prxce<-i 
dunc 

141. Cadaveranondebencjacerelnrepulta» 

142. An£uneris'unpenracrcditori,nonioluincacitafflhypothecaniF • 

fed ctiam exprefram anteriocem habenu,anteponatut. 
14). Verbum Comnc) nihil cxctudic. 

i44. Funeris impenfa vincit dotem : hacc ver6 viacit hypochccania. 
^ exprc(Tamantcriorem. 

S4f. Summai.& ilquis.i4.$ i.fCdereligiof&nimpt.funer. 

246. Impenrx&rumptusfunerisquiintclligantur. 

247. Ucriim vcrtcs lugubrcs, fafciac fcricx, 6cc. impenrarura func- 
brium nomine contineantur. 

148. Impends funebribusannumeraatur furoptus medicis , 6c (imi-> 
libusprzflandi. 

t 149. Ut&mercedcsfcrvorum,ancillarum&:mercenariorom. 
aj[o. Poftcriorpotioreftpriore, qui pccuniamnominaimicrcdidii. 

ad confervandam rcm pignori obhgacam. 
i.;t. Hujusdecifionisratio- 

ijz. Piipillusinre,exluapccuniacomparata,priorhabetur. 
Jljj. An mulier ratione docis indiftinde ommbus crcditoribus , noifc • 
^ modo tacitam„ fcdScexprclTamanterioremhypothecamha-; 
bentibus ,anceferatur. 
if4. Veriorfcntcntia. 

Mens 6c cxpofitio LafTiduis. u. Cod. qui pocior. in pign.habe*^ 

anL t ' 

Ubi cadem ratio . ibieadcm juris difpofitio. 
»/7. Mulieranceponimrcreditori,cujuspecunia reseraptacft. 
4j[8. ConfidcratiLal.£atisnocunM'C. inquib.cauf.pign.vcl hypoth- 
r cac. concrah. 
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260. Summa 1. in rebus. )o« d. cic. 

til. Difpoficio univerfalis ,maximcgcminaca, nihil omnino cxclu- 
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Quatcnus crcditoribus jushypochecc fcmel quacficum» non li^^. 
4ufcrcndi«w V * 
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|oi- Exhypothecaquxnafcatura<fHo,&quoraodonuncupetur. \ 
|0|. Piures incer pignoraciciam & hypochccariam aClionem diife^ 
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t ^ Ubjkitur hjcqutntus contra£^us, qui fc contrahitur, Pi^ 
^\ ^^/wfcilicet. Hujus verbi/^/j/r^r^jrtrcsprsccipuiinjurcro?^ 
pcriunturnotioncs. I. remipfam, qu£ alicuidaturpt* 
gnori, fignificat, hgc §. noftr§. ilfi, tjwi prgnw accepi(.§ ifem 
. Serviand- 7. verfndm pignoris. infr, de gilisntb. L fi (judfi. /. 
ftcdnvenit.Af. l. quamvis. 6. § fin, ibi^quidederitpignua Lftne^ 
* cejftrias. 8. ^.fannt/a»i.§.fen.(i' ult. l.fi ckm vendcret.w.f.Ae 
pignorat.aif.&tot.tit.ff.crC.dcdifra^.ptgfjor. II. jusinre^ 
quodexobligationchabetcrcditor, dcfignat./. i.inprinc. tbi. 
pigntfis contrahitnr. (jr §.f . ihi* antraSttm ftt pignus. &§^2. ihi^ 
pignoriobligaverit , drcLf convenerit, 1% inpr. ih/, nomenpi' 
gnoritihifit.&^. i.thi , proprietas pignoridatafit. &paffim. ff. 
de pignorat. a6i. L in noxalthui. $ 0 ■ ihi , aliejuid in earejus hd" 
beant ,&c. ff denoxalih. aLiionib. tot.tit.ffqua respignorivel 
hypothecA dataobligari non pojftot. tit.ffi. cjuib. mod.ptgn. vel 
hypoth.folvit. IIL ipfumcontradumrcucoavcntioncaiyCX 
quaif^hxcpignorisobligariodcfcendit, denotat./.i. § mlt.ffi 
de paci. L folutum. 11. §-2. ihi ,pignus contra^Hum ef/.ffdepi'' 
gnorat, a^- /. contraSius. t$.ff.dereg jur. Fr. Baldui». tn Com» 
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Qjnh^modUrecontrahit.ohligatia. ip^ 

mentar. depignor. drhypoth. cap. r. PaciustTj rpitom.jHr.Di^ 
fiut.iz. thefiL. D.Obrecht. Di/pHt. tf. ihefi. Schtgk. tn delihat, 
jur, Dijjfut. I/. /^<»y788.EtinhoclignificatQr>onn^.ale,nKO|U- x 
cJicio, pignusdcfiniturcontra^us,rc inirus , ncminafnsrqiio ' 
creditorircsaitcriustraditur^ob crcdiri renicucndifidcm fcu 
fccuritatem. argumentohHjm^. najiri, &i legjta. 9. J. stlt.^» 
defupelleilAegat. EodemfctemodopignusdchHiuntJacobus 
Cujacius/» Paratitl.jf. depigntrib & hypeth. yultejui hii n. t. 
Treutler. Dijput.\. tbef.i.vcl. i. D.Coiitga BoctrinCemn.d' ^ 
tar. ad d. l contraclus. zj. c. 4- n. dercg.jur- Ciphan. Di- 
£>ut. 2y ad Infitut. thef\% Stuckius part. i. exercit. Jujlin. 
dccad.io.aj/ert i./tt d.DichuT .contrailf^ireinrtm. (^h\-^'\' 
gnusncqucnudoconfenru,nequcvcrbis,nc€juclircris, Itd rci 
traditioncconftituitur, hoc§.nofr9 (^i.i. §. credttor^uog,.^. ^ 
Jf.de obligat. ^aciionib. Nec advcrfatur ^././. inprtnc. C' /-fi 5 
ccnvenertt.iS.inpr.jf. depignorat.alf.u\>\ pignns dicifur ctiam 
nuda conventionc,fine traditionc,contrahi.iVrfW id non dc pi- 
gnorc, proprre fic appcllato . fcd dc hypotheca, intelligcndum 
cft,*/ arguitfatisperjpicuc ^.item Serviana.^. verfnam pigno- 
ris appellati0ne.infr.de aHionib. Pignus, aptignodcdu^uni, ^ 
froprie & in fpecicdicitur rcs mobiiis, quz de manu in ma- 
numcrcditori traditur,ficquc ad cum tranfir, i,plebsesi.2s%.§. 
fignus.ff.de very.Jtgntf.zi hypothcca proprie cjus rci eft , qi: x f 
nudaconvcntioncobligatur, & cujuspoflelfjoad credirorc m 
non tranfit. /,fi rem altenam. p.§- propne. i.jj. de pigntrattts 
M^. Ad hanc diffcrentiam rcfpiciens D.Chryfcftomus , Com- 
mentar. Pfa/m.\%. Pauper, inqnit,nonhabcthypothccanu, 
4]uianihilpoifidct: non habct pignora, quztradat,quianu- 
duseft : prout emm /audat foxn. Merccrtus in Pro/egomen.tit. 
jf.deptgnerib.(jrhypothec. numer. Vy Pignus itcna contradus 
tik%d.i.i.§.fH.f,depa&. d /.contraHus. is jf.deregu/.jur. hy- 
pothccaautcm contra^iusnoncft,rcd padum. Bcrcho/t. hic 
m, 2. D.Bocer. 4d(L L contr^Slus, cap. s^.n.-jo.ffd. titu/. cdit. 3 . 



Enimvcro ad a(fiionem hypoihccariam quod attincttYnfCf 
pignus &: hy po£ hccar.i n htl intercll : quoniatn dc utroquc dA- 
tur hypothccaria adio. d,§.ttem ServiMnd.^.infr.de aSiionib, 
£tdchacad\ onc Mjrtianusagcns,faibit:intcrpignus& hy- 
potliccam tanrum nominisfonum diffcrrc. Lreshypotheca. f., 
J. tHter pigniu. ff. de pignorib. hypoth' ut lcgis irtius infcri- 
6 ptio oftcndit. Hinc (lacutum , difponcns dc pignorc , locuni 
ctiam h.ibcrcin hy^>oihcca, nontincrationcconcluditur. SU 
q lidcmobiigationisintuitu, hypothccacumpignorccadcm 
efhqiiiahaudmiQUSjurishabetis, cui non crt tradita poffcf- 
fio, q lam cui tradita c(l, fcd tantundcm uterquc cxzquo: 
pfoindcque toties abip(isjurtsaudoribusi(taduoconflindi|r^ 
^ pignus dc rc ctiam immobili , ut 6c hypothecam de re, 
mobili dici, ccrnimus. /. /. inprinc, LJtnecejJdrtds. 8. tn princdri 
^ l domo. zi.ff'. depignerdt, aCi, 1. 1. J. i. §. uUim. L lex veifiga'^..^ 
,ii.tt. thi.fundufptgnoriddtus.Ldehitor.jj.L cum tdberndm,i4^ 
inprtiap.jfdtpignorib.drhypothecL i, %.f n. ff.de religiof&\ 
fumpt fun. l.pdHum. 4 • Lcredttor. 7, C.depignerat, ait. /• 2. CVj 
' Je prator.pign, Connan^ lib ^. Commentar jur. civiL cap, n«| 
num. \,(jr2. DoneU. in Comment. depignorib, cap -vdrad rubr^ 
C. eod. num. i. Duaren. adtit.ff. de p4gn. a^. cap. l Baldutn. ittf 
iraH. de pignorib. &hypoth cdp- 1, Vultejm add, §. item Ser^ 
\'njiuna.7. num. 15. infr. de aCltontb. Atquc illi rationc moti^ 
Jhinc fentcntiam dcf.:ndunt Anton. Negufantiw in tra^, depi^ 
gnorib. ^hypoth.part, i.princ. num- g. Felinminc. cnm aliquuk 
pu5. d ext, defent.(jrrejud, ^efenbec. in Paratitl. ff depignO'/^ 
*^rib dr hypoth. num. 3. Hackelman. illuflritim quaft, DtJ^ut. 1141 
ibefi. Itt. K' dr Hcenonius Dijput. 1 3, ctntrtverfie^- ubidiffcn- 
ticntcs allcgat Saltcetum dr BartoL in d. Lfi rem alienam. p, §, 
proprie. ff. de pignerat. aci. Ripam in rubr, num, 6,j, de pignO' 
rtb. (jr Moz.z,ium in traSt. depignorib. ^ hypoth. cap. i. num. 18. 
^ibm novijjtme fuffragatur etiam Martinus Schickhardut 
Vtjput. 11. ad tnfiitut. thef^.fitb Itt' a. (jr refolut. quajl. prima^ 

^ ^ ' • • . . ^"^^ 



^jiik modu re confraiit. ohligatio. 2py 

Itaqacpignus,quatcnus nomcn gcneralecft,rubrcpignusin 7 
ipccic , 6c hy poihccam c6 plc^ens , appcHaci potcft rcs omnis* 
qus pro dcbito in crcditi fccuhtatcm obligatur ; doncc , quod ^ 
dcbctur,fitcxolutum,4rf.^«/W J.w^r/,/^/^ ruUe/M/t.io.^l, 
€ontrahitur.4 . D.Obrecnt.frddiSia Dtfput. /5. thefti. Petr.GrC' - 
gor. Tholoflih. 2$ fynt4gmat,jur.niuverfcdp.y num. ^ dr f . . r 
Praitcrcaindcfinitioncdixi, rr/4//«T/«f. Quiancminircsfua jj!. 
oppigncrari potcft. /. nequep/gnus. 4 ^.ff.derrgul.jur. Addidi 
itcm , ob credtti reflituendt fidem feu fecuritatem, Qui bus vcr- 9 - 
bis,ceudifFcrentiafpcdfica,hiccontra^usdiftinguitur4rcli- 
quis contradibus, re initis. Mutuum etcnim&commoda- y [ 
tum, rei ufiim ; dcpofitum cuftodiam rci dcpofitx j folum vc- \. 
16 pignus rccuritarcm debiti conccrnit. Quin, utclariilsTci v • 
cxplicetur, mutaum & commodaram fpe^tant utiliratcm de- 
bitoristaatum : depofitumfpc£iatutilitatemduntaxatcrcdi- ^ 
corisjptgnusutilitarcmutriurque, 6c crcditoris &debitoris; 
illiusquidcm,utacdttumipfiilte6fccurius;hujusautcm,ut ^ 
nimirum ipfi magis pecunia credatur, auQoreJuflinianoin 
hoc^ Ncqucenimfolcnthomincsbcnecauticuiquamtcmc- * ' 
rc crcderc fine pignorc. Nam qnod Martialis, Pocta pcrqu^lm 
lcpidus ac faccrus, fcitc olim de quodamThelcfinocecinit, 
Epigrammat, Itb. iz. idem dc plcrifque fcribi dici^uc hoc cxul- 
ccrato temporc poterit. 

Cumregotenummosftnepignorcj:nonhabeo ,iftqiiis» 
3 Idem ,fiprome /pondet agellu4 ^habes, * ^ ^ 

S^od mihinon credU veteri , Thelefine^^fodali: ^ 
Crediscolliculis ^arboribuf^^meis, ^ 
Pignus gcneraiitcr acceptum , aat voluntarium perhibetur, 10 \. 
aut ncccITarium. BalduinAntra^at^depignorib. &hjpothec, 
€ap»s.D.0brecht.DiJput,ts thef2 1- Giphan.in Commentar.de 
^Mvifionib.jur-thef. 9%. Heig.inprafenti^ numer.^. Volunta- \ \ 
riuiii pignus cft : quod vcl unius voluntatc (ut teftamcnto, : 
quando vidclicct tcftatoc alicui prssdia fua obligat inoneU 
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mtruw. 26. ib:, cterrt teftamerjto.ff. de pignerat a^. l.i. C.Cffrm-' \ 
«i/f/^^^rf/Jvclduorumniutuaconvcntiot.c conftituitur. 
l.i.ff de pignerat. a^. l. contrahitur. 4.^ dt p^gnonh. ^ byp(h- 
thec. Lu§ ult.ff.depadJ.jufio. 44.. §■ non r/ utat. \.fj. deujur- 
fat. drujucap. idquccxprc'«c, non olum vcibisirKcr pr3c(cn- 
tcs,rcdctiamlitcrisinterab(<'nrcs/.rr«'<^//«r. \} tnliu drl.pe' . 
nult. §. i.ff. depig»ortb,(^ hypcthcc. D^aeLtn trailat depign»^ 
rib.cap.y. aut racitc, praclumpra nia: rcm voiuntatccontr*- 

^hcntium. /. j. tot. tit,ff.tn ejutb. CTir ^^r n. vtl hyvothec^taci' 4 
te contrahtt. l. unic $. i. /i/, tn alti: Wi:Ut^ juru a> ttcuUs taci^ 
ta4^ypothecasineffe accepir/tm. C dt rti uxcr aiJ d. i t. C. cem^ 
munia de legat. Stuck. part. /. Exercit. Juftn. decad. i o. aj^ ^ 

fert.%. Ut.e, Petr. Gregor.d. Ubr.zi.Jyntagmat.juris univerJZ 
cap. 8. d' 9- 

12 Tacita convcntionc pignus conftiruitQrin rcbus invc£lis> 
&. iHatiski condudum prxdium urbanum. Siquidcm jus prae- 
fumit, tcmporc locationisitainterdominumilvclocatorcn» 
& condu£torcm adluni cfTc, ut induda, tam propcnfionc^ 
quamdctcriorationc,fint obligata. /. itemquta ^.inprincff^ 
depa&. Lt. ibij. Mercertut num.i leojure-^.ff. in cfuib' caujl' 

1| pign^vel hypothec taat. contrahtt. Lfin- Cod eod. Quod fi ta- 
incngratisalicuih.)bitatioconccira (it; cjus rcsindu£tx& iU 
lataenccpropcmlonc, nccpro dcrcrioraiionc, domino obli- 
gantur. /. Fompontus. in pr.ff.tn quib.cdufpig. veL hypothec- 
tdcit. coHtrahit. B.atio manifcfta cQ : quia jus hoc taciti pigno» 
ris fcu hypothccx cantijm caufa mcrcedis in adionc locati 
cftrcccptum,urdc ilUdominomagisfitcautum^^/./. z.ff^eod: 
At qui gratis dnmum inhabitat, adionc locaxinon tcnctur:* 
quia uuliam dcbct mcrccdcm^ (inequatocationonconriftic. 
L z.inprinc.jflecati. Ergo ctiam illius res inve^ae & impor- 

. tatximllomodoobligaripoflunt: nonquidcmpropenlionc> 
quoniamnullamd. bct: non ctiam pro dctcriorationcquia 

. aedes aon coadoxit , uc cc^e docuic D. Obrcchtus d, Dtffu^ ^ 



^mkmodUrecontrahu.obligatiO, ipfi 

1r/f . / ^.thef64. &fiqq. contra Accurfium in d. l. Pomponius. f . , 
ffAn quih. ^Atif.ftgn. 'velhypothtc. tdcit. contrahit. Planc non i ^ 
tnodo primi , fcd 6c fccundi inquilini bona induda <Sc illaca<- 1 
(ututogganniatLudovic.Roman. in fngnUriSs.J primolo- 
carori (eu domino zdium tacitc obflrida ccnfcntur. rtrbi 
gratiJ: conduxi a tc domum , & cgo poika in hac domo coc- . .* 
naculum alrcri locavi, puta Titio» qui & ipfc rcs fuas in coc- 
mcuium intuiit. Hoc cafu & rcs mca:,6c rcs Titii, quicoe- ' 
naculum k mc conduxit, tibi locatori primo 5c sdium do-^, * 
mino crunt obligatae, />fr textum exprejjum in l.filutum, lu 
^^.filutam. de ptgnerat. aHion, Ratio , cur & fccundi || 
>condu£lor)s llvc inquilini rcs domino intclligantur tacito , 
*cb':gatx. dubitandi quidcm hxccft : quia fccundus inquU^ 
linus cum domino non contraxir. Ratio autem dccidcndi - 
^cft illa : quia vidctur intcr primum condudtorcm & domUT 

num id cilc adum , \it quidquid vcl ab ipfo, vcl ipfius vo- 
#1 intacc ab alio illatum indudumvc fuerit , tacite obliga- 
ikXyivci rcputetur : atquc ita iplc Jurifconfultus Ulpianus/>i^, ^ . 
/. folutum. 1 1 . $. fin, & objicit fibi , & rcfpondet his vcr- • 
bis : ut non pa^io cagnacuUrii proficiat dominOyfedfitd pr§-* * 
fria, Qaafi dicerct : fi quis objiciat, conventioncm fccun- 
di condudoris cum primo fadam non dcberc proficere 
^ domino : cum per liberam pcrfonam obligatio altcri non 
Hf acquiratur. dtii. leg.filutum. 1 1 • §.perltberam. 6,f[. di£i. tit, < 
t j. I. Codic. per tjuas perfin. nohi* acquirtt. & proindc rcs (e^ i 
cundi condudoris domino obligata non vidcatur : rc*^ . 
^ponderi porerit, domino non proficcrc convcntionent 
ci^iecundi inquilini , fcd fuam propriamL/ , hoc cl\ , carcu^ '.. 
i^<]uam habuit cum primo : ex ea , tnquam , tacite ipfi dcv*^ : 

mino res obligata cA, non tantum primi, fed ctiam fo. > 
^ cundi condu^oris. Ncc cum his pugnat/.y/ in lege. 14, 
k ff' locati' ubi Paulus diferte refpondct , rcs pofteriotis 
^condudloris domino non obligari , fed fru^us duntaxar. ^ 
>4i^ »• ^ Pp M . Uam 
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Junfconfultus ibi dc fando, id eft, ptaBdiorufHco; Ul- 
' " pianus vcro in d. §.foLut4m, dc domo & sedibus, adec>quc 
it pfs^i^urbano, aperte agic. Certoantcmccrtiuse(l,pra:di- 
um urbanum difi^rrc \ ruQico : quod in illo tacite» in hoc non 
nifiexprcrscacrpccialitcnrcsindiiftaeobligcnturridcoqucct- 
iam in illo fccundi condui^oris rcs videanturtacitcdomina 
obiigatx, in iioc non itcm: quia rnhoc,/*fiir<rw,ncccflraria 
litcxprcflaconvcmiocum primocondu£lorc,idcft,colono: 
crgo&cumfccundo- Fiu^ustamcnfundilocati, nonmcda 
perccpti a primo cotono , cui dominus loca vit , fcd ctiam a fe- 
. ' . cundo , qui a primo colono conduxit , tacite domino obHgati 
ccnfcntur^ Et hoc cft , quod aic Paulus in d. l.fi in lege i^. §■ u 
, ff.locati. Wquecopiofius cxpofuimus i>i§.//r«i J^rvw^^-T"» 

num» 13» fiqq* infr. dea^liomb. 
19 Quodporrodi^lum cft,. inprasdium rufticum^icolono» r 
indu£ta& illara^domino fi ve locatori non cfte tacito paiJoob- " 
* ligara j fcd, ut ilia fint pignori , cxprcflam convcntioncm ne- 
ccffjariam cflc : id confirmatur primo per dt£i. l. eojjtre. A..f.in 
qutb. caufpign.vel kypoth.tac.centrahtt. £^,inquitibiNc- - 
^ ratius , fure utimur , ut qua in pradia urbana indufia dr tUatd: .^^ 
^ funtypignoriejfeeredantur y quafiidtaciteconvenertt. InrtT" 
fiicis pradiu contra obfervatur. Deinde idcm cvinciturrx 
'•'^ ^dipiftenda.j.verficAntercUciumquoque.infr.detnterdi^>\ih\ 
. * JuftiaianusImp.t£adic,rc5Coloniobligaridomino,quasip(e •. 
colonus pro mcrccdibusfundi pignori fiituraspcpigcrit, id 
cft, pignoriclll:, exprcfscconvencrit. Tertidcadem fcntcn- 
; » tia robur liinm accipit ex l.fi non induSid. f . C. tn qutb. cauffi- 
;* velhypothec. tac. contrahit. ubi dcindu^tis & illatisinfijn- - 

^ dum fpecialis & cxprcfla convcntio intcrccdir. Quartoaccc- . 
dit harccatio : quod, cum de tacito pignorcindu^lorum aut 
/avc£torumaguntJuiifconfulti, fcmpct mcmincrint pr«dii 
urbani, nunquam ruftici.^//m^/!//^.^.^</r^-f<J?.C^/^/^y^r^ ... 
. ito tit.ff.iirqmb, cauffign* vHhypoth* (4C, contrahtt» At vulgarc h 
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9^ih.modisrecontrahit,ohligatio. joi 

> incluiicncm unius cflc excJufioncm altcrius. /. cum prx. 
itcr.!2.tnpnnc^f,dejMMc.LmarnH^. z , . Cod.de procuratonb. 
Qumrononparumcoconfrrr, quodratiohujustacitipigno. 
-tisnonhabcatlocuminpraediisrufticis, */ pattlopoHoftende^^ 
.lur. num. 22. Deniquc hanc decifioncm Intcrprctcs rcccntio-^ 
«fcsplcriqueomncsfuiscalcuris corroborant ; Theophilus f. 

^''"^*^^ ""^''^ » ^'^'0^' Matth.m^^ 
.traUttnd §,tremServtana.7 tnfr^ deaatonib.Ctijac-& Dua- 
fen. tn d l. ttemquta. ^. f. depa£f. Connan. Itb. 4. Commentar. 
jur.ctvtl. cap. 1 6. DoneU. tn ira^. deptgnortb. cap. 4. Baldutn, 
tn Commentar. deptgnortb. & hypoth. cap. 6. Forcatul. Necyo. • 
mant, dtalog.y. A^^dr.Gerhard.decad. tfua/l.j. Hunniui 
Di/fut. iPjhef2f. Menoch. de adtptjc. poffifremed i.qua/l. 4. x 
ttam.sf.&fe^q alti^, tjuos Uudavtmwtnd,§.ttemServia. - 
na.7. num.ii.. tnjr. deaaiontb. ubt etiam Doaores dtfTenttentes 
ddduximtss, 

J^onob(iu [,certiiuris.s,Cod,delocato&conduefo,uhi 
Wofla , ciufquc Seaatorcs cxiftimant : pignus tacirum crc 
tammrufticis, quam urbanis prxdiis: fed in eo tantumcflc 
diftcrcntiam, quod in rurticis fit ncceflariadominifivcloca. 
toris rcicntja, in urbanisncccfl-ariacanonfit, ar^umento di^ 
^^/.5. ubilmp. Aiexander rcrcripfit, induda in prxdiumur- 
banum ctiam finc /cientia & voluntatcdominfpignonsuirc 
tcncri : aft m prardium ruflicum induaa,tencri jurepienorf» 
Ula. quaf voluntarc domini i celono finr induda. Nonob- 
Itat .tnquam: quoniam hujus diftinaionis nulla cft idonca ra- 
tio: lcientc, an ignorante domino finrinduaa,ut6(iprcra- * 
'^onJzxcxmadd, l, itemq^^^^^ q^J,,^ 
•wi,certt.s.Loddeiocato. potiusita accipicnda eft,utverbo 
'uoluntatts ^ntrdeutta intclligatur cxprcfla con vcnrio . ouem- 
.admodumfiimirur/;././»,^;,,,,/^.,. $. i.finttutb caufpton. . , 
'^Lhypoth.tactf.contrahtt. Siccjucrentcntia dia^r/ r.r/f. r. • 
^^dtlocat, planecnt cadcm, ^MxpraaUegatal. eojure.^.f.i» -'^ 



$.Creditcr.4-'Infiitut. * ' 

^iiniy. CAuff ign. vtl hypethec^ tacit. contrMt. ^ JtmiUu^i 

Miimirum induda & illata in przdiumrufiicumnonobligari, 
ciii volumate» idcd» exprersaconventionc.fcdinduda&il^ 
latainprzdiuraurbanum , ob!igaritacite,hocefl. fme volun* 
cate & fcicntia domini, (ive exprefsaconventione. RtliqMd^ 
qu£ huic veri£imd fententi* opponuntur , dtluimus in d. § . ttem 
% 1 ServtAns. 7. tnfr. de aQionih. num- 4. &feqq. Ratio porro ta- 
citi pignoris, five diverHtatis intcr przdiaurbana & ruQica, 
( , hxccft : quia olimRomxlocationibusprxdiorumurbano- 
rum folcbat plcrunque nominatim & exprefse adjici ha:c con- 
vcntio dc indudis & iilatis» ut e/rent pignori , qucmadmo- 
. dum & dc frudi bus in pracdiis rufticis , uti arguit l. ftfervus. 6u 

25 f . iocavi. i ff.defurt. Eaautem, quaiexpreise folira funtfic- 
ri, & adiiibiiri picrunque» ex fidebonaproadjedis&cxpreC 
lishabentur, licet dciisnihilnominatimcautumnt* /. quodfi 
noltt. 3 r. quia ajjidua. 20.ff.de adiltt. edtSf. l.Jam hocjure, 4. 

34 inprinc.f.devulg, drpupili.frbftitut, Cur vero Romx olim 
moris facrit in locationibus prxdiorum urbanorum pa(ftutn 
expreirumadjiceredcrebus itlatis, ut ciTent pignori , hxc vi- 

. dctur fuiilc caufa : tum quod eam in Urbem multi percgrini 
&ignotihominesconflucrent : tum quod proptcrcaritatem 
aedificiorum, t«t in magna Urbc, multitenuiorisfortuns2c 

-«:• paupcrcs non habet ent proprias domos vel infulas , fcd cocna- 

h cula palTim conduccrcnt : idcoquc domini & locatoresad- 

^ vcrfus ignotos & paupcres dc merccde habitationis feu pen- 
fione fibi profpiciebant, obligationcrcrum illatarum & indu- 
dlarum. Francifc» Balduin. d' Commentar depignortb-cjr hyp$.- 

- thec.cap.6. Ca:terumcuraliudjusfiieritinpraEdiisrufticis,i£l 
> caufa: fuit : quod pro illorum pcnGonc &mcrccdcnontaQ« 

' tum propofitum cflet dominis pcriculum : partim quianoa 
ita ignotis loccntur fundi : partim quia pcr fru£b js fundi, 
quos p ignori c{fc conftar, domino fi vc locatori fatis iit confui- 
tdXEk.l.tnpradt(6. j.jf in qutbus cauf ptgn. velhyp9<hec*tacih 



Qjiih. modis re contrahit. ohligatio. ^«yi: 

ithltrahit. Donel} U trAtf. dfpignortb, cap. ^.rn fin. Bronchor/i. 

*^ l(liiriiii^ di .gcnicrnotandum:indu£^:a(putamancipja) ^,5 
& ill ta (nc mpcrdiquam fupclic£lilcm)cflrc pjgnori, non vcio 
induccndaaurii fcrcudajadco.utctiamficxprcisecoiiircncrif, 
ut inducia (ivc illata Gnt prgnori , antcquam inducanrnr, (\ ca- 
4<*.maliidcnturpigitori, is potior fit in pignorc: cuninonrx 
coiivcntione, fed ex indtdlione pignus contr.ihntur./.^^//tfr 
eff. u.§.// colenfu • z.f» qui pctior. tn p.q^n.velhypethec.habeaKt, 
Eodcm confcrttcxfus tn l- fi»6nindt(£}a' 5. C. intjutb. tiait/ fi. 
gntiivelhypothec.tacit.contrahit' ubidcfando, & mancipjis 
incumnon indu£iis, ncqncfpccialiterfmfundoenimexprcf- 
fa & fpeciaiis rcquiritor convcntio, ut fupra demonflratum) 
obligatis rcfcribitur. eanonpofrcretineripropcnfionefundi. 
Ratiocft: quia non ciant fpccialiter obligata, neque ctiani in- 
ducia: acproindcpignorisncxunon tcncbantur- Scd &illud 2.4 
obfcrvaru pn dignum eft : ea tantiam indu^a vcl iilata pignori 
clTe, qux co aninioindudafunt, ut perpctuo (quamdiu fci< 
Jicetduratlocat'o)fintindcmo. Linpradtis.7.§,i,ff.tn (juib, 
tsttf. pig»u6 ^ vel hypothec. taett- contrabit, i- debitor.jj. in 
fitt ff. deptgnortb. & nypothec. Nam fi rcs in domum fint iila- 
tz, non ut ibi fint, (cd ut mox, aut paulo poft alio tran&tc^ 
rantur; ha; tacito pignore non obftringcntur. Verbtgratta: 
Mercator aliquot cado9vini, ciam non poffct ftatim in tbro 
vcndcre, depoiiiit in xdibus condu^is ca mcnte , ut intra 
oftodiesadaliummercatummitterenturr Hi cadi tacito pi- 
gnori non erunt (ubje^^i: quia inxdcscondu£^as,utibima« 
ncrcnr, non flicrunc illati . Sic fi belli caufa , aut prop tcr latro- 
ncs, quis ex viila fiumcntum deportct in urbem , eo animo, 
ccflantc periculo eodcm reportetur : lioc certe fjumentum 
con erit pignori : quoniam non eo animo illatum eft ia « 
«ibem ^ ut ibi cflct, fcd ut inde in villam leportarctutr 
^ ■ .-■ ■ Pkso 
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% ■ H«cqucdiftindioinrcrrcsiapra:cliumurbanumillata5,utfint^ 
ibi pcrpctuo, & intcr illatas, ut tantumadtcmpuscxiguum 
^ Sbi fint, confirmaturctiam argumcnto /. exfdiis. 5/. J. rerum 
' . •• jtutem.\.ff.deh€rediy wjlituend, Et ratio cjus non obfcura 

Jv. . '^' ''^ cft.quiacumrcsindomuminfcruntur, utaliotransfcrantur, " 
' -/^ * . non hoc agi vidctur, ut illx fintpignori:ciimhocpignusfit. 
f •. ' ^ •• locopcnfionis.quiEplcrunquctcmporclocationisclaprofol-'^ 

~ ' . • vitur. 
[• * J.7 Qua;ritur autcm dc mcrcatore , qui plcrunquc mercet • 

: ' * '." importat in domumcondu^am, ut easpo(leadiftrahat,flC* 

fion.ucfemperibiremancantjanillzpropcnfioneintcUigaa*^ 
^ ' . .. / turtaciteobligatx>£tiUastacit^obligatasnoneire,opinantur 
- • ' ■ Angelt4s^jMf0n in^.itemServutna. 7» ififr.de dStioHiy.frout^ .. 

, s eos refirt Hermannus Meyrer. in trdif, depigttorih. & hypethee,^ . 

titut. /8. num- 26. Mexand. iuLfi^ tonftante. 14- in princip-in 
' ^ \ f ffrti* pdrtitprinc. i» verfttemimquumtum , &c* f.fi- ^ 
Jj^ ' . . y- lut. m4trim. Bddus im l. certi jurii. s • C. dehcdto^d' Negufam» ^ 

; , timintrd^dt,depign0rih.^hyf9th.4.memh'fecunddpdrt^pr, 

, .1 ^ ' num.ish Scdvedumiliascft,iUa5 tacitepropenfioncobftri* 

/ . ' * ' ^as ce nfcri , per textum evidenfem in L cum tdberndm .i^.ito^ 

':\ : '*\princ.jfdepignor.(!rhypothe(.Et<\m2non\mpor<2tomacs^ 

' • ; ■ • merccs mercator , ut alio mittat vel tranfportct : fcd , ut ibi 
'J . :' '\. Biancant,donccvendat:quodfatiseftadhoc,utlocatorifinc 
9 \ • . v. pigaori obligatac. At quid , fi mcrcator has mcrccs , ita taciti > 
' • " . 38 pignoratts , vendidcrit : num pignus durabit ? Er ait Scarvola " 
' /' #'9<:/././^<noQdurare,hacratione: quiahacccftnaturaaccon- 

It ' - ^ ' ' ditiometcium,utdiftrahantur:fcdtamenutdominofitcau- 
^*':^r J • . . tum I fi mcrcator alias merces importct , ha: denuo ilii obligap 
, \: ' 'f ' tx crunt. Quo facit tcxtus in /. grege, 1 3. in princ.ff. depigno» 

rih.&hypoth. ubi grcge pignori oMigato, dccedcntibus ca- 
• pitibus quibufdam » fi qua poftea comparentur , vel adnafcan- 
'• .. ' tor,nihiiominus pignoritcnebuamr. AtqueitdfimtiuntMym^ ..; 
i ' ^ 'j-. \fitger. tomm, it Zdfius numer, 10, emmfiq, & Schmeidevvinm^:;^ 
. •• s ^ . .. mum,y^^^'^ 
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, §iuib.modurecontrahh.ohlig4tio. }of 

fhim }S. ^ 39. i» d. §, item Serviana. 7. ele Mmonih. Rdldninut'' 
%m CommentMr. de pignorih. & hypotk CMp,6, HMckelmMnM^ 
JfMt. quMftton. tUuflr. lu thef^, Ut. m. &Stuchti6pMrt. r. Exerci- 
iMt.Jufttn. decdd. 10. afert. «. ///. e.^Mg.jpf. Mdfinem. Eidcm ' 
dcrcvidcranoscafusdiftingucntcm & conftitucntcmjaco- 
bum Mcnoch. remed.s. de adiptfe.pojpjj: quMft. 17. nmm. i jr, 
^Mltquotfeqq. * ^ 

Qu a:ritur itcm dc co : nunquid rcs in pratdium utbanum . . 
illatac , anrcquam pracdudanrur fi vc in in vcntarium rcdigan- 
tur, autarrcacnturpcrlocatorcm, alicnarilibcri, hoceft,li- ^ 
nc pignoris ncxu, poOint ? £t rcs iftas i pignoris obligationc' 
minimecximi, vcrius vidctur, Mrgum.ldehUorem^^. Cod de' 
ptgnorih. & hypoth. &l.fi dehitor. ti. C. de diftrMa. pignorum. 
cx quibus patct , quod rcs fcmpcr cum fua caufa & oncrc 10 
tranfcac Hucqucconducit, quod tacitam pignus non cx \. 
prxdufionc.fcd induaionccontrahi .rcfpondcturw/l^. &IL * . 
feqfftnjuth. CMufpign. velhypothec^tMcit. contrMhit.Litem^ 
qutM.^.f,depMa. £tabfurdumcftdiccrc:rcs,fimtilatqucin ' 
prxdia urbana induaac fucrint , obligaras ctfc : nihilominus^ 
autcm cas li bere conduaorcm , finc oiicrc tacitsc hypothccx, 
ahcnarc poflc: ut fic locatorcarumcaufa, aaioncScrvianl ''^ 
advcrfus poflinTorcm cxpcriri ncqucat. Idcm quoquc proba-* 
t^iexli.fdeSMlviMnointerdtei.&U uC.deprecMrio& SmL^ 
'^^^'^'^tnterd.UczohikztLe^ 

velhypoth. tMc. €$ntr. ubi bona illata , antc indufioncm fa-v . 
aam,abrqucullooncrctacitaihypothccar, alicnantur. NMm' 
favorc hbcrtatis illud fingularitcr piacuir, ut gcncralis hypo-* ' - 
thcca non impediat manumiflioncm fcrvi : fpcdalis autcii^" 
cam impcdiat. lu&^. Cod defervopign.datomanumifi 
ch. 6.ff.tnqutbu6 CMufipign. veLhypoth. tac. contrah. Cajtc^ ' 
rumcumdicitur,fingulariiurchoc tribui libcrtati, ut inqutf 
hnus non prohibcatur fcrvum manumittcrc,priufqu^mloca> 
tor a manum in jccit, cumquc vduci indufi t : fatis apparct, rcs 

Q.q aUass 



\ aiias ab inquilino liberari abalienando non pofle. Jus qulp-^ 
pe iingulare in uno figniikac , jus communc clle concra- 
rium in aliis. Eaque dc re divcrfas opinioncsalunt Jafinntt' 
mer»77. Schneidevvmm numer. j-j. Zafitis num. 2.7* 2% ad 
d. §, uem ServtMna. 7. infr. de a^ignth. Wefinbec. tn Para-- 

. titl.ff.in quih. cauf.fignu4 , vel hypothec ta^it.contrahit. nu» 
mer. nlt. Balduin. d- cap. 6. circd med. Neguftnt. di£lo mem^ 
br.4. numer^MuD^ohrechttisDiJputat. lynumer.So. & mui' 
t^fiquentth, 

)i Quzritur quoqae convcnicnter : an libri Studiofo* 
xum, in habitationem condudam illati» pro pcnijone loca* 
. tionistacitcobligcntur f Etobligari affirmatFrancircus Cot^ 
nanus ithr.^, Commentar.jmr. civil»caf,t6.num.%,infine^^ 
Scd rcAius alii communiter negant, argumento l. ohltgatto^' 
ne, 6, cum 1 • fiqmentihtff. depignorib. ^ hypothec. ubi dicitur, 
^ obligatione gencrali rcrum neutiquam contincri ea, qusia 
ufum quotidianum habentur, 6c qux verinmilc cll , qucn- 
quam fpecialiter obligaturum non fuilTc. At libri Studioforum 
in ufum quotidianum habcntur : necipfi verifimilitcr illosob- 
ligaturi fui(tcnt. Ergo gencrali obligationc bonorum, ctiam 
f4 cxprcfsa, libri non veniunt. MuLto igituc minus tacita obli- 
« g^tionc gencrali. qua inquilini rcs omncstacitencxuipigno* 
ris fuppoHtx crcduntur , vcnirc poterunt : quoniam major 
Vis taciti , quam cxprcffi , cflc ncquit , ar^umento leg. ex^- 
. ' * f^^S^' ^ 9r* ihtqme Dd ffl de regml. jmris. Eodtm pertinet Am^ 
thent. huhita, Codtc. ne fiiim pro fatre^ , ^c. (ir l. execmto- 
res.7'Cum Amthent.agrtcmltores. Codic. qua res pignori obli^ 
garipcffunt ^velnon^^c. Et hanc fcntcntiam explicavi 
ubcrius in di^. §. ttem Serviatta^ 7. numer^i%, & fiquen» 
i tibus, infia de a^tomb- Eamquc , prxtcr Intcrprctcs illic 
kmc rclatos , dcfcndunt noviffmic Do£ior Hunntns Difi>u^ 
■Jtat» 19. adlnftitut. thef.i6. Martinus Schtckhardm Dtjpm» 
tat. t z.thef.7,adUter> d. ^ Aadrcas Gerhardt duad. 14. qua^ 



Difcrcpant ctiam & controvcrfantur intcr fc valdcw 

Ixxaorcs : an bona minoris viginti quinquc annis in pr«. 
;«dium urbanum, non adliibito curatorc, iilata & invcdU 
* racito pignorc pro pcnfionc domus tcncantur ? Ego (ctG 
**tJonnuJli, haud in infimis fubfclliis collocandi JurcconfuC 
' ti, contrarium fcntiant . Frdncife. AccurfiM , Bartolm, FuU 
'^^ofim , Salicetm & Coftalim in l. item quta. 4. ff. de paaii 
jMCohus MenochtU4 in traaat. de adipife. pofejion. remed. . 

numer. 8t. Angelus numer. 4. (fr Johannes Scbneidevvii 
^ui numer. 44. in dia. §. item Serviana. 7. infr^ de a^t»^ 
^miym , Everhardus Bronchorfttus centur, 1, mtfeeflanearunk . 
-tontroverfiarum , affertion. 76. & CPdartinus Schickhardub 

di£i. Dijputat. 12. thefy-fub liter. d in fine. & refolutiotg^ : 

quiftion. 3. tcncri illa omnino cxiftimo ? tum quia nuf-^ 
^uam rc$ minorum ab hoc tacito pignorc cxcipiuntur; * 

tum quia tacitam hanc hypothccam Icx ipfa inducit, 
vtum quia in pignorc non gravc rci damnum vcrfatur: 
^rtitra curatoris vcl judicis faftum j adeoquc fufficit dc- 
'i^crctum Icgis , argumento leg.fed fi pecunia, 3. §. r. ibi, qui^ 
rmon ex tutoris , vel curatoris voluntate idfit , (jrC' f. de re^ It 
Hus eerum , ^utfub tutela vel cura funt , fjrc. leg.furtofus & * 

fuptUtss. 4^.f^ de obligationib. & acftontbus. Ncquc ob- \7 . 
•Aat, quod res minorum obligari non pofllnt finc dc- * 

crcto Praetoris, <5c cauf» cognitionc leg. lex , quatutg, 
., res,22. Codic. de aiminiftration. tutorum vel curatorum^ 

"'&pfcuntapupHl.fsenerand.leg.magisputo.s.%,2.^3.(irtof ' 
^.fttuloff. de rebus eorum , ifui fub tuteU vel curafunt .finedel 
-xretro^ non alienand, vel fupponend. &c. Id namquc dc cxi 
prcfsaobligationcintclligcndumcft: hoc autcm tacitum pi-i 
gnus ipfo jurc & intcrprctationc Icgis inducirur , mo^'^\ 
fdo daum. Ideoquc & in leg. i. § ulttm. cumieg fiquent. 
j^Digeft. dsSio titulo , fubindicarur difFcrcntia intcr pignus rci 
pupillaris cxprcfsi convcntionc & taciti induaam^ : 
*y . . ; - Q<1 * . Quaro 



3oi J! CreMtor. Infiitu^-^ - % 

Qxirc cftmiprapcrminorc nfi£la oiiiludiodomftsxfafeaf^ 
**dw6, ut fi ta ca nj»i ir lacris, nccioiiufgrum <o(biui poflfit;. 
qaUibcni&ciiligjnrispatri fim usufti lofd. argum^ 

ti^jalUc(lraii«^»curdC(CS t\ iuaoaiuinii:ara:Qoncl>^g::flB: 
. cctiicaiitur» Arqac haric Of> ;taac'ii,.CCttomni» mscqu<ili* 
fn.im & rcccpt.flSmam. rcncnt B^tiiiM &:*dHtm(itCajhoim 

dedonat int.vir. f^ruxnr.^.fin.vtff ei^id^ fimuiier , (jrc^ 
AlexjttdJn Lfi , confiante^z^ inprincff.Joiut.matfimon.G^* 
mez.iu6 num, zf. Bellonw num ^ Jafin num. f 7. ind.^. item^ 
StrviaMa. infi. de a^onib^ Kegufa/tt. d. traUat». de pign§* 
rib, hypothec. part,z, memb- 4. nmner: /54. Soarex» tn thcm 
Jaur.recept.finttnt. lit. C. numer» 217, Cail ltlri.z. oBfirvat. 
Bum. t. &fit{' D'Boceru4claff^t. Diffut..ii.thtf,ss*tdit'2. HaC'9 
; kelmanjyifiut.ijuaft, iRuftrj kJhefis.fiib lit.B.Matth Stephani 
$iitt*h ^Maft. Stuckiudpart, i - Exercitat.Juftin. decad. 
gjfirt-t, ltt.e.pag.3p^' & Hieronym.de Cavallotinctmmun^ 
fpim- contr, c§mmun. quaft. ti^t.alti^ptreum relatii. 
jll^v^'. Ambigjtur in&pcr dc co : an pccunia (ivc nummi , iiDv 
f taediumcondudumillati > tacire obligcntur } Etdiftinguunr. 
^ Ihtcrp rctcsquidamintcrcosnumfros^qui co animofuntil» 
lati , ut ibi fint pcrpctuo , tanquan; thclaurus (folcMt cnim bo- 
ni parrcsfamiliasaiiquampcc» ni^ifu, vcIutpccuUumaliquod^.. 
fjy- Tclcrvarc & rcponerc in iilus neciflarios. /,Jj chorus, jp §,t^.- 
JF.</f/f^4/;j.jiuthiduntaxarf]Btobl gati;&intcreo$,quiim»'^ 
l^nartur, & quotidic cxpi mintur , ut hi non fmt obligatL.'- 
ijuiaiftiac hocnat &tD:mar;(unr,nrnutrctineantiir,fcdut 
ex^i dantuc. D.Zaftm num' 22 S^ bftetdevvtnus num. 40^- 
J9 ind.§ item Senvianai j.in/r,.dea^ti/nihm. Mihi vcro, quiCf 
quid dicant alii, on:nc» tndiQirdenirnmiinprzditti» urba^ii 
num illati vidcnruiobtigati » argi^mcnromr rcumi quzin do&^ 
Bium condu^m iavvdx tautc pi o piaiionc ob)igantur,nofli > 



«^iidcminfpccic&parriculirircr.quoadindividua^fcdingca . • 
Bcrc & imivcrfal tcr. Quamvisctcnimrpctic$incrcium\cn- 
dantur: tsmcn rcmpcrahsllbftitutintur, quz dcnn6p'gncv 
ictZ€\toob(\i\€kxtcncvtur fi/rtradi/kwfipranum-ij^cjrfiqw ' 
)txl.CMfm t4rberttam,S4" m frinc ff.de pignorib. (jr hypetheC' Sa * • * ' 

ciun & nummr pigrorc gcncrali coAtincantur linc nlla dr- 
ftm^tioTJc, d. [. CMtn tabernam, s^. §. ntr. ubiBartol. ff.tod- L 
idemj^ j.^uU.^-e^uipofior.inpign^^velhypothec.habeaut - ^ 

ciruai autcm pignus fcrcfit gcncraic quoddam pignus : rario 
poftularc vidctur, ut & nuDimi in domum imporrati fint pi- '/ . • 
gnori , Hvc ;n : hcfaurum rcponanrur » (ive noiT; modo illati c<y 
animo» nt jbifinr, donecexponantur- Namqnincxpon^poC-^*^ ' •* 
finr, ntmcrcc* vcndi,.cum haec caTumrcrumfitnatura.rul-' 
\\x% d^bitfy. DeeodemTideNeguJantiumin trd£i'depigftortb^ ^ - * 
^hypoth.part.t.memhr ^.num-i66^ 

Diibitaturpra^crcadelc^ulis, vcftibus, pannis,ciCis, 40 
& fimililibus rcbu^, qnarum quotidianusfi^lctcflcufirs, ol hm 
iilatorum&invcdlorumnominecontincanrur^adccqt^c ta- • • 
citcobligcntur? Etnoncontincri,ncctacitcobl"garr, cfccent*' 
plcriquc,. drgJ ohltgatione generali. 6,6rz.U fiqtf ff dtptgno^ • ' . 
rib. cf hypethec. Baldue in /. certijure. 5-. in 6. tjuift ( . dr /rca» * 
to, Angelw nu. 1 <rJaJon num.ti hofij^ cum aliis reft ter s Schnet' ' ; 
devvinud num. ^ijnd. §. item Srrvtana. infira de a&iomb. Scd * S ' • . 
u(utamcnobtinuit^utta€itecb''gcntur,n'aximcfiinquiliru9^, . 
rcsaliasnonhabcat. Undcrc^cZafiusmi^.J /r«»4S"^r^M»^. ^:- . 
num. 22» adfin. autumat : fiipclkftilcm , quat cxtat rcmporc t 
ptnfionisfolvcndap, taciiccbfjgatamclTc» ^ri^^ir./Jrif^t^r^^/if/. 
cum tabernam. ^ 4 ff.de ptgnorib.^ hypothec qua m in hac ma- 
cedaaurodignam vncproRunciar^ r ' 

A' quiddcinftrumi nTis& chircgraphis,indomnmcoii- 4p 1 .. 
dudamilUtis , diccndi m ? f.r & ca tacif c iocatcri c bligata vi- 
<fcbuntur ? Et mulri aiuiit, non 'p/as tnni um c bartas.ftd ctiam 
•bi gatioucm & nom;iia fivc dtb ta chaitis comprchcnla» r' * 
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§.Creditor,^,InJlitut ^ 

vidcri ohXxg^SiX^, argu.l.fervumfilti. 44. ^.eum ytiui, s-ff.d^te' 
<g£t, I J. qui cbirographum- ^fi-ff. de Ifgat. s, 1. cum ctnftet. t, 
C. qrarespignoriobUgaripoJf.\xh\lm^^.Sc\cius & Antoninus 
rercripfcrunt : cum , qui inftrumcnta agrorum fuorum pigno- 
ri pofucri:, dc ipHs agris obiigandis cogitafTc. liegufant.d, 
trdSi. de^ignorib- hypothec.part. 2. membr.4. numer.i^y & 
feq.infin.mbipluresadhoccitdt. Scd ifthzcopinio vix vidctuc 
\ probabilis \ propccrca quod indrumenta vd chirographa > fcu 
nomina dcbitorum fubgcnerahtatc obiigationis non tranfire» 
inanifcfti lit jUris. /. Caju6 Sejus, l6-tn princ.ff. de Ugat. 2. Et 
^ hacdcreinfpicejohannem Fabrum, divcrfas Gloflugrapho- 
rum opinatioQCS rcfcrentcm, in d §.itfm Serviana- num.f» 
infir.de aifiontb. 

Poftremoqusripoteritdcrebus alicnis^an &hx, abin* 
quiiino in domum condu^la illats, locatori tacice pignori (InC 
obligats ) Arque obligacas non cfTe , ccrcum cft : quoniam ne 
. cxprcfse quidcm ilix oppigncrari aucobligari pofTunt. L2.ff.de 
fignerat. a£i. l. quapradium. 6, dr tot. tit, C.Ji altena respigno- 
rtdatafit. Qupdtamcnitaaccipicndumcft: niHdominuscx- 
prcfsc in pignus confenferit. J-icct cnim fcivcrit , & paflas fuc- 
rit, rcm fuam infcrri ab aiio in domum condu^amrnonta- 
men continuo ccnfcndus cfl inpignusquoquctaciceconfcn- 
fifle; nifi forfan dolus ipfius intcrvcnerit, argum. l. Cajus.%9, 
ff. depignerat. aci. l. 2^ C.fialiena res pignori data fit. l.fi fine, 5. 
Cod. adfinatufconfult.yellejan. Idcmquc probacur Jactbo de 
Arena , Cyno , Baldo & Saltceto in d. l. certiJurU. 5, C. de Ucato. 
Fabro njtm. r. in fin. Schneidevvino num 45- & ^6.ind»§» 
item Serviana. 7. infr. de a^ionib. Quamvis alitcr cenfeant 
gloffa dr Alexander tn d. l, certijuru. Cod. delocat. Jafen in d. $. 
item Serviana. num. f^. infr. de a^ionib. Bartol. in L qua dO' 
tii. ii. ff.folut. matrim. Nfgufant. d.part, 2. membr. 4,n. 1/*. 
^ HermannusMeyrerintra^. de pignorib.(jr hypothec. ^^* 
tit.i%,nMm,i0.^feq. : , j ^ .■■■f^ 

'yf^,4 ' V ' , NcccC 
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fnoWre cbnfrafnt. ^MigaUo. jfT. 

Ncccflariumpignuseft,quod ncccniratcfuadcnTecon 
ftituitur: &hocrur(usinlcgitimum, & prartorium^diftingui- 
tur. Balduin. in traciat. depignorth. hypcthec- c^f j HtigiM 
hkHur»» \ z.D.Obrecht .Dilput . is^thff ic6 \07 Lcgitimum 
vocatur, quodicxipfaintroducit, invito ctiam domino : id- 
qucrationefcucontcmplationcpcrronac, vcl rcfpe^tu tci fivc 
caufa:. Boneli tn tra£i. de pignorib, cap. s- fn princip' Ratiorc ^ j 
pcrfonx, primo tacitum lcgitimum pignus tribuitur fifco »n 
bonis omnium debitorum fifialium. Hoc fiquidcm jus cO fifci^ 
ut{latimfuidebitorisbona,tamfutura,quampraercntia, abr> 
qucexpreflafpccialiqueconvcnticne» fibi pignoris nexu dc- 
vinciat. /. AElianus. i0.ff,demanumijjion' l. aufertui%^6 f /• 
fcui.ff. de jure fifi. l.2,drs.C. deprivtleg.fife. l.i.drt. Ccd. tn 
quib. cauf pign,velhypotheC'tacit.contrahit.D.Bocer,eUJf.t. . ^ 
Dijfutat. 12, thef6 1 . edit. i. Ejufque ratio haec rcdditur : quia 
ctim omnes fortunas nodras , corpus etiam & vitam , Reipt^ 
publicz , cui nati fumus >debeamus : bono autem publico pc- 
cunia fifco comparetur} ut quz una pacis 6c bcili , ocii & 
ncgocii , rcrum dcniquc quocunque tempore gcrendarum 
nervus exiftit : zquum fanc e(V, ut fifci debitor jure pigno- 
ris ad folvendum cogatur : quo ea , qus ad publicam cau- 
famrcditura funt, omni modo diflblvantur. D.obrecht d. Di^^- 
(futat. if thefm. Connan. libr. 4. Commentar. jur. civtl. 
(4f. 1 6. num. vMeyrer, intra£l,depignortb.^ hypotheC' lib. 2. 
tit. ). num. 10. ^tit, 4- num- is. Debitorem porro intcUigi- 
mus qucmcunquc , fivc ex contra^iu fit debitorfifci , fivccx 
alia quaiibct caufa , ut cx caufa tributi. dA,\,&2, Cod. in qui- 
hus cauf ptgnus , *vel hypothec. tacit, eontrahit, vcl cx caufa 
primipili- l.fiitis notum. ^Xod. diii.titul. 6c omninocx caufa 
adminifirationis non tantum prtmipilarix , fcd cujuni- 
bet muneris , argumento l, cum te.j ff. neuxorpromarito, (i^c, 
L t.ff, ad leg.Jul, de vi public, &l. i» Codie» de privtleg fifci^ ^ 



j/Jf • §,Creditor.^.In/iitue. ^ . * 

47 Primipiluicftintcrcenturioncslcgioni$prinius!<jui &priml- 
piticcRturio, 6c prhnuai pilum duccredicitur^ Livioltb, 6* j, 
^ 6 'item Vfgetio libr- i. de re miUtar, cdf -S.d' Cajare de beU$ <■ 

^ £ivil'lib. 1. dr de beSt Gall. Ith. 3. id^ tatiiis explica/ Schardiiu 
in lexic.jurid. in verbo , primipiluf^ iirc- dr Aufonim Popma 
iib.^.dediffereut» 'verh-invery.primipiiiis.fag.i^i. Aftinju- 
fc noftro primipilus perhtbctur muous quoddam militare, 
ncmpccura anaonx militaris./.y2/if///. 3 ibi/jue CmjaciusdrG^' 
th^fred. ^tordtnariorum.j, Cod, decohortaiihm ,&c. &t$t, 
iit. C. deprimi^ilo. Ut igitur cjus, qui alia muncraadfircum 
pertincntia adminiilrat, bona, tanquam dcbitoris flTcalis, fuot 
iifco taci^ obligata : ita & boaa primipili, fi ve ejus^qui res pri- 
mipilarcsadminiftratjaeccjastantumipfiusbona.reduxoris 
quoqac c)ufdem dos taciteob(lridatcnetur.J/y2frtfi9#/tf/v.^. 
Cod. tntfuib. cauf.pign. velhjpothec.tacit,contrahit. d» L cum 

4' t9,B.f ne uxorpromarito t&c. Ratiohujusjuris, curdosuxo- 
fisfitobligatafifcoctiampromarito, cft tum favorfifci»hac 
in parte majordote ; tum quia dos , conQante matrimonio, eft 
■ inbonismariti. ejufqucquodammodocITcccnrctur, ^r^ir./L 
mbi adhuc. 2g»drfiq. C. dejurs dot, 

49 Scd quxritur : an non modo dos , icd ctiam paraphema 
uxorisfintobprimipiium, aliadvemunusmariti, fifcotacite 
obligata ? £t vcritati magis confonum cft, non cflTc : tum quod 
b^na, cxtra dotis caufamdata, idcftyparaphcrnadifcrtedi- 

> ftinguuntur i bonis dotalibus ; ita ut h^c Ont obligaufifco pro 
^ - m mcrc mariti , illa non itcm. d. 1. j. C« neuxorpro martto,&c, 
d. 1. 1. C. de privilegio fifci. tum quod ratio in paraphcrnis ccl^ 
fat : quam diximus hanc elTc , quia dotalia putcntur ciTc mari- 
ti con(iantc matrimonio: at paraphema (ive rcccptitia funt 
i planc uxoris. Lfi ego.g.^. cattrum. s.ff, dejur,dot,Lmdritm.2i, 
C.deproeuratorih» 

50 Hoc fane pcrquim dubium cft : an & in caufis criminali* 
' bus huic tacitae hypothcca; fic locus \ £t iatcrpoenas damna* 

•^," \,. n ' . ^ toruin 



■. «. Wn'^- fnoJure contrahit.ohliiatio. jrf 

- WtuM diftinguitur. Nam fi pana cft corporalis, fivectiain 
bonotam onin.um publicatio. non eftlocus hujuj hypothe- 
c« : qma pi.ore cafo non agitur dc bonis : i<, altcro vet6. bon» 
publ.cata&nt,amipfiusfird./.«««,^,+.^^,^,;/,^^^^^ 

. At tenimt.oftrarum pignusc(reBonpotcft.l.n»F 

queptgnus. +j. ff. dcrcg jur. Qupd fi mulfta aliqua fit pccu- 

.«.aru : hu,us muiaar nomiRc bona ddi«qucnt.-s antc con. 

poftcondcmnanonemautcm obligata creduntut: quoniam. 
Fcr reotennam quafi contrahitur . Argum. /. . uUmlcribitA' 

M.jf.dejnr,/lfi,. tu.s. nnm. ij. Verumetfi Doaor«coin. « 

"««wt«itarentiunt:nontamen. mcifcntcntii.impiokabi. 

bterdiapotet.t: tcgulam hanc.quififcobonadcbirorumfi- 
lcauum tactiobl.gantur , noB pcttinctc ad ciiminalcs caufai- 

tuntiqu,atotofcreiurenullapocnarumautctiminumhacin 
te cll mcnt.o : tum quia pcrrard urus hu)usrei cfic potcft Li- 

'^f^'"^- r"*'^"" coi^cmnttur : acd.tolibu, 
tamcB condcmnat. .d fraudi cnTenon dcbct . qui muiaam fird 

™mAT"iT*'"'f '«*fi'inP"blicationebomi. 

„i. Jw!'" ^'"'^r P"'^"'^''"» fi<a>nullacivitashabetinbo- » 
T ^ J J' "'"'.'•«'""'«in' id i Pnncipcdatumfit.W ^ 

P^m.ij.ff.dtrth.Mnamt.jndicftlpdend. Ejurquetatioeft- 

rateffir''""!:!^'"''"*'^'"'''"""'^'*!»»'''"^ 
V. ates.fifcum.idcft. pecuniampublicam.habercdicuntuf 

rcl.qu«veropnvatorumlocohabentur. «.rf-^; 

*^*^-^'n'»rtt.&hyf»h.c4f.7.c,rc4med,Hm.SMeomnct 
. ,, ■■• k . omni. 



^ijf 4# 5 Creditor, 4., Irljlttftt. ♦ 

; ^mnino civitatcsJc populos , merum & mixtum impcrruiriv» 
juraqucrcgilia&fifcaliahabcntcs, justacitjchypothccxob- 
tincrc. vulgo Tcccpt\itnci^ym»pofi Bartalumi» l.i wffjM.jj^ 
de Jure fifi' & Baldum i» Li.ad fin. Codtc. deheredit. velaiL 
vendtt. annotavitNcgufantius<^/>4r/. ^^memhr.^ n.va^. 
33 Dcindc rcfpc^ii pcrlbna: , tacitum legitimum pignus 
datur pupiliis & minoribus 25» annis , in bonis tutorum & cu< ' 
ratorum fuorum,& prohis ncgociagcrcntium. l.prooffi-io.zo^ 
, C. de adminifirat. tutor. l. unic- §. ut plenius. tbi , quemad» 
Wtodum in adminiftrationepupiUarium rerum .Cod, de reiuxor^s 
dCt. l.dAormtis. i g,§. i.fi. de reb- au£iorit.judtc,poJfid.tot. tttm ' 
ffdeeo , quiprotutor' vel curat. negoc.gejfitj. urtk,Codtc. renk 
alicnamgerentib. non interdictrer.fitar^alienat. L ult, C. dele^ 
i^gififttatutel, t. ult. §. crfiquidem. ^.verf.fjr inventario. C.de 
54 curatore furiofi- Ratio tacitJB hujus hypothccac hajc cft quia 
quicunquc tutclae muncrc fungitur , fi vc is tutor fit , (i vc cura- 
tor, fivc alius , (cmpcr vidcrcdcbct,nc pupilli bonapcflui» 
cant : fi id non facir, merit6pupiilotcnctur,^rr/*r<f /w^</(?/<i5V- 
gata , dr notat D.obrecht. d. Di/fut, 15. thefiii^., 
J3 QuxfifoIct:an&iitutoribusrivccuratoribus,adlircin. .. 
tantum datis, ifthacc fcntcntia locum habcat ? Id quod Do- 
(koits Mimiint jnl.properanduM. ij.^ fin.periftumtextum^ 
Cod. de judtc. Negufant, d- tractat . depignorib . dr hypothec. 4. 
tnembr. z.partisprincipal, num. 8. pag.97. Et licct nc vcrbu- 
lo qui^cm fiat pignoris mcntio in dtft, ^ fin. ncc is dc tutori- 
bus ad lircm , (cd gcneralitcr dc tutoribus & curatoribus 
agat : & flatuat , quod fi corum dcHdia qiiiddamni pupil* 
lusminorveinlitcaccepcrit» id circftit4iatur^tutorc,vclcjus 
hcrcdc, aut fidcjuOTorc : quorum , inquit , fubflantia fi vc bona 
n non fufficiant : habet pupillus v.el minor & aliud auxilium^ 
ncmpe rc(btutionis in intcguim , obdamnum in litc acce- 
; ptum: nihiiominus tamcnDo^orumtraditiofitfincripotc- -y^ 
. JEit: c6 quodxatioiftiusprivilcgiinontninusValcatcontratu» 
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torcmad litcm, quam ad bona, magniw vidclicet minorum 6c 
papillorum favor , ut iis cautum fit non fulum in pcrfo- 
oann, idcll. adlione tutclx, Ccd etiam in rcm, id cft» hypo- 
thccaria , argttment. Li.dr tot- tuul Jf. de tuteU , ratiomk ^ 
diftrahend. Illud hic fingularitcr nofandum , quod ab Impp. y$ 
«conftitutum cxtat : (i mulicr fufccpta Lbcrorum fuorum tu- 
tcU, iterum nubar, priufq-im aut lis tutorcm pcticrir, aut 
rcliqua peribivcrit : co nominc h»ftc hbcris tacite obliga- 
li, non modo bona muiicris» ut turricis; fcd ctiam novi 
mariti , (Ive vitrici : ut libcris magis Ijt confulrum ac ptQ- 
fpcdum advcrlus matrcm , itcrum&fccundonuptam. /.7^ ; 
mater, 6. tbicjue Bartoltu Baldut.. Codtc» itt ejuib. caufpignm^ ' 
velhypotheC' tactt. contrahit. 1,2. Codic. quando multer tuteL 
^ffictofungitfot. NoveU'LL. caf.\o. Ratio partim jam allc- 
gatis juribus indicatur : quia fciiicct contra facramcntum 
przftitum fiat, fi mulicr , quae fcmcl tutclam fufccpit , dc- 
nuo podca mibat : partim illa cft ; quia novac nuptx plc- 5*7 
tunquc folcr.t non tanrum bona , fcd etiam corpus & vi- n 
tanrt novis fcu poftcr.oribus mariris addiccrc , refcribcntc , 
Imp Conrtanrino w /. lex.qua tutores. 11, antefnem-Cdead^^ 
mif^ftrat.tutor.vflcurat. 

Priterca fi parcr in adminiftrationc bonorum advco- 
titiorum (qucrjm ufusfra^tus hodic ad patrem pertinct)^.^ 
filiiftniilias aliqiiid maic geffcrit : bona patcrna hoc nomiv 
nc , filtcm ut patrc morcuo impcti poffint, tacite . 6c qui-v. 
dem \ tcmpore fu(lept« adminiftrationis , obligata in- 
tclliguntur /. cum oportet'6. §. non autem-2.(jr§ ulttm.C»* ' 
dic. de boniSy qtta, liberis, S^c. Quod tamcn non dc om- 
'nibus bonis adventitiis , fed dc maternis tantum>;, 6c 
♦-nnaterni gcncris , inreiligcndum eft. Quamvis cnim pa-. 
tcr omnium advcntitiorum fit adminiftrator lcgiiimus > 
haud tanicn omniuin , fcd matcrnorum duntaxat &. ma- » 
tcrni gcneris, pon vcrp proprio fiiii laborc, partoruny. 



aut prorperS fortuna quxfit orum nomioc , bona iinus filio ob> 
ligantur Itadifcitcciiding.uitJuilinianuslDip.iis^ /^A^ew^^tfr. 
/f/. ult' C. etd. At dubitatur dc illis bonisad ventitiis , ia 
quibus pater non habct ufum&udlum j an corum quoquc no- 

)» niinefiliobonapatristacitc obiigcntur ^Eiobligari . fi patcrca 
adminiftravcrit.tanquam lcgitimus adminiQrator » ait BaU, 
HovtltAn tr^dotis yfnrt . privileg. 8. emm^refifrens Negufin^ 
tim d, trad. de pignerik. (j- hypothecmefnbr. ^..ficnnd^ part», 
^rincipdl. num^ 1 6. Scd vcriuseft^nonobMgari: tumquiaeo^ 
rum admitiidratio non pertiner ad patrem , qni in iis nihiC 
prorlus juris habet : tum quia Hpater ea fpontc adminiArcr» 
negociorumgeftorpotiusdici dcber, quim curator fnelrgi- 
timus admiiuft rator. argum^ L z. tot- titul. ff^ de negoc.gefi^ . 
Atqui gcIlori5 bona nunquam cenfentut obligata gcflm no- 
mine,fcdtutoristantum,.vctcuratoris: ArqucitafcnrircBar- 
tolum & Alcxandrum in L fi conftante. i ^.inprtnc.ff.filut.md^ • 
/r/«r. teftaturNcgufantius/*f^^r<e<*^-f^^^^. • 

§^ Quzrituf ittdcmdc£pifccpo,autdcPraefurefrveAbbar' 
temonai^crii, nuni eoruroetiam bonafint EccUfiis &mona» . ' 
ftcriis tacit^, gcHus & adminiArarionii> bonorum eccIc(ia{U» - 

* corunaaurmonaftcFialiumnomine^obligara? £[c(K;obliga' 
%l ta>plcriquea(fcrunt, Clof.w t exluerii.s. twjerb. ohligata. 

ihtjjjoan. ImoL Panormttan. ^ alti ext» de ptgnortb. Vcriiai 
, contrarium vaitati magis accederc mihi non finc caufa vide« \ 
tui : primum quia bonorum adminidratiacccjciiadiconnii , 
■ jurcc^viIiDonadcpifcopum,fcdadocconemumpertinet*^r- ; 
•gum- Nove/l 1 1^. cap. 25. Deinde quianullusin jurc (quod cgo 

* - lciam) Hvc Csfario, /1 ve Pontificio > cxprcflus dc tacito pigno- 
•::lcinbonis£pifcopivelPiaBlatitcxtuscxtat. Tacita aucem pi- 
4gnora legitima nor^niH lege exprctsa inducuntur , ut ex ha^c» 

' < Mustraditis ^ & definitione lcgitimi pignoris , fupr^ num. 44. 
$1 addu£^a , manifedum redditor. . £adem rarionc oorum , qui 
pixkmt grphanis» bona tacite opbanotrophioobligatanon^ 



Sufkmodisrccontrahit.ohUgatio. /// 

▼iVcntDr : quod rdlicet niiJla Icgc, qoz tamcn ad racirum lcgi- 
tinmqipignuseftncccfriria, id cxprcfsc caiirumrcpcnaiur. 
Ncc obftar , quorforphanorrophi comparantur turoribus & 
curatoribus./^rr textummL orph4HQtrsph»s.iz. C tle epifiop^ * 
&clen. ubi dicitur , orphanorrophos cffc pup llorum qoafi 
Uitorcs,&adolcfccntiumquaacurarorcs. iV^«.noninomni. 
mis, fcd in quibufdam tantum rcbns orphanorrophi funt fr- 
mifcs ruroribus . ncmpc ut & pcrfonas orphanorum dcfcn- 
aanr,&ncgocia corumadminiftrcntracproin^cquari^uoii 
vcri rarorcs & curarorcsappcllantur.^. Lcrphanotrophos y^. " 
C. d. ttf. Tamctfi Baldus,& nonnuDi aki difkniMt,adLfiqi,u • 
freshjter ■LO.C.eod. . ' 

Adhxc racitum pignus Icgitrmnm conccditur liC^cn 64. 
pnoris matrimonii , in bonis patris vcl matris ,ad fccnnda vo- 
tatranicunris. HorumcnimbonacmnialibcrisiUisracitcob- 
^ iJganrur. prolacrisacaliis bcnisconfcrvandis,adipfoslibcros 
ex prionbus nupriis pcrrincntibus. /. hds edtaalt. 6. §. orrKf. . 
tju. 2.&Lfiqut6prii^ris. 8. §. in tUo. 4. C.defecttndis nttpt.tbtq, * 
B4r,oL Bald & Sal.cet. L mlr ff. verfexceptts. C. quipotior. ' 
* & d. L cttm oportet. C. §, uU. C. tle Unu , stUM 

\ ^tberts &s.Negufant.d.traa.deptgnorth. &hypoti.meml.^. 
Jecundapart.pnnctpat. num.i^. firfeq. Dubia hk movcri fo ^tU 
.-•ctquarftioran non foliunparris, marris,ruroris&curaroiis 
bonaj fcd ctiam hcrcdaro illoram, raciteobligcnturlibcris 
' pupiiljs, & adolefccnribus > Et plcriquc Intcrprctes obl.gari 
rc<acncgant, hacrationc.-quodnceiprcfsaquidcmconvcn. > 
tionc obligans bonis tutoris, patris, &c. conrincanfur bona 
ftcrcdis propria. / Pattltis. ip. inprinc.f.de pignonh, & hypoth. ^ 
Mulro igirurminiis raciro tutoris , patris , &c. pignorc bono- . 
rum,dcbcntbonahcrcdispropriacontincri ; cumplcrunque x< 
mmorfuvistaciti.quilmexprciri, ^r^iirw. Lcttmquid yf.de 
reb.credtt.fi cert.pet.L exprefa.ipyff. de reg.jttr. Raph. Cuman. 
^^f^fiLiil.incip.quarttHr ,4nbon4heredis ,&c. Dd,4ddLuU, 



67 C^diC' qitipotior. in pign, bab. Ncquc ad vcrfatur /. froptraH" 
dnm. li. §.fin. Cod. de judtc. ubi fit mentio hcrcdum. ^id 
jam fupri num, f f . moiiitum eft : illum § non agetc dc pigno- 
. tc , ncquc cxprcflb , ncquc tacita Proindecjuc malc quidam 
argumcnto iftius §. planc i noftra quasftionc alicni, contcn- 
dunt : quod bona hcrcdum tutoris vclcuratorispropriapa- 
pillo vcl minori tacitc obligcntur. Sfd vide NegufintiMritid 
fAul» fufim expltcdntem d. membrl \.f'CHndx pdrt. princi^^ 
num. I i'pug.Q7.&frif. 
6% Contcmplationc rci,racita hypothcca datut in caufa 
dotis^exutroquclatcrc, videliccttamcxpartcmariti, prore- 
ftitutionc dotis ^fuerat. 29. verf fiddr tdcitMm.infr.de 4^ iO' 
mb. l. unic. §.t. Cod. dereiuxer. aSi l. inrebus.jo. Cod.dejure 
dot. C' ex literis. 5. §. mandamm. ext. de pignorib. quam cx pat- 
tc mulieris , proiplidotcprarftanda. dJ. unic. §. 1. ibt.proipfd 
dote pnftanda. item tbi , dederint vel promtfirint. Ctdtc. de rei 
Mxor, a^. Rario , cur tacitum hoc pignus doti fit indultum:*^ 
vidctur potiftimum duplcx. Prior ; quia in padis & inftru- 
mcntisdotalibusolimfolcbat plcrunquc pignus prodoteno- 
roinatim ac cxprcfsc ad|ici. /. quodautem. 7. §.fiuxor. d-ff. de 
donationib. inter vtr. (jr uxor. 1. 1 .ff. (juipottor in pfgnore, vel 
€9 hypothec. habeant. Ea autcm . qux lunt mo is & confuctudi- 
• , nisjfacilelnbonxfidcijudiciis, utcftaftiodcdcte^.rccipiurt- 
tur. /• quodfi nolit> ji. §- quia ajfidua. 1 o.ff. de adtltt. edt^. Al- 
70 tctaratiocftiquiaincaufadotisfpcdjturxqunmbonum, id 
cft, xquitas naturalis. /. eas obltgationes . 8. ff. dect:^i'eminit' 
tu. At cDntra «quitatcm naturalcm cftlt , dotem vcl datam 
non rcftitui, vcl non datam , fcd promiftam duntaxat, iK>a 
dan : maximc ciim dotis caufam ubiquc prxcipuam clTc , Rci- 
.^71 publicxintcrfit.7. i.^y2/«/.wrfm>w. Cxterura Dn. Obrcch- 
tus cxiftimat, rationem hujus juris pofitam eftc in nnguiari 
fjvore, quo Lcgumlatores muiicrcs funt ptofccuti. Di^ut, rj, 
thefuj. ^ 
. ■."^-^'! ^ . vV / * . V . - Port6 



. Porro hic aliquot utilcs & pulchra: quacftionescxcuri- Ta 
cndx vcniunt. Prima eft : anprivilcgnimtachxhujushypo- 
thcca^ locum habcat inaugmcnto doti$:utnimirumproco 
ctiiam bona mariti ob igata ccnlcantur r Ee oblig^ta cenfcri, 
conftat ex Neveil- ^7. de ^qualftate dotis , o^e- cap, 1. Hujuf^ 7 j 
quc ratio cft : quia augmentum dotisejufdcni cft juris, cqjus 
ipfado^, cum fit pars dotis /. etiamjiijonducm^^. Cod. dejure 
dot. ^ua de re copiose Jafon ad ruhr Jf, [oiut. matrimon. NcgH- 
[ant. in traUat, depignorib. hyppthtc- 4, memhr. Jecuudt 
fart, princip, num.d^.cr novifftme Serlichius concluj. pracit- 
cab.4S'dcpralat,dotis.num,i%.^ feq,part. r, * 
Sccunda rurftio cft : num hoc taciti pignoris privilc- 74. 
g<iim uxoii compw^cat etiam pro bonis paraphctnalibus fi- 
vc rcceptitiis , per maritum adminiftntis ? Et compcterc, 
Inrcrprctes plcriquc ajunt, fi modoifthxc bona maritus ad- 
miniftra vcrit. Bartolus ^ Baldus in 1. ultim, Cod. defafits con- 
vent. per ijlum texfum' Jafottin§,Jiterat. L^.num. 4 i.ihiejue 
Zafiw Mum. 1 6 injr. de acdonib.Joan. Campegiu6intracl.it. 
de dot. x.part. qudJI,%.Alexand. confl.j 6. Uh. 6. Salicet. in l.ajft- ^ 
duis.iv. §. ultim,. Cffdtc. quipotior. /n pign. habea. Negujant. d. 
memhr. 4. Jecunda part. pnnj:if. num. 63. Covarruviaa Ithr. 
variar. rejolut. ca^. 7, num,i. ubi hancopinioncmcommu. 
ncm dicit : camquc fccutos cflc Dominos Cametalcs , tc- 
ftatur Mynfingcrus centur. 5. objervat. 4. numep.3. Scd hiv ^ 
opinatio 4 veritatc juris prorfus alicna, adcoqu^dicendunV' 
ridctur : pro bonis paraphernis , quae fcilicct prxtcr dotcm 
ad mulicrcm pcrtincnt, uxorcmnon habcrc pignustacitunvt^ 
in bonis mariti : tum quod lcx, qul tacitum hoc pignus c(i 
indudum , dc dotc tanrum agat : tum qupd nullum do-] 
tis privilcgjum ad bona paraphcrnalia porrigatur. Hacque 
Jententia placuit glojja in c, ex Uterts-s.* verb, ohUg^ta. extr,- 
de pignortlm*^ 

Ncc ' 



. J20 Creditor. ^ Infiittti. ^ ^ • 

tjcc obftat d, l. itlt. CMpdli.c9nv€Ht, ubi in verfjtn d». 
tem minime , &C' Ju(\inianus Imp. ita ait : Ex prdfintt noftra 
iege bdbedt hypothecdm contrd res mdriti , ex /jno pecMnias iBe 
exegit. Nam icx ifta non dc omnibus paraphcrnis , fcd dc uid 
duntaxatpacaphcrnorum rpccic« nimirum dc nominibus Hve 
obligationibus paraphcrnisdiTcrtctraftat, ut ex princtpio 

■ gis enitefcit. Qupd igitur fpccialicaru c(l concciTum , non dc- 
bct produci ad omnia paraphcrna; przicrtim cum & hujus 
caraspropriaacrpcdalisanjgnaripoflltritio, quz inrdic]ttis 
paraphcmisiocumnonhabct. Ratioautcm, curobnomina 
(ivc obligationcs paraphcrnalcs maritOY traditasju(\iaianuf 
dcderit uxori udtam hypothccam. exd.l. nlt^ hzc coUigitur : 
quia pccunia quam maritus ex hifcc obligationibus agcndo 
confcquitur, facilc pc^irc poHct, ac dilapidari:quodnonici- 
dcm de corporibus , maxim^ iis, qu« funt foli , Hvc pra^ 
diis ,did potcritf drgument» l.quod vero, 1 4. &J^qff' delg" 
gibus. 

75 Tcrtia quaedio eft : utrum hoc jus caciti pignoris Hbi vin- 

> dicct quoquc locum in donationc proptcr nuptias \ £r vindi- 
carc vulgo rcccptum cft, drgum. l.ubi ddhuv-ip.ibi yref^/ibi 
frppofitas pro dote, &dHte nupttas dondtione, ^c. C. dejure 

^ dot. Bdldu6 ibtdem in penult. colum, verjic. item quaro , In- 
nocent. Panormitan.cjrdliiind, cexUseru. 5- ext. de pignortb. 
Jafon num, ^o.&Zafim num. /4. in d. ^.fuerat. 2g'tHjr» de 
. d^ionib, Covdrruv.d. Ub-i» vdr- refolut, cdp.y^niim, i.verf 
eodempd^o,(jrc»Negufant.d. memb, 4. fecundapart.princtp, 
num. <f 4. cum fiqq. cr Myn/inger. d. cent. 5 . obfirvat. 4. num. 4. 

^,. tibi banc (ententtam in Camers dpprobatam ejfe , ^rit, Ve- 

> rum & iftam opinioncm vix jurc fuftineri poITc reor : tum quia 
Juftinianns, taciti hujuspignorisau^tor, tantumdedotelo- 

'-ffc quitur. d, l.unic^. &utpUniut, i , C. dereiuxor. 4^. d, §'fue' 
^ rdt,i9,infr,dea^ionib. Multa autcm dotiumOngulariafunt 

■ ji|caj (^uzaddonationcmpropceinuptiasmuiimcpertincnr, 
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Gluih. moJisre coHtrahit. ohligatio, jzt 

l.^^eft iprum jus przUtionis. d. L ajjidtiu. 12. $. htcautem» 2. C. 
'\ ijutfotier. in pign. habeant. Turaquiahocjastacitipignoris jf 

datum c(l uxori, ut ipHus doti mdius fit profpcdum, d, Lttnic, 
k §• (jrutpleniits- C.dereiux.a^.hocc(\, ut nc indamnum in- 
icidat : fed ut, matrimonio foluto, dotcm fuamhabeatralvam. ^ 
^ Aft in donationc proptcr nuptias mulicrnondedamnojed 
^ de lucro cft folicita : pro quo lucro , inquic Juftinianus, non fo- 
vemus mulicrcs : fed nc damniifn patiantur , Cuirquc rcbus de- 
. » fraudentur, curamus. d» l, ajpduis- u- jt. hacantem.infine. C. 4b 
% ^uifotior. in pign.habeant. Tum quiaiuralingularia, uteft j% 
hoc caciti pignoris , non dcbcnt porrigi ad confcqucntias. d.t. 
4iHod verO' 1 4-&Je£jq.ffl de legibus- Non advcrfatur d. l. ubi 
^ itdhue. 2p ' in princ. C. dejurn dot' cxquaDo^ores communi- ^ 
ter c vinccre conanrur : uxorem habere mariti bona tacitc ob- 
ligata ctfam propter donationem ante, vel proptcr nuptias, 
- Etenim ca non agit nominatim de tacita, fed gcneralitcr dc hy- 
potheca. Atgcncralisoratioitacflintcrprctanda, ut vitioca- 80 
rcat , ficque non pugnet cum jure , aut rationc Icgum. /. in am^ 
higua. de tegtb. l.s^&Lcuminte/iamento.i^. ffi dereL 
* dubiif. Potcftigitur, im6debct</./.*^/.i9.C.^r/j^r.i/(?^acci- ^ 
pidc hypotheca cxprefsa : tum quod aii^s pugnaret cum ra- 
tionibusjurismodoallatis: tumquodconftitutio^^/^^/.iy^/. 
cditacdablmp.Juftiniano, anno Imperiifuifccundo.-fcd pi- 
gnushoctacitum dotis idemlmperatorannodcmumlmpc- 
rii ful quarto introduxit, ut pcrfpicuum e(l ex fublriptionc 
Cbnfulum tnd. L ubi' C.dejur. dot. & d. l. unic. C.de rei ux.a^. 
^ iis , quM docuimusfipra in^rolegomentA harum Inftttut. n. 4, 
& 8* Similiter nihU movet > quod donatio proprcr nuptias s i 
oomparctur dotl Novell. pj. deaqualit. dotis^&c. Licet cnim 
in quibufdam, puti in modo fivc quantitatc , doti donatio 
proptcr nuptias comparetur, d. NoveU. 97. attamcn in plcrif- 
quc hanc ab illa diffcrre , apparct ex d. l. ajjiduis. 12. §.penult. 
C. qui^otior. fvptgn, habeaat» Et ab hac , tanquam veriori fcn- 
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^ tcntii,nonabhorrcntr))'«jif^ c^C7^/w^'^,/jww/yw. 3/>. /■»<:/. J.y^^ 

• 2 g, infr* de dOionib. ttentque.glojfa in d- ex Itteris. 5 'fiper 
verb. ohltgata, ext. depignonb* 

S2 Qiiarta quzftio c(l : nunquid pro alimcntis ctiam hoc 
^ privilcgiumtacitipignoriscompetatuxoriin bonismariti?Et 
compctcrc , affirmant Dodorcs non pauci , Bartolu^^poBJa- 
cobum de Arena , in l.fi cum dotem. 21. %.fin autefn in ptvijjr- 
mo. 8. num- 7. ihicjtie Raphjvr, ^ Alexander.jJ. felut. matrtm^ 
Bald. ind. l. unic- §. & ut plenius.C. de ret uxor. a6l. Speculatet 
w tit de donatiomb. inter vir. ^ uxor. §.firmatu\ verffed 
nunquid hona viri, &c. hof^^ referens Negufantiua d. trad. dt 
• pignorth' hypothec. memhr. ^-fecunda part. princ. num. 47, 
" 83 &fetfq. HiqucpraErupponunt,maritumuxoriaIimcntadcb(f'. 
fc : de quo tamcn non immcrito dubitari potcft , rfrg. //'f^?»'' 
t^l xuenerttt 4 . in fine. l. fi pater. 1 1 . f . r . /. quidant. 21. l.inter i.f, 
' §,convenit.3.ff'.depa^fisdotaLtb.l.mutm.73.§.\.ff.dejuredot, 
. ♦ Scdhoc poGto, non planc conccflb: haudfatis jufta wdctur 

• ^jjf- fubcflcratio,curprivilcgtumhocdotidatum, adalimcntafit 

^ «xtcndcndum. Siquidcmhorummultisinrcbusdivcrrumjus 
f 4 cflc conflat : & quod fpccialitcr doti cft indulrum , proptcr uti* 
litatemR«ip.cujusihtercft,dotesmulicribusralvasconfcrva- 
ri. d. Lt.ff. folut. matrim. non ftatimad aiimtnra producifolct, 
* Arg. d, /• cjufid vero. 1 4. & fitfq^ ff. de legib. Quare nonnulli di- 
*^inguuntintcralimenta,uxoridebitaconftantc,&dcbitafb- 
luto matrimonio : ut ad illa quidcm pcrtineathocjustacits 
: . hypothccx , ad hxc non itcm. Paul. de Caftro , confil,%. Ncc 
Bartoli & fcquadum traditio juvatur tcxtu in i Luctta, il-ff, 

• ^^quipottor. inpign. velhypethechabe. exqua colligitur^cuni^^ 

qui in fortc cft potior , cflc ctiam in ufuris potiorcm : ac proin- 
dc mulicrem ndn folum ob ipfam dotcm , fcd etiam ob ali- 
;• mcntahabcrcjustacitxhypothccae:quoniamut ufurxfortisi 
/^taalimentadotis acccflio ccnfcntur. Nam utomnisfcre fimi- 
V , iUudo daudicat j ica & hxc ufuxx atquc aiiiQCQCocum c^f^- 
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^j^ih. molu re contrahit. ohTtgatio. s^J 

tatio lubrica reputatur : .cum-non faris liqueat , dote d?cl 
jnarto, cx ca protinus ipfumuxorialjmentad^bere, utpau^ 
io ante mortttum. Prf tercajushoctacitx hypothecx eft fin- 
gulare in dote : ac proptcrea non temerc ad confcquentias 
porrigendum,/5^^ allegatA Lquodvero.t^.fir ll.fiqq- jf.de legi- 
hui. Atquchancolimcomprobirunt rcntcntiam Gmltelmus 
Je Suza. (jr Joan. Ruff. de Parma , prout eos cttat Barteius loco 
Jupradefignato. 

Qujnta quxftio eft : ecquid pro precio rerum dota- 
lium conccdatur uxori hoc tacitac hypothccx privilegium ? ^ 
ringc , res quafdam dotalcs rcde ac iicirc venditas ^ mati- 
to : & precium earum mariro folutum ad aiios , quibus ille ^ 
fortaflfis dcbcbat , pervcniflc : annc hoc quoquc cafii huic 

precio pignus iftud tribuatur? Ettribui, non fine fpecio- 
^^in rationc Dodores ftatuunt : quia , inquiunt , precium 
fucccdit in locum rci,p'a:fcrtim univcrfalis,hereditariac,pe- 
^culii . doiis, L/i& reM(jrprecium. 22. jf. de heredtt.pettt. Ac- , 
.'^turf.tn L Laheo cj" S tbtnu^- 1 4. fuper verb. tgnorans.ff, der 'ver- 
horum figntflLation. Francifc^ Aretin.tn L \ .colum.s .ff. folut» 
^matrtmon. Negufunt. d. memhr^ ^.ficunda part. princtp. nu^ ^ , 
^V^er. f7. eir fiquenttbus. At fententia ifthxc libertati com- 
^merciorum adverfari videtur. Quis enim vellet contrahc- 
"^recum niarito, fivequippiam ab co emere ? Et pcrquana 
^v^ravc circt crcditori, cui dcbeturii marito, & quid folvitur» 
«, illud ipfum jam tacite uxori tcncrctur. Proinde egohoc 
^ pcivilegmm ad precia rcrum dotalium , maxime fi ea jam 
.^edicoribus Iint fbluta , non pcrtinere verius efle exiftima- 

verinu. Sibi quippe mulier, quae reriMn dotaliun\aIiena-. 
' ntioni confentit, fi quod emernt tlamnum , imputarc dqbet. * 

Ncc omnino vcrum creditur , quod Interpretes nonnulli gg 
: iadant : in omni re univcrfali precium fticccdere loco 

rei« Id enim mntum dicicur de rci hereditarix poftcftbrc, 

Ss 1 qui 



* iCreditor.^Inftitut ' 

qui cam rem vendidic, dc prccium indcrccepit:quandoqu7» 
dcm zquitas fuadcc , ut pofTc ffor nihil lucrctur cx rc alicna , id 
cft, hcrcdicari4 : (cd ut hcrcdi rcftitnar vcl rcm ipfam j vcl > (i 
cam vcndidit» id, quod cx vcndicione lucracus clt, hoc c(>» 
prccmm. d. l.fi(jrrem- ti. fj. deheredit.fetit. Hocigitur cafii 
diccndum : prccium quidcm ipfum rci cU>tAlis non cni* obJiga- 
tum : fcd pro prccio nihilominus bonamarititacitcobiigara 
ccnferi. Ita tenere videtMr Bdrtolm confiL t2j^. voL i . 
I9 Scxta quxfliocft : an justacita; hypothccx habcatctiant 
locum in dote cauta , & non numeraca >qux vulgoconfcfTata, 
Latinius confcfTa appcUitatur : dc qua fciiicet pcr Cohm maritl 
confeflioncm conAct ^ Ec probabiliorem corum puco cflc Ccru ' 
tcntiam, afHrmantium : non aliter privilegium hoc prodote 
confefsa dnri 5c compctere, quam Ci omninoprobari non pof> 
iir, cam numetatam uon fuiffe. Hocnamque privilegium 
ideo e(l introdu^u , ut fua uxori falva & integra dos conferve- 
tar:qua(fi nulla data e(l, fed cauta tantum & promifla: ini- 
quumprofc^to foret, pro lucro fovcrc uxorem , qua^nullani ' 
icvcra dctcm dcdcrit, argumentod. Lajjidutt. it. §.penutt. /» 
fin. C. tjmipotior. in pign. haheant, C«teriim hftam qu.Tftio- 
ncmampl](rimc> licetfatis confusc, pcofcquuntur/?«f/^M^iV#- 
'VtUusin traitat. de dote.part. i^.prtvileg. \- oum,4. cumfcqq, 
AngeL Aretin. in §.fuerat. numer. i^. &fe(fq. infir. de a^iomb^ 
Negufant. d. tra^. de pignorih.fjr hypothec. ^..memh.fecMnd^ ^ 
part.prtnc. num. y6. alti^per hunc aUegati. * 
Septima quxlhoed : numhoctacirashypothecsprivi* ' 
Iegium,quoduxori(mod6nonnthxretica:quia huic(5c hoc, - 
ia alia dotis pri vilegia mcrico denegantur. Novell.iof.&Auth^ 
stemprtviiegtum. C. dehar^tic } compcterc diximus , fponf« 
quoque in bonis fponfi compecac ? Ec incer fponfam pcr vecba 
de prslenci , Sc fponfam per yecba dc fucurore^c didinguicurt ^ 
ut videlicec illi, non icem huic> privilcgium iMid accommode- 
C^rjpropteica^uodillaprouxorchabeacut^ ha^cvcrononfit • 



§luih. modii re contrahit. obligatio. 

TocO nxoris. Sed vide BMrtolitm ^ altos ddl. 2. (in Gothojredi 
iorpore eU /• ijKdfitum' ij.fflde reb. auctorit, jud. pojjid ) §.Jt ^ 
Jponfa.ff. defriviteg. creditor.dr Negufant.prtdi^omemh.4, 
Jecundapart.frirtctf-num.yt. &feq. 

Odavaqux(liocft: aniushoccacirzhypothccxhcrcdl 91 
uxorisconcedidcbeat; Ecdebcre,nonincpte(latuitur: quo- 
niam illud ius porins rcj , id Ct^ , confcrvands doci , (ivc aO icni 
dotis , qu4m pcrfonx muHcris datur. /• unic, §. (irutpUnius. i, 
ibi tita&tn hujufmodt a^ione damw ex utroque latere hypo- 
thecam. Cod dereiuxor a6f- Bartol.ini. i.ff.folut.matrtmon. 
Bald' NoveU. d.traO. de dot part. i j. num. 6, Alioqui notum 9^, 
eft, privilegia pctibnalia ad hcrcdcs non tranfirc, L privile- 
gia. 196 ff.de reg.jur. Et ifth xq quoquc ratio cft , cur hoc ta- 
ciri pignoris jus non mod6inhercdem,dequojamdi£tum; 
(cd eciam in cenfionarium , id cft , in cum , cui docis adio ccfla f ^ 
faerit,cran(eac. EftcnimpCTVulgarclntcrprctumpronuncia 95 
tum : quicquid eft tranfmiftibiic ad hercdem , etiam ccfHbiie 
cft.fivercgulariccrccdi poccft,& inccftionariamtrannt. /. ex 
pluribue» ^L.ubi DynuSy Bartol. dr alii.ff.de adminiflrat. & pe- 
TtcJutor Bald.inrubr. C. denovoCod. compon.inpn &tnl. t. 
C. deprivileg. dot. Tiraquell. tn tra^, deretraift Itgnag. §, 26. 
flof.u num. 47. Eftquippc hocpignus tacirnm fcqucla & vc- 
luc pediftequa adlionis dcdotc : ac proindc eam comitatur , in 
cumque trandr» in quem a£tio , ut in hcredcm , & in ccfTicna' 
riumipnusmulieris, argum, l emptort. 6 .& l.venditor acitO' 
nis. 23. ff.de heredit. velaCf. ve^dit Negujant,d. tractat depi- 
gnorib- dr hypotb.4. memhr. i.p.prtnnp. n.iO. & Ji^tJ. 

Nonaquacftiocft : an& jj^raciraihypothccaecompctat 
patri uxoris, velalii, qui dotciii ipfam dcderit ?Etde patre plc- 
riqueInterprctesitadiftinguunt:ut,firuonomineagataddo- 
tem, ci non compccatj fi nominc filia:agat,cumcompctat. 
Itaque altcri, id eft, fratri aut cxtranco dotcm danti lusiOud 
"coBDpcccrc^iidcmDCgant; &icclcncganr- Licetcninijushoc 9f 
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^^16 §. Creditor. /f., InjlitHt. 

darum dicamr adioni dox\s.d. l.u»ic.§. i. Codrc. 

9S dLi-. a£lio autcm ad repcrcndam dotera detur non (blum uxo- 
ri ,autpatriintcrdum, tanquamlcgitimoadsnini(\ratori; ve- 
iiim ctiam cxtranco, qui dotcm fibircddi, foluromatrimo- 
nio, (lipulatus fucrit: non tamcn ipfa dotis adiohuiccxtca- 
flcocompetiti fcdadiocxftipulatu, cuihocprivilcgiumnon 

^6 cft datuni-.- Hic fiquidcm ex ftipulatu a^io rcfpcdu mu- 
licris duntax u , non item rationc cxtranci, bonx fidci ccn- 
f.tur, at fu/iHS ex^ofitMm eHtn ^.fuerat. 1 9 . num. 4.&feq. ift^ 
fr, de acitomb. lihque dere vtdeantur Bartolu* % Angelus , /«r#- 
la & Alexandtr- m LfoH dotem. 40. f. (elut. matrtmon. hoj^ 
citans Negufantiu6 d. membr. 4- fecunda partis princip num 
mer.-i^.&l^ ^ 

97 Dccima & ultima quaeftio c(J : utrum patris quoqtJC 
bona , prodotc filio fuo , qucm in poteftatc habct , data , taci- 
te obligata intclligantur ? Et intclligi obligata , non infuisc 
aliquis dixcrit. Dotem namque filiofamilias datam, ut 6c 
onera, patri per filium quacri , ccrtum eft , argument- l.i,itf 
princfp.jf.f aparent quis manumifffit. l. placet.79.ff.de ac- 

, qutr. velomitt. beredtt. L u Codic- de patr, pot^ft.&tot. tttul. 

9S ff(pr.perqH.isperfcuique acquirit. Dos quippc ibi cfte debet, 
ubi oncra matrimonii fiint, audore Paulo tn l.fi /ir, qutSti- 
chum. ^<f. $. i'ff. de jure dot. Patcr etenim filipmfamilias, 
quantumvis maritum , alit» & matrimonii non modofui, (ed 
ctiam filii fui onera fuftinct, jurc noftro ci vili ; quo turpe vidc- 
tur, filiumfamilias licet mati^um feorfim habitare, & fepa- 
ratam a patre familiam inftirucrc. Mortuo autcm patre onc- 

^ ra matriraonii, & pcr confcqucns dotis ctiam emolumcnta 
ad filium recidunt. dic7. l.fi is, tfui.s6.§. i.ff.divl.tttul' l.ffi" 
lia. 20. §■ hoc amplius. x.ff. famil. ercifcund. Cxtcrum mori- 
bus non modo Gcrmanix noftrx, (cd omnis fcre Europz 
aliudjuscftrcccptum; ncmpc ut ipfum filiumfamiliasmari- 
tum ftadm & onera matrimonii, & uxor, & libcri, & pro- 
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^ ViiyNr 

^g^/^. w^?^// re contrahit. obligatio, 

ptereadotisquoquecommoda (equantur. IdeOqucprobabt- 
!ius arbitror > moribus & confuecudinc totius Europx bo- 
na patris pro dote filio data haudquaquann obligari : cat» 
iniquum fit, patrem nominedotis,exquanihilcmoli3racnti . 
pcrcipit, onerari, argumentf l.ficMndum nafurdm. io.ff.de 
rr^.y/srr. Et tantum de caufa dotis. 

Practcrca contcmplationc rei , ir> caufa legatorum & 5- $/llfttk 
dcicommiflbrum Imp. Juftinianus lcgatariis & fidcxom- r "' 
miflariis , ir> bonis teflatorfs taciram hypothecam & pr- 
gnoris pcrfccutioncm conccfTir- /. i. Cod. cemmuma de Ifgat. 
§.fid olim. 2. fiipra de li^afu, adjuvan*dx fcilicct ultimac vo- 
tantatis grati», ufomnibus modis ei fatisfkrct. diii. 1. 1. 'ver- ^ . , 
fic fienim tefiator^ c^c. Codic. commun. de legat. DonelU in tra- . 
-iiat depfgnorih. cap- ^.pagin. mthi itt. D Obrecht.DiJputat. if. ^ . 
thefii 18. Treutler- Dtjputat. i . thefi4..ltter. L. volum^. Qjjx- , • 

^ri Iblet dc donatione caufa mortis : an & ea nomine lcgati ^ 
'hic contineatUF ? £t quamvis ilta alias icgatis comparctui. 
• § . t.fiupr. de donationib, l. 2. ibi , ad exemplum legatorum ff.de ' 
• ^ Public. in rem actio, l. Marceltut. //. in fn, l. etfi dehttor. 17. ad , . ^ 
'fin. (jr l. illud. 37. in prtncip. ff. de mortu caufi donationib. ta- ^ .■ . 
mcn in hoc quoque intcr cactcra difl^crt , quod tacita hypo- ' 
jhcca induda pro legato, non ccnteatur indu^a pro dona- 
' tione cauia mottis, hac ratione : quod indi£i. 1. 1, Cod. com- 
muU' de tetrat. qua lege pi^nus hoc tacitum ob rcm icc»- 
fam induclum efl , nuUa dorvationis causa mortis mentio» 
tcperitur. AngeliM Aretin. m princip. In/ittut. de donattonib'. 
Alexancter. c? alii in iz.f. de tegat. i. hofiqne laudans Negn- 
•fant%in traClat. depignortb» ^ hypothec, part. 2. membr. 4. nu- 
mer,i(f2. Acccdit & hajc ratio : quod pro donationc caufa 
mortis pignus cflict iautilc. Cur ita ? quia donatio caufa mor- 
tis ita fit, ut rcs ftatim donatariodctur. ti.(^l. intermortif. 
1%. ff. de mort. caufi donationtb, At rcs Icgata non ftatim , lcd 
Jlcmum poA moiccm , & aditam hcicdiutem » Irgatario' 





V^i<? ' • $• Creditor, 4.. Infiitut. 

01 abhcrcdc prxftatur. §. ufuprde legdtU. Porrb in hoctacitofe' 
g itorum pignorc pcimum id obfervandum: quod hcredis bo« 
na, ficuti te(\atori5, pro legato tacite obligatanonrcputca- 
tur, argument, d»L \ . verf.cum enimnon dUter.ibi ^inrehm, 
^utu a tefldtore confecutus eli. C. communiA de legMt. ibi^ circd 
finem Bdrtoluu Et dicit Angclus ab Arctio in §. i .fupr- dele* 
gat. num» 5. qiiod in tcncrisfuis annis, dum elTct Do^or no- 
Y vcllus, 5c vcllct pradicarccontrarium, fuccubucrit. Ubi ta- 
mjnadvcrtcndummoncti quodnpoftfexmcnfcs^diemor- 
tis dcfundi <Sc aditx hcreditatis, hereslcgatumnonfolvcrit: 
tunc ad inlbntiam iegatariiimmidtoinbonishcrcdisprole- 
gatoficri poHlt : & pcr talcm iinminTioncm pignus prztodum 
: conftituatur- /. certa. 6. CocUc. ut in fofftfponem Ugator. vet fi^ 
* deicommijfor.fervandor, cauf mfttatur, tbiqueBaidwdrSa-' 
licetm. 

Q2 Dcinde notandum : quod pignus hoc tacitum non ia 
. bonis , jam a tcdatorc aliis perfonis lcgatis , (cd in rciiquis dua- 
taxat rcbus locum habcat- Verbi gratia : tcftator mihi do- 
mum ; tibi fundum lcgat. Pro mco lcgatodomus, non cOob- 
ligatus fundus , tibi lcgatus , quamvis 4 tcftatorc venicns ; fcd 
cztcratantumdcfun^ibona, nemini lcgata, argumentoifi 
fideicommtjforum. i \ 'ff.ut tnpopjflegator. (^c. Ratio autcm, 
cur pignus iilud tacitam in bonis , d dctiindo aliis lcgatis , non 
obtin^at, hxc alfignari poted: quiabona 4 felcgatatetlatoc 
omniahis>quibus ea Icgavit, vult prardari; & omnium ho- 
rum nominc lcgntorum , ut ccrtius prxftcntur Judinianus pi- 
gaus hoctaci tum induxiti Plane (i tcdator * quod uni Icgavit, 
idcmquoqucalteripcf fidcicomminumrclinquar, (ivc GMc- 
gatario rcHnquat alicui iidcicommiirum : jam ipfa quoque rcs 
lcgata , pro hoc fidcicomm ilTo obligata crit : c6 quod hoc cav 
fu rcs Icgata i am fcmel Icgatarii eflc coe pcrit. d. /. /. verf.& hac 
dijpofufmw* C commun. de iegat, 

Difccptaiii^ 




ffiy-ntoSurecontrahk.ottigath. > ip 

^ Diiceptant Intcrpretes : an tcftatortacitam iftam hypo- , ot 
cjm.prolegatisintrodoaam, tcftamcnt<xemittcrcautpro. 
hiberc poffit > Et ponc. ait Accurfiu$^<//.^/*//;,,,jf?V-/,. 

t,l.&AUxaHd. ,nl.mm,foufl. uff.JeUgtt. i. Ethancopi.- - 
_flionem raag.s communiter Doaorcs lcqui. tcftatutNcgu- 

"fantms^ 'r.a.drpignonl.&hypo.hcc^. mrmb.ficH^d.pit. 
pnnap. numer. Vcrum contraria Cyni m d. Uff utL,r. ., 
M.UgMtor. 6-c. fcntentia mihi magls probatur, hac ratic«ie: " 

^uu tacKum hocpignus lcge acconftitutione/uftinjanilm. 

S 7 ""''i^»":'.* conccffum cft legatis. d.iu Ccmmu. 

■ Atqm contra legem tcftatornihilquidquamor- ,oa 

^natcpotcft.^. l.«tmopoteil.,s.ff.dcUgat.,. ^fup^riu hob ot 
tac.«,l.satorump,g.orc&.llud, utfingulatc.obretvandum 
^e.^t.quod.ntcthcrcdesdividatur.rf./a,«/,,.c.«««^^^ 
rfll. T '''°*'"'""J"e"°f'»''"''viduumcfle.p«cfcit,.vi» 

caru.,^qui;nrebus,amd.^ fi intcrheredcsprimiimimpofi. 
tuDi.atq,,c -t->cum.pfar.rumh.rcditar.arumdiv.ficnccon. 
ft.tutumcenfetur: &proindc non tcnetur hcrcs n fi pro rl ' * 

°"="«J""^'"Pf«orci.SenaturconruIto,q-.odfubMat.',„<' 
«Impetatotcftaumcft.pig„ustacitumin(b?.credS^ 
tum cft . qu. pecumain ob rcftitutionem idificii emucndL - ' 
mutuam dcd.t. i.,.ff m<jMiUc^u/prg„. ^,/%X 3 

& 5 d.cU Rat,o hujus Scnatufconfulti lion obfcura ^ft- ' " ' 
qu.a domorum fivc «d.ficiorum reftitutio adaccus&oma ' 
«cntumRcipubl pettmct : cujus intcrcft . «^«^"^.^1^0" ^ V 

. . • ^_ defor- 
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'■:/^ ji' ^^^^ C^^^^^^^' • Jnjitttif. ^ 

^^lr^ deformarl./. 2. ^.pqniinemwe' /7. l.Mlt.ff. ne quidinloc-ptt*» " 
hlic- l.prxior ait,io. §.hoc interdtiihm.i o.jj. dc cptris nov, mtif' 
ctat. t prajis. 7 ff*deoffic.pr£fid'L- /• f,detig)iomjunCto. /. 2. 
•V > ■ hOS de jedtjic.pri V4J. l.pra/cr/ptia. 6. Ced. de opcri h pkhlic Hocquc 

rnciti pignoris jus porrigitur ctiam ad cum , qui .rcdcmptori . 
. '*'. cpcris,(hoce(V,ci,qijia:dificardarndomi;mcoriduxit-Naiu» 
hi propf iercdcmprorcs, & i^y6\a(loi opcfum rufccptorcsdi- 
cuntur. Eritahoc vcrbumaccipitur rfi/r«/^/^r<^i.39.^i^, 
'^) rei vindicat. l. ea Uge. f i • J. i • ^ locati conduH.X domino 

mandanrc,nummosrLbm:niftravir.i^./. x.infin.thi/jue Joan,^ 
, Aiercer. num. ^.ff.tn ifuih. caufpign.vel hypothec cacit contra* 

hit. l.Ji ventri. i.^.§.h ff! de reh. auclorti .jud pojjtdend. Quo- 
i • oiam paria func : domino adxdificii rcftitucirjncm mutuan;i« 
pccuniam dacc , vcl alii cjus juflu , in canlcauram , per pnncip, 
ttt.infr qutb.mod. tolltt. ohligat. I.filutum. \ \ . § [olutam,s* 
ff.de pignorat.a^. Donell. intraCi.deptgnorih. cap ^ pagtn. mi* . 
hitii. D. ohrecht. d. Di/put,.is. thef.\ 34 
sep Scd 6:cqucns c(l & dubia intcr Dodores quaeflio : an 
(icuti is, qui nominatim ad domiis rcftitutioncmpecuniani 
. ^ crcdidir, tacitx hypothccJB priviicgium habct,/*r/^fef /i'/»^- * 
l;*; rius aHegatis : ira ctiam illi , qai in navcm , aliamvexcm cxtru- 
endamvclcmcndamnuiinnosmutuodcdit, tacitum pignus. 
con()ituatur ? Et conftitui, Interprctcs vctcrcs pierique aflir- * 
^ ^ ; ^ • . tCiitX\X^AccurJius Bartolus , horum^ ajfeclain l. interdum. 5- ^ 
1[* ' * S' ^**^fotior' in pignor, vel hypothec. haheant, Negujant, dU . 

memhr, ^.[ecunda part.princip. numer, 1 6z. Covarruv. lih. u. - 
^ variar. rejolut, cap, y. num. 1 . Vanderantu in traSlat. deprivi»^ 
leg' creditor. cap. 8. aliique relati ah Hackelmanno illuftriurm' 
tjua/iion, Dt/putat. u, thef 6. ad lit.finfine^. Quibus aC 
fentiri quoquc vidcntur Balduinm in Commentar. deptgnorih^ 
> . ¥ . ' ' . • hypotheC' cap. 7. Meyrerm in traSf. depignorih. (jr hypothec^ ^ 

^ • • ^ bh. 2. tit. \ o. i/r Vultejtu lih. i.Juri/j>rud. Roman. cap. \\ nu- 

. X «. ^^1"' At ^uicqnid illi dicanc : ncgantium fcntcntiamihi vc- 
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f** i^\ox v\^^t\ix,pertextiimmLq»amvfi.i7, C. depiaMorih.dr hr- ' 
fothec. Hucquc valdc conf.rt. quod tacitum pignusfpcciali - 
Scnatufconfulto nominatim conccfTum cft ci , qui indomus 

- rcftituficncm nummos crcdidit. d. L i. f tn auib. caufpiznw ^ 
W hypothec. tacit. contrahit. Nulla autcm fpcciali portio^ 

. nc ;uns idcmjus tributum cft cartcris, qui vcl in navcm mftru- . 

i cndam,vcIaIiamrcmcomparandam,nummoscrcdidcrunt. 
^ NoncrgoidcmdehifcccrcditoribusHatucndum cft : quippc riA 
ciim pnvHcgium taciti pignoris non nifi legibus nominatim 
conftituatur.^./. i^&tot.tttuLf&Cod inquib.caufpian.vd., ' 
' i^ypothec. &t. L u ibi, hypothecarum ab ipfa lege tnductXod^ 
commun. de legat. L unic $ i.Cod dereiuxor aa.Lcumopor^ 
^tet.6.§.ult.Codtc debonis,^ualiberis,&£. Adharcdivcrlacft 
V wt'Ocrcditi ad rcftitutioncm& ref- <aioncm xdificii.icrcdiro * 
ad refcaioncm fi vc comparationcm altcrius rci.inic cnim pu- 
blicaquxdam vcrfaiur utilitas:utadificjaintcgrafint,& bcnc 
coiTipofita, quibuspubl cus civitarisafpcausomctur.d'./.!. 
. Cod. deadificprivat. 6- fmilib. fupri addu^iis, Aftharc rati»* - 
*>navi, aliifquc rebus minimcconvcnit. 

Ncc obftat /. interdum. f. cum Lfecj.f^uipotior in pi^u t 
■^'gnore. velhypothec. habeant. ubi UlpianuUti cum, quiin 
mavcm,ycIaIiamrcmconfcrvandamcrcdiditpccuniam, cas 
^ tcris crcditonbus. quibus cadcm rcspriCisobligatacrat,eflc'' 

- incanavcfivcrcpotiorcm: cum cjus pccunia falvam fcccriii ^- 
totius pignons caufam,. Nam non ncceflario concluditur- 
crcditor, qui crcdidit in rcm confctvandam, ficduc pccunii 

--fua falvam fecit pignoris caufam, cft potior : crgo habct pi. ^ ' ' 

/•gnus tacitum : quia potcft habcrc cxprcflum pignus. SiquiJ' 
dcm & is, cujus pccuni^ rcs cftcmpta , pdtior ccnfctur. No> 
n/eu. 97. capsM tamcn non habcttacitum pignus, fcd cxprci^ 

.ium,hoc cft, fiitafpccialitcrconvencrit. d.Lauamvis.n c; 

. deptgnorib. & hypothec. L lich. 7. Codic tjuipotior. inpian. h2 - 
Aw»^ Aiquc ita r^miuflt D9Cic)lusd.traaat.depignortb. cap/ 



iircafinem. Cormanmlth. 4. Commentar^ur.civilcap. 17, njtJ 
mer. i ucumfeqq. Hotoman.tn Cemmentar. ad titut. in quik^ 
' ^ ^ \cdufpign' ve/ fjypothec- tacit. contrahit. hofjgCitans Dn,C$lle» 
'^/gaDoceru^cUjf2, D:JJ?ut,j2,thef.64.Ut^b.edtt. 1. Qmbus ad- 
' ^\c\kni\xi Robertu6 Itb. s ammadverJton.Jur.civU.cap.ij^.Pa^ 
' ^mihis2o. Matth,. Stephani cent. 3. ^uajl. D. Obrecht. d, Dt^ 
Jput. I f . thefnif. cr (eqq, Hackelman. d. Di(putat>,x2 . thefd. ad 
iit.f. Hercerimin d- 1. t.num. 14, dtjeftf.ffiin quib. coitfpign^ 
\ vel hypothec^ tacit. contrahtt. Treutier. Dtfputat. 1 o- thefult^ 
" njolum- 1. ^DiJput. i- thcf^.. lu, e. volum- 1. Et hacc dc nccefTa.*- 
tiolcgitimopignorc, quod rci contemplationc induciturdi^ 
ifla/ufficiant 

iii Pignusprxtoriumcft,quodmagiftratusaudoritatccon;- 
ftituitur. /.I. dr 2.CJepratoriopigncre , (^rc. Idqucfil vcLn ju- 
cHcio, vel cxtra judicium : atque indc prsuoriuni pignus du^ 
plcx pcrhibcmr,. ncmpc pignus prxtorium fpecialitcr itadi*- 
€lum, & pignus judicialc- Fultejtts lib. i.JurtJptud.Roman^ 
tap. 34. num 26. Negufant- in trafiat. depignortb. dr hypothec 
^ membr. 2. & s.tertiapartis. num. t. & 1, D.Bocer.d.clalf t.Di' 
^ut. \i.theff9. Meyrer.intra6i. depignorib. &hypothec.ttt, r. 

* oum. & tit. L . Mozz,iw in traif. de pign. dr hypcthec.cap. 2, 
de divtfionepignor- num. ^^dr 24. Treutler. Difputat. t. thefi,. 
lit. b. ^V. volum. 2. Menoch. remed.3. retin.poJfe(f numer. 210,. 
& remed. 12. recuperartd. poffejf num. 17. &fttj. Prxtorium 
* (jNicialcpignus, pcrmiflloncminpolTclfioncm, vclquafipof- 
icflloncmbonorumdcbitoriSyObnonfadamratisfadioncm, 
aut contumaciam illius, conftituitur. l.non eHmirum.26.ff. 
. * defignorat.a^. Ls.verffed&inpojpjftonem.ff, dereb. eor.qui 
fib tuteL i qui leg^i.s- C. ut in poffeff.Ugator. d. L i. & i, C. de 
frator. pign,ibig^.Cujac. in Paratttl. & lib. /. obfervation. c, 3 o. 

jj. Judicialcautcmccnfetur, quodincaufajudicati, autfcntcn- 
tiac judicialis cxccutione, cx auftoritate ejus, quijubcrcpo- 
• '^i^Q2^\i\uJ'Ji&jitre.io.ff.quipoti$r'inpign,velhypothec, 



r 





^Hi^.moditrecontrahit.eBfigafh. 3^3 

*//«/•*». qu, p;g„ns pratorinni & jndiciafc confiindunr ac * " 

«ump,o,fu,ide„,quecrcconrcndunr. E^^ ' 
«odoalarafunt magnaimcrprarrorium&judicialepignus 

VSlT 1"^% »"^cmiffii5pignusp,i,oriumoccupat ^ 
^^—•ti ^•^^•'^^'''^''''''■•'"^/^''^•decapicndori- -' 

n^conS^;nri,"'''''''".'P'snu«Fr*rorium&conventio- , 
ZitoriiXTTtL^'''^"''''-'^^ 

P'S':& hyfethtc.i.x.».j.^re^^f 

Porr6rcmaliquamp>g,;orivclh>.potheciobli?arcpon,.* " 
nniadm.niftrat,oncm hafenr. /. A/*«w.„.ft,//.,,„/ ^^. - . 
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354- ^.Creditor.jf,InJlitut. 

lcrvus, iquibus libera peculii adminif^rarioconccfTa cft, reni 
pcculiatcm, inutiliratcmpcculii,re£teobligant.</./.^r^«z/f- 
nt-rtt 18. ^.uk,(^ L,fiq.jf. depignorat ac}.H\x\\i(c\\itVi\dz pro- 

,117 babiiis ratio c(\ : quoniam quibus alicnarc remlicct: mulco 
magis iis obligare & pigncrarc eandcm rcgulariter ticcbit»/. 
Mnic Codic. rem dlienam gerentib, ncn interdicirer.Juar.itd- 
miniflrat. Sediiliis&fervis, quibusconccifaefllibcrapcculii 
adminilbatio» id alicnarc licet. Lfiejuu,4.[.§. uff.de reivindu- 
4at. l'filtberam. 10. C.quodcumet ^ quiinalienapotefl.eBydrc. 

\it Ergo&pigncrarcliccbit. Cui non adverfatur /. /. §. x.ff^.qu^ 
res pignort vel hypotheca data , obltgart non ptf/flvibx dicjtur» 
nec filiumfamilias , ncc fer vum , rcm pcculiarcm obligare pof* 
ic, quanrivis libcram ejus adminiftrationcm habcant. Nan$ 
illic non negatur , filiumfamilias & fcrvum pigncrarc pecu- 
lium poHc, fi rcm fuam agant; fed pro alio pigncratc poife : 
quia id pcrrai0am non vidcaf ur pcrmifs» liberi admjnlAraiio- 
nc: cLimnec, qui libcramadminiftrationcmhabcnt.pcrdcrc 

il9 poQjnt. Atqui proalio quippiamobligare, quad donazccfti 
Donarc autem pcrdcrc t^.juxta illud Martialu: 
Dimtdium donart Lino , quam credere totum^ 
^ui mavult , mavult perdere dimidium. 
£t Hc non habci donandi potcftatcm, qui liberam admini^ 
ftrationcm habct. /. contra, ii.§ fi filim. verfnam cjt/m ve^ 
rum , &c.ff. depa^is. Quod tamen non u/qucquaque vecum 
cft. Pf oindc rcde tn d. L i.§. i- verfifaBi tamen , drc.fflciuares 
pignorivel hypothec. datx^ &c. lubjicitur^hanccflcfadlipo- 

^ tius, qu^m jurisquxftionem : an libcra adminifttatione con- 
cc(5a, data(itctiamdonandifacultas? Quidcnim, (ifpccial^ 
tcr hoc perminum (it , ut donarc poftit iilms , aut fervus ?quid» 
Gca conditio iilii, ut verofi:iiilc fit , patrem jus donationis 
conccflurum , puta fi fit fcnator , qucm deceatcflc libcralem J 
Magis utiquc cft , ut pigacrarc poflit. l. filiusfamtliits. y. §» 
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§lHib. modis re contr^iCoTJtigath. fjf • 

pcrdcre tunc intclligatur: quod idcmMartialw aJiocpigraw. ' 
»ate vcnuftcexprcfllt: 

ExtrdfirtunMm eil , qMicquid<fonamHs amicar 
Ih £^Mdederts,Jolasf€mperhabfyis,opep. 
Afquc ita clcgantcr iHudcxplicarJoannciMcrccrius/^Cm. 
,mentar ad d, /. /. nitm. ii. &fe^tf.ffi^uarcsptgncn zeLhypotk 
dataobltgartnonpBjJ, Scd&tutor, nJcgcnonrcffnganicrcm iii, 
pupilIip.gnoridcdcrit,fucnduscft. /. tHtor.i6.tnprincip ff.de 
ptgnorat a0, propicrca quod in adminiftrationctutclai vicc 
domini,hoccft,pupj|lihabctur7./*/^,«/ir/.;r7./.^fWw//;/. 
flrat^ &pntc. tutor, L tnterdHm. 5<f. §. qut tutelam. f. defurt, . 
D Obrecht. DtJJmt. /5. thef.i^y. Idcmquc diccndum in curato- 
K adolcfccntis , vcl ftirioli , non dubium cft. d l. ttttor. i6>ffjf 
V fignorat^a.l. OHraror.}. Cfialienare^pignoridatafit: D.Bc^ 
€irMaJf.2^DtJpHt. u. thefxo. edtt, i.Done/i.tntraft.deptgna. 
wtb. cap.%.tnfiN<_j. Procurator item rcs domini fui oppignora- vi^ 
rcpotcft, fivcci^pccialitcrhocmandatumcft, utftccrcr,fivc 
univcdbrum bonorumadminiftratiocipcrmiflacft abco.qui. 
lUbpignonbusmutuasaccipcrcpccuniasrolcbafV/^. / fein.^ 
tmm.tt. §..H/t.CHm Ifeqff. deptgnerat.acJ. Cui namq^ gcncrali- ' 
tcrdcomnibusrcbusmandatum cft, pcrindc cft, quafi ci dc: 
Ijnguhs fpcciaJircr mandatum cffct : modo ca rcs fit, quam. 
^minuscJrctfaaurus. Lfemperjfcctalta. 1 47.ffderegHi.jHr. 
xscquc cnim gcncrah orationc conccdcre vidctur dominus, 
quod fpcciahtcrnon pcrmittcret : ncc fpccialitcr id pcrmit- 
tcrct, quod-ipfc non ftccrct, argnment. /. ^nt pecu/tt; 46^. i, 
dept^H/to- Hacrationc&admimflcatorReipublic.nml 
tuampccuniam pro civiratc accipiat r rcm ems rcdc pi- 
gnori ncdiL L/tu, ^nt. tt. inprtnctp.ff de Ptanorib.& hy. - f ' 
fothec. Nam rcbcis publicis dum prajflcitur : gcncralircr ci-. 
omnia pcrmitti intclliguntur. quas ad Rcmpublic. & admU ' 
Ratrationcm rcrum , ad illam pcitincntium , rp.ctanr. Do^ ' " 
9^^dta..^pu u p, ohr<ckt. dia. DfJjHtat.iy thef ts^ ^ " 
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33^ ' f:CreTtt(^.4^JnJlit(Sf.^'^ "^^**^^^^ 

^ninivcio pupillus , & miDor 25. annis , abfquc tutoris ful att- 
^oritatc* vcl confcnfu curatoris, rcm fuam pignori vcl hypo- 
thccz darc ncqucunc /. ui» prUtc» fflqtt£respigncrivelhyf$~ 
ihfU ddU ohligari non pojf. /• ult. Cod de rebui alten . non dlie» 
nand L 1. C- de tn integr. refiitut. minor. * 
f 25 Cxtcrum acquiritur nobis pigaoris 3c hypothccx obli- 
%rt g^tio, non foltimpcrnofinetipfosifcdpercasquoqucpcrfb- 
nis^ qaae noftra in potcftatc funt: vcluti, pcrfilios,&fcrvoS ♦ 
jnortros. tot. tit.infr. per qua^perfnob. obltgat. acquirit» noil 
ctiampcrlibcraspcrfonas; vcluti pcrprocuratorcsno{lros.</. . 
^ LfolHtum. ti, § penult' f.depignorat, a6i. L i. C.per quasperfon^, 
Kobisacquirutur, prxtcrquamin cafu. quono{i£onomincmu« 
luampccunia?ndanrc«, pvg ^usvd hypothccamacccpcrunf. 
- /. r, C, eod. ttt, Balduin.^n Jujiintano fuo pag.i^ i . huncj^ refe- 
rtns D- Bqcer d. ctajf.z . DtJpHt' t2. thef\ ^.Itt. C.fdtt. 2 . Llndc 
rcsprocuratorioppignorata,ncqiic procuratoii, ncquc do- 
U4 mino oppigiiorata ccnfctur. Non procuiatori: quiafibi pi-- 
gnoris obligationcm acquircrc noluit : non ctiam dominoi% 
quiahiic procurator pigporisob''gationcm acqnircrc nopo-' 
" iwxx.d.l Jolutum. I \ .§.femuU.ff. depignorat.al^. Non![icLm 
p-gnusrcCtedaturcxtrancaepcrlbnx> m qaamdantaxatfolii;'' 
tio in ipfo contradu collata c(l : prouidjciuc di-bitor datuni«. 
\ pignus,abipfaadi''^la pcrlbn^ rcpctcrc potcfl. LU^ quipr§*'* 
- tjaijit. jj.ff.de pignortb. dr hypoth. Non ctcnim adicdto , fc J ib-^ 
^ ' licontr.ihsntidcbitorcftobiigatus. i ult.^.pitafuerojiiputa^^ 
. ■ " tus. i ff.de verb. obttgat. §.f quis alii- 4. verf ^lan} folutto tnfr. 
deinuitlib.jl.pulattontbus' DObrecht- d. Dtfput. if. thef xj^. c^» 
fequentib, D, Bjcer, d. Difput. \ 1. thef. is. 
1 1 f Proximum nunc cft viderc dc rcbus, quz pigiiori aur hy- 
f,^ ■ porhccac dari poflunt: cujufmodi funt hx omncs, quxcm- 
ptioncmvenditioncraq;rccipiunt./7?<^ & quod. p.tn fin,ffl de 
pignorib. (^hypothec. /• i. f. eam rem. 2.ff. qua ret pign. velhj-. 
pothec' data obltgari non pojf tbij^ Henerm num. i^, & A^f *^ 

StucL • 
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* ^Jifh.modisrecontrahit.olligatto, 33 f " 

Wtttck part,t. Exercit.Jtifttn. decad.io.ajfert.p. lit.a- Quarc 
fes,qu£ commercio hominumcxcmptzruntsatquc idco vcn- 
xliRcqueunc, ncc pignoridaripoflunt. d» 1. 1. §. eam rem.ff d, 
fi>.Siquidcm pcrpignorationcmpeivcnitur ad vcnditioncfn. 
Omnis cnim pignorisutilitasin hocfolumporitavidcturrut, 12« 
dcbito non foluto . illud tandcm diftra hcreliceat. tot. tit.ff.& 
Cod.de difira^.pign. Atqui unoprohibito, omniaputantuc 127 
prohibita, pcr qu£ ad id, quodprohibitumcft, pervcnitur: 
proptcrca , quCd uno modo per emptioncm concelTum 
mon eft : id alio modo, fcilicct pcr pignorationcm, (imiiitcr 
'aon cflc conccflum intclligitur: nifi diverfa (itratio, quxdi- 
'Tcrfum jus cxigit, ut in fpccie /. tnquorum, i^.ff,depignorth* 
fSrhypoth. ubiModcftinus inftar rcguljEcujurdam itarefpon- nt 
dit : in auorttm fmhw emere quis prohihetur , pignui accipere 
non prohthetur, Quam rcgulam vcrifimilecft fubjcd^amfuiflc ' 
iModcftinoiis, qusB tradiderat dcpra;fidibusprovinciarum, 
qui licct in provincia fua piohibeantur cmerc : non tamcn 
* prohibcntur pignoTi accipcrc. l.qut cfficii. 6i.inprincip.ff.de 
^ontrab. empt. Ceflat quippc ratio inpignorc,qu3E valctin 
^cmptionc.liationemjCurpr^fidib.oliminprovinciisfibidefti- ^ 
^jiarii cmcrc n6pcrmittcrcfur,cxplicat Ciccro Verrina <^.Quia, 
.^i>?^W/,putaruntlcgumIatorcs,crcptioncmcflCf noncmptio- 
^ncm, cijni vcnditori arbitratufuovcndcrenon liccrct. H«c 
.^iatioinpignorcnonmilitat: cum dcbitor, folvcnsrite dcbi- 119 
^ tum, piginis quovis tcmporc liberatc pcflit. /. item liberd- 
' tur. 6.ff. quth. mod- pign. velhjpoihec./ol^vit. I firem. p. f . om* 
nit» yff.depigncrat. aH. l. quMmvit, 6. Cod. dedtftra^ pignor^ . 
J^Iercer.adL li.ff.depignorth.^hjpoth n.t^.&if, rf 
Sanercsfacras, fandlas, rcligiofas,publicas,iitigiofas» 
s libcrofquc homincs , cum ncquc in commcrcio , ncque in ul- 

iius bonis fint, pignorationemnonrccipcrcpcrfpicuumcft. - 
. 1 2, Cpd- de religiofijyfHmpt.fitwer^ l.fi monumento^s. l. qttifi* 
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jjf §. Credutor^ hjfituf. 

" / lufs. 6. C. qttx res pignori obligari pojfunt. t.privitegia. 17, C. di^ 
; • ' ' ptcrofan^. Ecclefl. i. §. fin. dr t. utt.ff. ifUd res pignori vethj* 
' fothec dat£ obtig. non pojftot. tit.ff. C. de tittgicfMozz.irt 
B^y* • iV tra£i. de pignortb.d- hjpothec.tit.de reb.qudpignori dMripoJf 
^ «*wrr.ii./tf C^ i9.1lludqucadc6proccdit,utnccfubcondi- 

'^Tt^ • . tionc contradtum pignus , puta (1 rc$ facra in profanam > aut 
•^' publicainprivatam,authomolLbccin(crvummutctur. con- 

. ^ . valcfcat:quoniamcadcrcpa(^iofuitintcrpofira,cujuscomh 
. , incrcium omnino non crat. f- 2. 

, , ter. 8j. ^.Jkcram.ff.deverb. obltgat. Donell. in traii. de pigno- 
f j I rib. cap,p. circaprincip. Multo autcm minus libcrorum homi> 
; num,quibusalicnidcbiticaufamanusin)iciuntur,oppignO' 
\ ^ j^^, ratio(quam Grici kvi^oXfr^icu ^ vulgo Intcrprctcs rcprcflalia» 
I - . indigitant)inconfiniisGermaniz , Galliz, Poloniz, aliifque 

^ *; V . nonnullislocismaximcufitata, jurc dcfcndi potc(l : cum rap 

■ \$' tioniinconvcnicns&pcriniquumfit, alium cflcdcbitorcm-»^ " 

. V-^. aliuravcr6cxigi:itcm,altcrumaltcriasodioprargravarij fivc: ' 

. ^ " altcrum pro altcro qualcmcunquc injuriam fuftincrc- No- '■ 

^ ' " vell.^2.cap'i.verfnonenimbabetrationem,(!rc.l.miiu,€.ut 

■ . nullw ex vicaneisproAtienisvicaneor.debit.teneat.l.unic.C- 

^ ^ , ' '^'^ deprohtbitaJequeJlrat.pecun.Auth.habita.C.mefittuipropa^ * 
^ , trCf (!rc. t. nuUam. 4.. C. de executortb. t. ob eaujam. s.Cde ob^ > 

^ * • . . ligat.^ aCiionib.c.unic-deinjur' tib.6. t. nondebetatteri.js^ 
' <•"*-. ff.de rcg.jur. c. non debet. 22. eod. tit. in 6. Hacftetman. DiJpuK 
' "} ' illujlr. quaJiton.iL. thefp' Itt.d. Schroter.diatribar.domejii^ 

/♦..'• itar.decad.7.ijuafi.6. D.0brecht'DiJjiutat.t^.thffip4..(irJetJ^» 
[ \ ".■ ' ) Ea<juc de rc confulantur divcrfimodc fcnticntcs , Marttnus ' 
^ ; Zaudenf drJacobm^Canib. infuis traiiattb.de repreffat And. - 
' ■"' '* * Vr^/ ^ ail.de pignorationtb. objervat. 2. Petr. Gregor. infyntag.jur^ *- 
■ ' ^^Hl^itntvnJUtb. s 8. cap, %. numer. 6. Crftq Petrus Heigtut part. r ». 

. ^''V- ■ ' ^uapjonum jur. quaft. 1 1- Lortch. in Emhirid. arre/i.per iot, 
;> '^^. - Colrr. de procejpb. execut.part. \ cap- 2.numer. 1 6o.ufque ad 
^ ^^^^Jjg^^^-g*^^ Gruntng. (rat^^t.df ^;^. hypothec. ttt. df^ 




§luib. mo^^e contrahit, obligatio, j}p 

Tefrus de Ftneis tthr. f. ep. 4I. VenturA de Falentiis libr.M, 
^arthcnii littgtofi. cap. i^numer, jo. fiquentniK alitque per 
XHm citatu 

W Scrvirutcs prsdialcs utrum pignori dari pofliint, valde |^| 
controvcrrum cft ? Sed qaanivis pracdiorum rulbcorum, non 
itcm urbanorum , (crvirutcs pignori dari poflc , Dodorcs plc- 
xique aftruant , Bartel. in Lfi is , qui. ti.§' «It.jf.df pignsrtb. cf* 
hypothec.ConnanJib.^ Commentar.jttr. avtl. i. p- i^^Ctfja- 
€iiuUb, 1 5. obfirvat. cap 6.D. Collega Bocer clajfi:. Dtfput. 12, 
chefiiS.lit. b. (jr thefiio. lit.a. edit. ^.plurefi^^ alit: attamcn fcn- 
tentia Duareni Itb. t- Difpntat. anntverjar. cap- 1\. Donclli<^ ^ 
traii-depignorib.cap' to. Merccrii ad d. 1. 11. §. ult.ffidepigno- p 
rib' dr hypothec.num. ult- horumquc Scdatorum cxiftiman- ^ . 
tium , nc fcrvitutcs quidem rul^corum prxdiorum pignori ^ 
daripoiTcynonmagis, quam urbanorum, vcritati jurispro- 
pior vidctur- Qozcunquc cnim in crcditorcmtraasfcrrine- 134 
queunt.fruftii &inutiIiterpignori d^t\tux. Lfifundus. Kf.^.cre- 
ditor. 5.jP de ptgnortb- hypothec. Servitutcs autcm realcs 
indidinde omncs rme prxdiis, cum iis cohxreant, incredi- 
torem transfcrri non poflc , liquet ex L i.§. i.ffl communid 
prad. ^ L via. ij.§. 2.ff. de fiervttuttb. pradior. rufiicor. Nec iJi 
obftattcxtus in Lfidanvia. 12., ff.de pignortb.^hypothec.yibi 
Paulusait,(ervicutum rufticarumoppignorationcm, propter 
utilitatem con tra hentium , admittendam cfte. Nam illic Pau- 
lus non hoc inquaiftioncm vocat,an fervitutes ruftica: pignori ^ 
dariqucant,utitaeasaburbanis(eparct: fedillud, andomi- 
nusin fuo fervitutcm dc novo conftitucrc poffit creditori pi- 
gnorisloco,utcacrcditorutatur,quamdiupccuniafolutanoa 
fit ? Id vero dominum facerc poftc Paulus refpodit ; non ut ju- 
re ipfo valeat fervirus : quiaipfojureadtempusconftituinon 
poteft. Lfirvitutes, 4.. ff. de fiervitutib. fcd proptcr utilita- 
ccm contrahentiumL». Atque de domino fundi Jurifconful- 
xum loqui , qui tcxnporis caufa in fuo fcrvitutcm imponat» 



- aignunt illa vcrba,quibuscpnvcntio iniri poflc afl^ r;r,ut hifcc- 
fcrvitutibus croditoi: urati>r,,tlilicct fi: vicimim {.'rauiium ha- 
bcat> & fi inrradicnxccrrumpccunianotTiitfotuta, vendere 
|. cas vicinoliceat; Hscnamquepadiadc fervitutc,.qua: no- 
bisinalicno dcbctur , rccipi ncquit. Scmper cnim dohiinus 
fundi iervientis rcde nega bit ; fc crcditoti , aut ei , cui crcditor. 
83 6. vcndidcrit,fervitutcmdcbcrc : nccquifquam ,cui(crvitusdc- 
betur ,,(crvicnt4S fundicaofam dctcriorcm faccrc potcft. I.fir- 
^ 'vtttttes.29. §.ftilltcidii^t. /. verfcr omntnofitendum'. ffMfir- 
.n>irtiitth.fradior. urhanor. latius Donell. d. cap. \ o. £t candcm. 
quzftionc cr, cxplicavi copiofius r» ultim.fupJiefirvitutihi. 
IS7 pradior.jtumer. 21. & aliqu4itfe^<j> CaBtcruna fcrvii utcs peifo^ 
nalcsquodattinct : ufiimftu£tuui, ci:m & vcndi polTir, pignoi- 
li dari polTcal) ipfb ufuf<u£ti:ariornoRdiibitatur^/i5./.yf/iri. 
qni. 1 1.. §.ufi^ffiufit4d. 2. ihi^ Mercerius num..j. /. quM non- 
y eUtm, ts^ in princ ff. de pignorih, ^ hypc thec. 1. 1 . verffedfi vct: 
ufumfruiium. C' fi pignui pignori dat fit. Pacit4(S cent. j. txattio» 
tpeivu». quxjl. jj. Treutler, Dil}ut .t6. thefixo. Itt. h. nolum. i.dr 
'Dtfftut..i. thefs-iit f ^^olum.iL. Aliud in ufucn^ieccpmm. Et- 
cnim cum is perfonx planc cohaereat, dc ncc vcndi , rcc ccdi; 
queat : mcrito ncc pignori obligariautdaripotcrirv §» r fupri. 
. deufu drhahttat.l.fid ne^. %.ff.deufu dr hahttat, Litem quam^ 
vis. 10, §' i.jf. commurt' dividund. 
138 Praetcrea rcm pcnitus alicnam pignori dari non pofle li^ 
qwd\imc(\./: 1- ff.de pignorattt aM.i, l.z. l quapradium.tf. 
cjr l.fi in rcm. 7. C.fi aliena res ptgnoridatafit. Cum cnim ca 
non fit in bonisoppignorantis , ab co altcri jus aliquod inilla 
conftiiui ncquit. /• nemopliti juru^$^.ff. deregul.jur.l. quifi^ 
lios, 6. Cod quaresfignoriohtt^aripoff^drc.Accurf.drDd adl. 
aUenares.20.ffx deptgnerat: a£l' ttcm ad l.remaUenam. zi.ff, 
decontrah, empt: dr adl.fed^ quodadeas,^. infinff. depigno-- 
r.ih. ^ hypotheC' Moz>z*tn tra^. depignorih. c/* hypothec- tit. de 
r.th. qua pignori dari poffnmm. z. Negufant* in traft, depigno*' 
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demtraiidt. cajf.is.inprine.DorteU.drptgH9rib' cap.p. Schneidr- 
win. in hoc§. mpr$. num. 14.. dr ain communiter. Vctum ift- 
hoDc ccninjmam }uriscictii)icicncm ciucbufpctifrimum ar^ 
gqmcncis convcllere ac mf;iiigcrccoiiaturPctrusFabcr//A.^r 
fimejlrium. c. iT' Primun. Ucfun^ir/A dl fid(jr quodg. in fin.ff. 
deptgnori.(jr hypnth: ubit .>jnsoftciidit :cani rcm poflcp gt.c- 
rarij^arpotcit vcutii.- Aiqiij ttm ai.enrm vcndi pofJc,conitat 
exd, L rem alienam, 1 %.jf. d*- cohtr^ht nd. empt-incd rclponde 
tur : iIlamC<ijj(cnu.'utiamgcncralcmnoniragcncraiircracci' 
picndam, qiia(i cadcm pitinc fu iariocmptionis,qLxpigrO' 
ris : fed plcrunqi^e vc: um cflTc 5 ut , qua: res vcndi potcft , cadt m 
& pignorari poifirjUtquxcoirmcrcioncncxempiacft.Nam- 
alioquinopcromnisrnni^tscft byvH)thci:a"cmptioni,(icuii vi- 
dfcKcAinprdaUcgata Utn i}ntiruw. 24. ff.de ptguortb.cjr hjpO'- 
thec. ubi qui cmcrc pn Uibl tur : non tJir.cii pignusacc;pcre 
prohibctur- Ratio aurcnui}fF«:rcnnacjntcrcnijjtioncm& pi- , 
gniis,ideft,currc^alicnavcndi pcirir» pignorarinon poftjr, 
hzc affignamr : Tuni<]uii proprcr hberratcui ccmmcrcio- 
tum> & frcquentiflimum cmpiieni^ ufum , ncccflc fuit pcr- 
mirtercrei alicnaicmptiontin, atgumtnt.ljufioerrore. 44 i» 
frincip.ff. de ufiurpat . cr tffitcjip. onth, Pig? on» vcio ufus non 
cft ita ncccflatius».6ccx pafldia-ponus hominum indu^us.. 
Pignusquippc conflitui folct propicr contradl6s fidcm , ac rc- 
ftitucndaircivinculutn / Ugata g.tnfine.fi dtfipeUiclilelegat, 
cum plus cautionis in rccflccredatur, qui^m in peribna. U plm 
€dMtionis. z^.ff.dereg.jur. Lum quiaincmptione' vcnditioiic 
obligatur folum pcr<bpA pro cvid^icnc, & ad quandam (uti 
vocant)aflninampcflrcflicncmtradcndam : aft inpignorcrcs 
ipfa obligatur. gloff.in d. l. remaltenam. it.ff.de contrahend. 
$mpt. Mozz^iuelocofitpra notato. Nt^fiant. d. memh.s.part. 2, 
numer. 58. Jamveropoicftquispcrionamfuam , utvcnditor, 
•bligarc : (cd rcm alicaam , in quam lus non liabd^^ , obligarc. 




; , • ' • §. Creditor. Injtitnf. • ^ ^ 

Altcriim PetnFabriargumcrituiiicfthujurmodi: Quia, 
'k .C realicnapignoridKa,nafdturutnnqucobli^^^^ 

* . * . s,ei\oo\%noimu2iJjremdlienam.p.^.penMlt.fdep^^^ 

* . ' . aa adco, ut fi fur aut prxdo rcm aliciiamTitioprodc. 

' ' ' ' - • ccm aurcis mutuo acccptis obliga vcrit . cofquc poftca Tmo - • _ 

\ folvcrit , habcac contra Titium aaionem p'gnoratitiam ad 
V • ^ t4.t rcmrccipiendam././/>/^«i?rf.^^.J A^r^-^*. i.ff-d.m. Datur, 

' ,-;,^*rf»,,dcbitori.folutapccunia.aaiopigQoratitiacontu 

. . crcditorcm.etiamci.quircmalicnampignoridcdcnt./^-^i- 

• ^,^W^rf%4rw.-accontri,datutcreditori,ctiamci.cuircs .. 
r-' •;"••,.. ai.cnipignorid»ta£uit,aaiopignoratitiacontraria././i^/^^^^^^^^ - 

5 / d-l cnmdehttore.n f-depignorMth.aclton Ergoindcfc ^ ^ 

* - quividctur,qu6drcialicn«pigDUsfubfiftar, Ref^ondendum: 

•^ . . .. .V. iiiudnonrcaeindcfcqutautconcludi. Eftctcnjmaigumcn- • 

-^- tumabobligationc&aaioncpcrfonali.adjus&aaioncmin 
' " " rcm • quod argumcntum non proccdcrc , cx prxdiais coUigi- 

tur Quod autcm compctat aaio pignoratitia in pcrfonain • • - 
cxpignS^reUcctrcialicnac, fivc nullo. hoccft,qu6dcxiftatcf- 
^^. ••=• • feausaliquis&aaiocxcontraaunuiloj idnonomninono- ;. / 
"*-*••%'•• , ,3 vum cft, aut infrcqucns in jurc- Siquidcm & cx cmptionc, . . 

* -^v*- quantumvisnulU.intcrdumdaturaaiOinonquidcm.utcoa- • ' 
' traausconfirmctur,fedutquodintcrcftprzftctur.4r^/.y?i^ 

• ' - c,„ptio}ie.)^.§itemfi&emptor.i.f.decontrahend.empt.Gt- 
phafi.addl.i.C.fiaU€nare$ptgn.datafit.qnzic^im^mi' • 

' m nctcondufio:cum,quinoncttdominus,autrcmRonhabct | 

• • * jnbonis,pignoricamdarc6cobligarcnonpoflrc.<//^J?./.Li.^. 
- ' •' &tot.tit.Cod.fiaUenarespignortdatafit.cumjurtbH6Concor^ 
"••••'> ^ ^antibus,fupran.ii%-adduais. (:i^viS^\s,Q^\iitcm^\\cn^^^ , • . 

. gnoridcdit,licetquoadhypothecariaaaioncmnihilagat:pi- 
'/r.;-: gaoratitiitaracnaaionccontranatcnctur.&infupcrctiaftcl- . ^ 
* " iionaiuscrimcnc6mittiL<^ /.r<r/^?r.i6 J,i.i./.f^w</^w/^''''/»* . 

\ .'-»•*. - ' U . . v' ••••••'■.*', ,* 

/ * ^ ..^ - -w. ... ,. w- . . . «... ^ ..^ . ■•••DiqjggGdbyC.OOglg 
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^jiik ntddis re contrahtt, ohUgatio. 

£nimver6notabiicsaliquotcxcipiunturcafus,qtiibuspi- 
' • gnus rei alienx valet^ut con vaiercit,aut confirmaturr I. Si vo- ^ 
luntate doraini res aliena obiigctur. /. altena. ^o inpr ff. d. titAtr^ 
Hujufque evidens cf^ ratio : tum quia volcntinonfitinjuria. 145 
L\.§.M/f^ adet.ffdcinjur. tum quia dominus ipfe lioc cafu rcnrv 
©bligarc wxdttwi^arg.i.reftituta.iyMrca pr.ff.adfenatuforjfult, 
Trebeihan. H. Sidominusratumhabcat.<?./.W/>»i^.20^j^.^i'/>/ 
vneratit. a^. Qup cafu pignus convalefcit fivc confirimrur r 
>Jade6, ucfirmumcenfeaturnonatempore rarihabitionis, fcd. 
Anteriore,putapignorationisfivccontra£ius.Rccurrirquippc 
> tatiliabitioad iilud tempus, quo con vcnit ».ut clcganrcr ioqui- 
^tnrMarcianusw/yJp/^^^:^. \6,§. \.ff.depgnor.(^hypoth, & rati- 14^ 
habitio mandato comparatur. ti.§..fed^fi.i^ ffJe vt, (jr de vi 
*girmat.lfemf>er ejui.6o.ff.de reg^ttr.S.{c\\iz ifthseefi^ioidco ad- 
oaifTa e(t : ne obftarct pignoris obligationi juris reguia , quadi- 
«itur : quod ab initio non valuit,& vitiofum eft,cx pofl fa ito fi- 
Yctradtutcmporisconvalefcerenonpofl'c./-f7*tf^^>»/7/<» 

<7(S^.r/>. Sicenim fingimu5:ab initio,cijm pignus c biiga- 
tume(l,domini voluntatcm inrcrccfl"iflc,ut nunquam non ob» 
ligatioconftiterif. Sicfuflinetur judicium,cum falfoprocura- 
torcfufccptum, quod poflcadominusratum habuit. l.jHlia- 
nm,tt,ff' quifattfdare cogantur. tltcet.^eff.dejudic .Sic quoqj^ 
valetmutuum,a filiofamilias ccntra£lum,quod patcrpofl ha- 
buit ratum. /. *//. C. adfenatufienfMlt. Macedonian.Joan. Mer^ 
ger.add. Lfifundus' 1 6.n. \ 2.'Cumfe(jtj.ff. depignorib.d- hypoth. 
III. Si dominusfciensdifrimulcr&pcrmittat.rcnifuaobligari 
infraudem QXC^itot\s.d'l.2.C.fi atiena res pignori datafet .Cu\^s 148^- 
Fat'o cft. qnia pioprcr fiaudulcntam difllmularioncm conicn- * t ^ 
Cflrcfingitur:qu9cal!iditas>cumalienodctrimenroconjan£ta, 
impunira effc non dcb':t,rfr^./- ft ftne voluntate s Cadfinatuf 
ccnfVettejan- 1 V. Si res alicna dctur pignori fub hac vodirionc, 
fidantisfuda fuerit.^/. L fifundai .^6 .§ alrena res .7 .fi.de pignor, 
^hypoth-l.idemj^ j.^.xff.quipotiorestnpign. veitjypothJjabe, 



§,Crcditor.^Jnfiitut. ^ 

* E-^xatio cft : qtiia hac Tpccic , id cft , pkroptcrconditioncm, ob- 
14^ l^a^ioj;riincaramdominiidi0crtur. Sic&contrajrcipropriz 
' cu:a Lcquc pignus^ ncquc cmptio autdipuUtio valcat. /. ne» 
/ju€p(gnw.4<; ff. dereg.jHr. .{amcnrubhacconditionc valct, 
li rcs dcficrit cflc prppxia Gvcnoflra. /. extfitmo- 6t. ff.de coh- 
jrab- empt.i./iremmeam^i {.^dr Lextjiimo 9%.ff^deverh'0hli' 
g4t, Y. Si rcs mihi fit dcbita , uejn i,t' infrincip.tht ^finon 
fuit ei ,quif igntu dabjt^ Jehujt^jfde pignorih. drijypothec, L 
£redit6r.) .§.t ff.qttipotior. in pigU' *vei hypothec. hahe- L JiU* 
jtm. <,<f.ff. ad finatkfionfult, TreheU. Vcrbigratia : fi rcsmihi 

- fuicdonata,&nondumttaditajcamGbiigarcegoponum,liceC 
nondiimdominus: quiamihidebctur /*//-^ /. j^^/f 
itomh. Sic fidcicommiflarius, ctfircnondumrcpctitanonnc 
domin-jSj potcQ nihilominus rcm obTt^rc: rcpoflcare-; 
pctiia,pignusconfirmatur.</. Lfiliam.^^ f.adfinatufeonfitL 
lYO Trehell. Rario hujus quinticafuseltperrpicuaitumquiano- 
Arum eflc vidctur, cujus nominc adioncm ad id pctcndum 
habemus /. honorum, 4gff.de verhor.fignificat. L is, qttia^io» 
nem. i^ff.deregHL/ttru, Tumquiais, qui rem flbidcbitam 
pignori dat , hoc aniJBO darc intctltgitur, ut tunc pigncri fit, 
cuiuipfldatafucrit: idco, quod fibi brcvi acquiritumirirpe- 
l^\i2X.DoneU.d.tra^.depignorth.cap.g.pagin.\27. VI. 6culd- 
muscafuscfliridcbitot, quirema1ienamoblfgavit,pcflma«. 
dijnicjusrcidominusfiat; veluri fi hercsidominorcircriba- 
tur. /. rem altenam. 4V in princ- ff. de pigneratit. aSi, Hoc ianc 
caTupignusabinitionon valetdite^oflri^tovc jurc; quiaeft 
rci al!cnx : cx poflfado tamen , idquc cx bono & xquo * ccn- 
valefcit- Lcitmres.s. C.fialtenares pignort datd fit, Hu)ufquct4 
non una ratio cH : tum quia vere dcbitor rcm illam pignora vii;? ' 
& cjus jam efl dominus; adcoque contra fa^tumproprium 
vcnirc non dcbcr. /• poH mortem. if.ff. de adoptionih. Tum 
quia in dolo cft, fi vel a^tionem , vel cxccptionem ereditori 
oppjriat, argnm. I.fiinter'2t,^.\,ff.depign9rib, & hyp»tbec»M 
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§l^ih.mddiirccontrAhit.x)hligath» 

Trtto, 7i..Jf. derei vindicat. Tumquiaresineumcaruni^ 
. Tcnir ,4 quoincipcrc potuir. argKm. l- exiflimo.^%. imfinepriH' 
tif ii.ff.de verb. ebbgjtiomb, Tum dcniqnc, quia iniquum cft, 
ctcditorcm dccipi 1 debitorc , & hunc ex fuo mcadacio lu- 
crum conlequi , argam- 1 ita^ue. 12. §. i .^l.tum ,qui' /4. §. 
i4 autem. (jr §*fe^ f[' de furt. D.Obrecht. Diffutat. /5 thefi. z\, 
. ' Itaquc ifto cafu crcditori non daturadio pignoraititia fivc hy- 
pochecaria dire^a , fcd utilis , ut ait diii- 1. rem aUeuam. 41.//» 
frinc.f. de pignoratit. a^. non ordinaria hy pothecaria a£lio. 
(cd utilis perfccutio, ut ait</. /. cum res, j-. Cfialieuares pigm- 
ri data fit, Dircdactcniin 5c ordinaria adioidemfzpe valet» 
- & opponitur utili, itcmque a£lioni infadum, atquecxtra- 
otdinarix. L i .&ll,Jequentib ff.de frafiriftis verb. dr infaH, 
M^ionih, 

Dc eo acerrime confliguntlntcrpretes : an, fi dominus 154. 
cei fiatheres debitoris , id cft , ejus« qui rem domini obligavit» 
ptgnusquoque convalffcat; itaut crcditori hypothecaria faU 
temutilisadverrusdominumTcipignoratx concedatur? Af- 
firmare videtur Modeftinus w /•/? T//w.^2 •jf'^<'^/^«f ^^r/^.c^Aj- 
/tf /A.negare Paulus#»</, / rem aUenam.41. verfincn efi idem di- 
^endum.ff, depignorat. a6f„ Et certiffimam hanc cfTc ailucfua» 
plane^ue incxplicabilcm , cenfcnt Hotomanm in Commentar, 
ddtit.ff. qua res ptgnori, ^c, item Ub.f. obfirvat, 18. Merce^ 
riut ad d. l.fi Tttio, 2 2, num. y.ff. de piguor. & hjpothec, & An» - 
tonius Matthtm Dijfutat. to.ad Pande^. theft 4 . Alii alitcr , 5c 
quidcm varie , idam contrarietatem tollcre &conciliarc dcfu- 
' dant. Fulgo/im in d. l. rem aUenam . ^ i. num. \i.ff.deptgnorat. 
uSt.drin d, l.fi TittO' 2 2,pofl frincipium.ff.de pignorib. &hy' 
fothee. Alciat. Ub. j.parerg. cap. 14. Duaren. Ub. 1. Dijfut.an* 
mverfcap. 4.. drad tit. de pignorat. a6i. cap. 7 . Robert. Ub^ t . 
receftar. leSi. cap. i. Mudam adtit.ff. depignorib. & hjpotheCm ^> • 
€4f. unum. 1 1 . Cujac. Ub. ip. obfervat- cap. 26. Giphan.add, 
i,z, Ced.JtaUena resfi^n, VuUeJm Ub, difceftat* Scholafi. 
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^;^ , §-Cr€ditgr,jf..T?7jiitHt, • "^^:.. . r 

, ^i; ^ffljXudXharondMb.i.^verofimU.io.Petr.FaberJtb.ufimejrK . . 

• . ^ii.fJadrlmanMtlp.ii.the/^^.D.obrtcht.d^DiJjf.iythrfiiS^^ . 
f. .* ♦ • ^ cumwMltufi(jtj drTreutler.DiJpHt i.theJ^^Jublit.A vol.iSZx^ 

tcrum Accur(iusindiflblvcnclailla antinomia vchcmererflu-. 
duat,plurcfq}Conciliadoncsadducit/>?<^X/?7///<7,2i.^<i/^^/-5 
' ^«<>r.c^/^j^<?/^.quaslicetplecafqucipCbrcjiciatj inhactamcn 

l, . ' .f . . acquicrcercvidcturiutPaulus/Wi^./^/ loquaturdcadlionei^ 

• ■^. tf- , icm hypoihccaria j ModcftirHis vcro /;; <5^. /. 2 1. dc pignoratiti* 

mpcrfonamutilicontrariiiH^cquippcadidcompctit.utac- 
ditor in dcbitoris hcradcm agat, ut rcm idcfun^odcbitorc 
obiigatam , pignori cflc patiat ur : cum dcf«ndli fudta prasflare. 
^ . 5- ^ 6c 3Lf pTob^TcdcbcSit. i.ex qu.tperfifja'/4p.Jf. dereg.jur.Uumd- 
\ * Wi^/rr/.^.C.<^^r// x'/W/Vrf/. Eoqucmodopctindirpdumcon-^.^ 

/ * - valcfcitpignuSjCoaAoncrcdcpjgnorisconftitutionctndtcfla- 
* ^ ' tofefadamtatificafc. AtquciuModcftinircfponfijmaccipi*. 
" ' "^^" endumcflc^Dodorcstamvcteres,quamrcccntiotescomu-: 
^ . . *' * Ti\usc\\{\\TRzni. D^efinb.wParat^depignora.aiI.n.Z.Qon' 

y ' nan.lib-^.Comment.jur.civiLc.iin.pBalduin'tnComment,d^: 
- \ ^ fi^norib.cap.iL^poHprincip.DonelLintr.depignor.c.jf.nonproi*^ 

S"/ " 7*- ( t*/i/f/7C^.Cumigiturhancinfcntcntiamfrcqucntcs,vclipfis-^^ 
i^, ' diflcnticntibusatteftantibus, Intcrptctcs concedant:& vcfo^i' 

.''^ .. '. advcrfari^illoruintcrprcutioncspartimtcjctumcofrumpant^ 
' '^.M partim diftindioncs ptorfus alicnas ci infetant, partim ctiami ^ 
^ • * nimis tcmetarie divincnt : utiquc in hoc dubio communL 
^ ' opinioni, quantnmvis ca fuas quoquc patiaturdiflicultatcs,. 

> ■ ^ adhxtcndumcxiftimavcfim, </rg«rw./. i.v^r/y2r/»f ^-r^^rwr.^ 

' ' ^ . ^^*. qu^ftor. l. mintme. ii.dr Lfi de tnterpretatione. iy ff^dt 
t ' >>.. • legibus. L cjuafitum. \ u §.fed fi fundus- zj. verf.quamfcnten' 
« fiam quottdit tncrcficre (jr tnvaleficre videmui-Jj. de tnJlruHo^ . 
lyfi velinjlrum.legat. £ifiquidcmcontradiccreautcontraniti,ar- 
^ TO^^T\x\x^\u,\\\i\ii\>ux.2tuTjarg.lfijedtbm.'iz(J.dedarn.infi£}.(!r 

' '^^Mnveli.j.c p.infine Simon Piftoris confiLj.n.i-tjuod^xcufum .c 

•^: * ... 4J»^,f^x(at posi confiUaModeftintPifior^fQ^ 
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uih. modis re contrahit. ohligatio. 7 

:ipcrta res dicitur.pro qua cft opinio commutiis. Tibtr. Decun. 
iref^6n.2.incip'SeremJJimHi n.6y.fol.Z7.voL\. Quin & vcritas 5c 
communisopinio a:quiparanturJViir//^<f«y de Affli^.inc.Hnic. 
i$m • 1 7. //>• jn rentoveri debeant tefles . ^c. in ufib.feud. Andr, 
^ail.ltb. i.obfif^. mi. ^.verfnamveritas ^(^c- AntonMari* 
Coratiu6 intraii. decommuniopinjtb.z. tit. 8, n. \ 6.&pafpm\ 
fag. 155. idjj fufius explicuimut fuprd ad princtp. tit, de heredi' " ■ 
tattb.efua abintefl. defer. nttm.slii^.&fecfn 

Quia ^oubinfkpe allegata t. remaltenam. ^i.ff.depigne ijj 
f^/ rft^.duocontincnturcafusrunus^ficiebitor» quircmalic- 
nam pignori dederat,fj£tus fit hercs cjus,cujus res erar : aitcr,(i 
iiominus rcifaftus fit hcrcs dcbitorisrbrcvitcr ratiodifFcrentic 
indicanda eft, cur priori cafu utilis hypothccaria adio crcdito- 
ri accommodctur : poftcriorc vcro fpecic ne utilis quidem hy- 
•porhccaria crcditori, contra hcrcdcm dcbitoris,rci pignoraras' ^ 
dominum, tribuarur. Ratio autcm cft hzc: quia priorc cafu (i 
qui rcm obliga vit alienam» opponat creditori cxccptioncm 
idominii» five quod rcs nonfuerit cjus,ciim cam obligaret : po- *" 
/t6rit rcplicationc doii rcpelli , & quafi mendacii argui quod 
•tcraalicna,<rujusnunccftdominus,ipfeoppignerarit,<£/.r<'» 
'^lienam.^t.circafin.ff.eod.d.l.fiinter.2 1 .§.i,ff.depignor.(^hy- 
'foth. d. l.fid Titto. j2.ff.derei vind, Sed altcro cafu nihi! objici 
potcft domino, licct hercdi oppigncrantis dcbiioris : quia ipfc, 
. iquam vis hcres,non oppigncravcrit,fed defunftus : ut ficnullo 
tcmporcconfirmarumpignusdifi^flit. Mercer ddd l fiTi' 
tio.22 n.i.(^fe^^.ff.depignor.(jr hypoth.^^^ccohii^Kyis^nbdi hcrcs i5f 
tcncaturaOionibushcreditariis,nomincdcfiindi;cumhcrcs 
& dcfun£tus*prouna eadcmq; pcrfona habcantur. Novel. ^i. 
in fine prafattonis. Nam illud quidcm vcrum cft : aft hic non 
agitur dc adionibus hercditariis, qux omncs funt in perfo- 
nam. tot. titul. Cod- de heredttar.a^ltonib. fcddcaftionchy- 
* pothccariS , quac in rem clh Lpignoris. 17. ff.de fignortb. (Srhy-^* • 
. jpothec.drLptgnorisuZ.Ceed. 

Xx 1 .Catc- . 
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Catcrum quod dixitnus i pciorc cafu , quo fcilicet dcbw 
torrci alicQZ pignoratc dominiuBi poftconfcGUtus c(l,pignu» 
confirarrari: poiicriorc, qgo dominusdcbiton',.qui rem alic- 
%£cs. nam obligavccat, hcrcs cxtitit» non confnmari : huicdiftin- 
djoni vaJdc rcpugnat tcxtus in ifi firvo. 2$,ff.qMi(jrMtiMib: 
manumijfif Uberi nonfiunt. cSr in LfiliHm.}!^. dt libi r/dt caMfi, 
cnm l.fi db ea. Cod. eod\ Nam^/A dJ. io> fi non dommus ma« 
numittat fervum alicnum, & poftca-cjps fiatdcminus, noat 
idca confiimatur libcrtatis datio : at confirmatur p^gnuv 
, , Contc4 autcm in £ L3\.& di /,7. fi dbminus fcrvi fiat hcrct- 
ejusi quL fccvum iflum manuminc, non potcfthuicfcrvoli- 
bcrtatis controveifiam. movere : fcd voluntarem dcfimdli ^ 
confirmare ccgitur £t, ut res vcl tribus exprimatur : priore- 
cafuconvalefcitpignua-i aitcfo nonitcm. Libcctatisvet6da« 
Cibpribre fpccic non>convaicfcit : podcriorc convaicfcit. Ac* 
curfius, Bartolus, Cumanus, Haldus, & aliiDb^ore5,hanc. 
quoque contiarictatcm cxplicatu difiicilimam clTe ajunr. Sed^. 
nonincommode, meo judicio,ita expcditur&rcfoivituiiut 
priorequidemcafujfcrvus manumiffus non fTatliber. d.Lio* 
ffqfti»& ^quib. mMnitmiJfi\ d-c.Sc ne poftcriore quidcm : fed 
tamcn/crvitutisquxfliocimoverinonpofrit, nequc abipfb»«5 
' qui manumifit; ne ticiatcontra fa^um proprium, quod noQK^ 
t( i licet. dJ- foB morteM^f.ff.deadoptionib,tit(\Mt ab ejus herc-. - 
de : ne is faciac contra &^um dcfimdi ; quod item non liccc ' 
heredi. d. LexquAperfond, 1 49. f. dereg.jur, Et ita exaudien» 
6x videntur d^ L^x.ff.drTl.Lj^C, de liberaU cdttf.f\\xx non di. 
> cunt, hunc fcrvumhbetumfieri j fcd quxflioncm tantCim ci 
non poffe mo verl BineL dd /. i >pdrt, 3. num* 8 3« Codic, de beum 
mdternis,. 

itfi Quzriturcircaillamfcxtumcafumexceptum:utrum islo- 
cum ha bcat tam incrcditorcfciontcquim ignorante \ £t fanc; 
fi creditor ignorans rcm alicnam pignori acccperir>cafuiifU: 
1ocumcfrc».fic4pecrcditoria^oocmh}:pothccanamutiicm< 
.-V - ' • ■'^: <kul. 



^Sif^' ^f>^i^ contrahit, ohligatia. ^jf p 

^iXj. non qjuidcm advcr^s dominum,. fcd advcrfusdcbiro- 
icm, vcl pofTcriorcm crcdirorcm, vcl alium qucm vis rci oppi- 
gnoratacpofldflbrcm, intccomnesconftar. argum.L. tutor. i<f, 
§. i' L fi pi^ore. 22' ^.Jipr^do. i. L cttmdehitore^r}?' dtif. Lrem 
ddiendm. j^x.f.deffignorMtit. ifimort dominm. t^, ff. tpeipo^- 
tior- infign. velhypothec,habe, d, t-cumres. f. Cod.Jialtenaret: 
fignori data fie. Negufant. imtra£i,,depignortb. hjpothec- ^.^ 
membr. Jecunda part. num.ss 'VuUejtu d. lib.dkJceptat^f hoU'. 
fircar, cap. 17. HaLlulman,DiJputar. illufir,.\2. tijffiy^adltt.B. 
D.obrecht. d' Dijfutar. 1 5. thej\ 109-. «8. c^z3 1. Vcrrnn fi dc- i 
bitor rcm alicnam crcditori fuo dcdcrit pignori , fcicnci cam 
\ cfTc alicnam ^ an &|tum caius iftcfcxcuslocum Irabcat, idcft^ 
pignusconvalc(cat,.adcoquc a£iio illacrcditori compcraf,in- 
tcr partcs hxrct valdc diflidcntcs ? Et plieriquc dininguunedC' 
bitorcm^, pignus poflTidcntcnr, abalio qiiolibct poflcHbrc : ut 
advcrrusdcbitorcmconvaiefcat pignus,- adVcrrusalium pof- 
(cfTorcm non itcm. Accurfiud dr Dd. sommuniterinL i.ff- depti^ 
gnorib* dr hypothec. Salieetus & altiin d, L ciim rer. /. C fialif'* 
nd res pign . data fir.JuL- Pac. centur^ 4 . vfwiU^cuuv. q^uafi. 5 1 • 
Vultejmd'. cap. 17. D.Obrecht. d' Dijpurar. \y. thefii^ 5 . HackeU 
man, d. Dtjputar. tr. thejj. adlit. C. Ratio hujus diftin^ionis- 
haec rcdditur : quia frdcbitor contra crcditorcm cxcipcrc cir- 
pit, fc convcntionis tcmpore rci hypothccatarnonfuiflcdo- 
minum > contraproprium vcnit fadum, doliquc mali rcplica- 
tiociobftat»/.^/>i/rr. ti.^.\'jf.de pignortb. ^ hypothec. Con- 
Yinciturcnimdcfuomendacio : quiarcmnonptoalicna ,li:d 
profuaoppignoravir. d. L remaiienam. ^i.fi.depigftorat. aii. 
QuarrarioinquovisaliopoflciTorcccfrati : ac proindcisrcd^* 
agcnti crcdirori objicict: rcmroppignoratam convcnticni» 
tcmporc in bonis drbitoris non ftii^. Suncnonnulli magni- 
nominis Interprcrcs, qui pignus ilhid omnino &indift.nd^ 
confirmari cxiftimant. Balduin. in traif^depignorib.&hypO' 
. thet, capn 12, Conndnm lib,^» Cmmentar.jur. civiL cap.tj.n.r, 
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SJo §. Creditor, Injlitirt. 

■ 

: ' , . Fetrw Faber //^. 2« Semeftr. caf. 1 7. In cadcra vidctur fuiffc fca- 

. ■ ; ~ ,tentia Duarcnus lih. 1. DijfHtat^anmverfcdf. i i.circaprim' 
i*.. ' , cip. Horumqucfundamentum cft pofituna partim /»i/r<5?.i!. 
; 1 ' • • • . . . f aitenam 4 ..ff.deptgnorat. acl. ubi finc diftinftionc fcicn- 
. : * tis&ignorantisacditoris.cihoccafuadiohypothccariacon- 
.* .. . ' ccd itur : partim w dtci. l.t.ffide pignortb. (jr h ypothec- ubi et- 
iamnonignoranticrcditotiadiodariTidctur: licct,utaitPa- 
. .\ " * pinianus, difficilius. Dvniquc non dcfunt,quihaudimpro- 
-. * babilitcr affcvcrant : creditori fcicmi, rcmalicnamciTe, non 
^ \ • <lari adioncm, ncquccontra dcbitorcm , ncquc alium \ (cd . 
' . ■ ^ tantLim indulgcri rctcntioncm: /V^*^ ^r^^w^wr^? <^/V?. /. i.^' 
' V , S tod. ubi ita fcribitur : dtffictliks creditori , qni non igitoravit 
jtlienam , «tilis a^io dabttur : fid f.ictLior erit ei , pignnspofp^: 



denti^retent't$. <^oddicitur,i/r/JF«7/Ar/; compatativus pro* 
• pofitivo pofitus elt, augcndx ditficultatis caufa: utfir,diffi-- 

dledabitur.idcft,nondabitur. Siccnim&aliasPapinianus,» 
^ . audlor iftius legis, vcrbo diffictltits uritur pro nonA. nonnun'^ 
' ' ^uam.Z.infine.ff. de collattone bonor. quamvis non negetur^ 
' . a, \l. , vetbumd/ffictle tntcrd\Jim2L\itCT icopit uttnl.fiheres.ififiK 
. ' fine.ff adfinatufionfitlt. Trebel/tan.cfr l'Mavia.ih §'t.ff' d0i. 

- ' " annuis legat. Prajccrca fcicnti crcditori non datur contraria^ 

v ' . pignoratitia,qux in perfonam cft. l.tutor. 1 6.§.l verffidfi 
\'J fite»fcredttor.f.depignorat.a£i. Ex^Qnccc\(ii\i\t\xi^\gno^ 
iatitiainrcm,idcft,hypothccaria. Nam Impp. Dioclctianut' 
, • ; & Maximianus in dt^. l. cum res,s. Cod. fi altena respignori 
'^/ data fit. ajunt : hypothccadam hoc cafu fexto cxccpto dati 
^ crcditori, cxcmplo pignoraritix. At jam ccrtumeft, pigno- 
tatitiam fcicnti non dari- dtcf, /. tutor. /<f. J. i ff.deptgnorati 
- dii. Imo fi non datur pignoraritia fcicnti : multo minus dan- 
. • dacfthypothccaria:quia,<!//<^/i^/i/OT,pignoratitiacftinpcrfo* 
nara : hypoihecariji in rcm- Jam vcro potuit dcbitorpcrfo- 
Daui fuam obligare : rem alicnam obligarc non potuit. Sic 
alias , ut in cmprionc , diftin^uitui cmptoc fcicas , rcm 

^-^ cflc 



^j£tB. moats recontrahn. obligatf9^ jrf r 

cCTc alicnam, ab ignorante. A»»-. fiinemptione. 34. § itrm Jldr • * 
ejpptor. /. Uycrt.70.ff.dfci)ntrah' empt, Hancquc lcntcn- ' 
iizm ,pt>si FMlgofium in d,l. i ff. deptgnortb. (jr hypotheccx^W- • 
catius dcfirndunt Donellm tn rra^at. depignorth. cap.p.Elitt» 
Roberm Bifpmtat^ Inflittttion^ 14. coromd, 2,. Everhardus 
Bromhorjt. cent- \ . wcuilioipayuy. affert. ps . edit. 
/. Cui non obftat di^t, l. rem altenam. 4 1. ff". de pigKoratit^ i tf^ 
4^- ubi indidin^lc traditiir : (i dcbiror , qui rcm alicnam 
pignon dcdit , podca cjus rci dominus fudus cft, crcditori 
dari utilcm adioncm pignoratitiam_». " Tvw/'//? cnjm Pau- ^ 
kis in principio iOiqs lcgis gcncralircr loquirur : atramcn cx. « 
ultiiTiis cjufdcm lcgis verbis luculcntcr patcfcit, cum dc cre- 
ditore ignorante loqui. *Ait namque in fine : Si conveniir 
de pjgnore , ttt ex ftto mendacio arguatur : improbe refi/lit, 
quo miftiis Mtilis aiiid moveatur. Hxc vcrba dc dcbitorc 
duntaxat; qui crcditori rem alienam ignoranti pignori de- 
dit;> accipi pofTunr. Solus etcnim is cx fuo mcndacio ar« ; . 
gui poted , qui adverfarium ignorantem mcndacio fuo Ix- 
non iile, qui rem aiicnam fuam cffe aflcrens pignori de- 
dit, aeditore id fcicntc falfum efrc. Nam qui fciente adi> 
verfario quid falHjm alfcrir : eum dccipcre non rc£ic dici- 
tiir. /. qui fe litiohtulit, ^^- ff.de heredtt.petit. DoneU.^Bron- 
ihorftlocis praallegatis, 

Rcsfcudalis utrum 4 vafallo citra caduciraris (cu pri'i^ 
Tationis pcriculum pignori dari pofTit , non ufquc quaque *t 
«pcditum videtur ? Et non pcflTc , fcudorum placiris dcti- . 
fiim cxtar. cap. i. circa princip. ibi , wendere , vel pignord- ^*'' 
r€, cjrc, de prohibtt.ftud. alienat. per Frider. tituL ss-ltbr. 2,. 
Feudor. cap. 1 . §. aut (i libeliario. tbi , pro pignore plm medte" . -* 
tate obltgaverit qutb. t/^od. fiud. amtttat. tttul. lib» i. Feud, 
$4tp. untc. §.fin tbt^ riiim nec pi^nu,s . de inveflit ura dere alte- 
tufail. tttul. 8. bbr. 2, Feudor- Hjwfquc ratio cft pcrfpicua : 

quii(> 



35^ ^ 5- Creditor. 4., JnllitHt. ; 

468 qui^ omnis aUenatiofcudi rcgularitcr prohibitacen(etur-//« 
t/tl. S2. prutc verfpermifltai enim^ ^c- eL tit. $$.jn prinf, 

ttf^ verf. ijdhue ergo4:on/iUa,(jr^.lty.i.F' Atpignoris datioehalic- 
«atio t mU- ibi , velpignoritnexitm. Cod- de reb, alien- non diit^ 
H4nd, alicnatio« inquam , talis , qu4 polTcnio ad aiium , putt 
crcditorem , tranfit. i.fi rem aliendm 9. $ propri}. 2. l. citm d' 
jortis ii.^. t.&l. dchfr-or.49,jfl depiqnordt. a&ton. l. per fer» 
^um )7. tn princ. f» de accfuir. rer. dom. L i . §.perfervum. tf, 
^l.quipignoru. s^cum LJe<i. jf.de acqttir.velMmitt.poJ/eJfLxm 
cct quojd caufam ufucapionts, debitot tem oppignoratam 
pofliJerc dicatur. d, l.t^^.perjervum.i^.ff-eod, Lfirvinomi» 
ne. \ 6.f'de ufurpat. ttfucapiontb' Clartjf D. CoUega Bocer, 

170 clajfi D!lputat-.f.thef6s.adltt.f/dit»2. Nccobjicictaliquis: 
\ emphyceatam oppignorare pollc rcm eaiphyteuticam. 

ior. 16. §.fin.ffldepfgnoratit, aCi.l.lexveliigali' jt.ff.depigno, 
rth. hypothec, hi ufufirudluarium jus fuum fru^luarium. §, 
fninutautem. i . in fine.fupr.de ufu (jrhabitat-l.fiis^uui. luf, 
ufuafirucius. x. jf.de pignorib' hjpothec' /• i . verfjedfivos, 
C.fipignudpignoridatumfit. crgo & vafallum rem feudalefn^ 
Tum quia j us feudalc pigaorationcm difcrtc prohibuit in fcu* 
do : at jus civilc apertc conccffit in ufufruCtu&caiphytcu(L' 
jurihui modfi ailegatii. Non licet autem ab uoo jure argucrc ad 
corrc^ioncm juris alterius, argum. cap.t. verflegum autetm 
Romanarum. defiudicognit, titul. i. Itb. l.F. Gothofred. add.i, 

17 1 lex ve£iigalt. / i,ff.deptgnorib. dr hypothec- Tum quia di verfi« 
tatis ratiO' cur emphytcuta,ncuti & ufufru6luarius,non etiam 

'1 . vafaiius, jus fuum alii oppignorare po(rit,cvidense(l.' quod 
vafallus cxreditu^ervirc domino tenetut : cmph^teuta vcro 
& fruduarius non item , argument. d, tit. /1. verf.permultat, 
ibi, ac tra omntbusexhaufiis , drcdrd.tititi, ff. inprincip,ihi^ 
unde debita firvitia amtttebant. iib, x. F, 

172 Scd num criam hypothecc datio prohibita Ht vafallob 
majoceft & difficiliot conccatio^ £t ccitc non minus hypo- 

thcc« 



tTiccz darione, quim oppignorationc , interdiaum cnTcva- 
lallo, multi, iiquc non infiaia: ciaffis Jurifconfultiaffirmanr 
J^c(>y'de^rdiz,on€inefitfimd.cap,u6.LaHdefifmcMp.i § i 
HHmer.i ^ deprohthttafeHdalienae.perFridd.titHl ss lfh.i. 
F.jMcoh.Petr. de condi^. ex mor.profrHd npert. nHm.j. Hot: jfi 
Man.conftLfo.vol. i . Sonthec. in Comment. in HfuffeHd.part 12 

^"m.too.Wefenhec.defiHdcap.ii.nHmer.yFultejH^ defini > 
M. I .cap. I o. nnm, ^j. Hackelman. Di/fntat. 12. corontd i. & 
Hatth.Stephani centHr.j. ^HaJi.i^^ Glofincap. i.deaUenat. > 
fend. &tn tap. 1. de dUenat.find.patern. itcm Rittershnf: i/$ 
fMrttt.fiHd. Ub. 2, cap.3. ^Htfi. 4. Vcrum cenrrariam fcntcn- 
tiam , qiiod vidcliccr vafalius impunc feudum fuum hypo* 
thccx darc poffit , vcriorcm dlc , non finc rarionc con- 
cludirur. Nufquam cnim hypothcca , fcd fcmpcr norat- 
narim & in fpccic pignus prohibctur. dia, titHi. 55. in prin^ * ** 
9ip. Ub. 1. F. cHmfimiUbw. Quarc cum propric aliud fir pi- 17I - 
gnuj, ahud hypothcca. dta.l.firemMienam.p.^.propril 2 
Jf.depignorMt.Ma.LpUhs.2^%. ^.pignm.jf.deverborum fiani: . 
JtCMtton. §.item Serviana. 7. infr. de a6iiomh. proprierati vcr- 
borumftandum&adhxrcndumerit : idquc maximchocca: 
lu ficri debcr . ubi in marcria odiofa vcrfamur : fiquidcm pro- 
ptcroppignorationcm, infciodominoftftam, valallus fcudo 
ruoprivetur. Pocnaliaautcm&odiofaintcrprctationcmagis 174 
rcftringi , qu4m ampliari debcrc. noriffimum eft. /. chmqni. ' • 
dam^xg.fdeltber. &pofihHm.heredth.infltt. Iftfuerit. i o. in t 
fin.f.dereb dHh. I.fipr,ffes.f2. infin.&L interpretattone. 42, * 
Jf depcen.Lfimper tn dHbiii-s(f. Ifaanm. 1 5-^. $. nU.L rapien^ ' 
dM. i6%.&LeM,qHM.x02.%. i.ff.dereg.jHr.c.cdiM.ts.dereaHn^ V 
Jfr.tn6. Praircrcailliduntaxatfcudialicnationcintcrdiaum 171 
cft yafallo , qul ponfcffio praidii fcudalis transfcrtur. d cap. i. $. 
€Ml/,dtsinfHper. tbt.fiHdHm vendnnt, &inMUostrMnsfirHnt, . 
deprohib.fiHd MltenMt.per Fridertc. tit. 55. Uh. 2, F. At pcr hy- ? 
pothccamnontransfertur poffirffio: cum nudi convcntionc 



i conftituatur. /.y? rem alunam. 9. §. i.ff. def ignorat. dif, L 
tOBtrjhitur-^ 4. ff. dt ptgnortb (jr hyp»thec. d. j. ttem Strvid- 
na.y^verf.nampignoru. infi. deaiiionib. Adhxc vafalloifthac 
ieudialieDationeincerdidumcft, pcr quam ip(cfeudircditu5 
, amittit: undeampliusdominodcbitafcivitiayUtpotejamali- 
mcntisdcftitutus.prsftarccommodenonpoiTit. r^^.i. i!/^/>r»> 
, hihit.feud. alienat. per Lothar. circaprinc. tbt , ac tta omnihtit 
't €xhaujli6.,fHorumfeniorumfer'vittafuhterfugcre^(^c^d.tit.%z^ 
^ lib. 2. F. (^- d. tit^ f f. tn princ. thi , unde dehtta Jervitta amitte' 
bant. ltb.2'feudor. Aiquipcrhypothcc«conftitutioncm va- 
fallus non amittit fcudircdirus: ciim poficOloncm fcudi,adco- 
quehujuspoflrcfljoniscomraodum.quodcftfruduum pcrcc- 
ptio , rciincat. /. Fu/cinius. 7. §. ult.jf. tfutb. ex cauf.inpojjxjf.ea" 
yjt tur. Igitarcc(rantcdifpo(itioDisfineinhypothcca,ccn'abitcr- 
4c:... iam ip(a difpofitio , arg- 1. m omns. lyff. de adoptiomb. l. exfa-' 
iio. 4i* if> priucip.ff. de vulg. drpu^ill' fuhjiit. l. adigere. <f.§^ 
^uamvis. ff. dejur. patronat. c. cum ceffante. Oo.ext. deappelia- 
ttonih. Atquc huic tcntcntiac fufFragantur Bald- in d. cap, i. §. , 
. *tum. i. deptfohthtt.feud. altenat. per Frid. C" ihidem Alvarott» 
J.9ium. 2. Curt.junior. de feud.pant. num. gs*.Frider.SchenciL 
in d. cap^. / . §. aut Ji lihellario. quih. mod.feud. amitt. ^urmjer.. 
inpraii. ohfervat. de ftudjoofervat.M. Hartman.Hartmanni 
dffeud ohferv. 20 ■ Zajius in epitom.feud.part. p. numer. 1 8 . Fi- 
chard. confil. 5. num. j-. vbL i. D. CoUega Bocer. d. clajf.^. Dijjnt- 
tat. 1 9. ti)cj 6%. edit. 2. Rofsnthal. injynopfjeud. cap.g. conl.ts». 
Bcrcholt. in Comment^defeud. c.Z. n. 60. &Je(j'alti^ nonnuUi. 
§jy Non obftar , quod ncminis tantum (ono a pignore dif- 
ferrc hypothcca dititur. /. res ijypottjeca. ^.§. inter ptgnm.ff.ds , 
.5 pigtior.&hypotijec.W^MdtrAmnon fimplicitcr&gcneraliterex-; i 
audiri debct^ fcd foiummodoquoadadioncm hypothccari- 
am : quas tam hypoihccx, quam pignorisnomine creditori . 
conipctit. d. L ttem Serviana-y. verfinter pignm.injr.de aiitO" 
»ib. Etdiilam/. 5. §. inter ptgnui.ff.de pignortb. & bypoti?. pcr- 

tincrc* 
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Cluih.modisrecontrahit.obligatio. jj*/ ; ^.>*!^ iji^ V 

tincrcadadioncmhypothccariam, arguitcUiiflimicjurdcm 
^ lcgisinrcriptio,quxdcmoi>(lrac,qu6dlcxiftafirMarciani,dc- , 
^ ^fumpra cx lib. (ingulariadformulam, idcft.adioncmhypo- 

/ Miniisrcfiftit.quodnonrulumpignoris/ed&hypothc- tPiI r/**fi?/*^^ 

V ;; cae datio fit 2i\\cn2UO,prjed/^4 1. ult. Cod.de rth. aiien. nun alie^ * - . -.V """'J 

I- nand. ^^>y<^ctcnimquxvis fimplcxfcudi alicnatio jurcfcudo» 
^'■^ rum prohibitaccnfctur, fcdillatantum, qua poftlfliorcifcu- 
<ialisadalium,inqucmalicnatiofit, transfcrtur. d'. ///*/. y/.i» 
frinc. verf calltdu, thi ^feudum vendunt , (^r tn altos transfe* 
funt. Ith, i feudor. I 
Nihil quoquc advcrfatur, quod pcrhypothccaidatio^ 
ncm pcrvcnitur ad rci vcnditioncm. /. i. 3. 4. C. de difraif, 
pignor,toi. ttt. ff.de dtflraH . ptgn^ hypothec. quas vafallonc- 
quaquampcrmiftacft.</ tit. ^^.inpriKC.verfhabitoergo^cjrc, 
Ith. 1. F. & prohibita alicnationc , id ctiam prohibitum intclli- 17^^^ 
gitur.cx quo fequi alicnatio ^otc^.arg.l.oratioAd.ffJeJponfalih. ' • . 
l.adrem mohilem.%6^l.adUgatum.6i.ff.deprocuratorih.lai^ 
poH alios, tfuos citat^ Mendchtm confil. 1 i/f. n.t^.dr ft^. Nihil,/»- 
^iir^xv jidadvcrfaturtquoniam proccditinalicnationcnmpli- 
citcr prohibita,non itidcm in ci prohibita alicnationc.qua ip(a 
' rci poftoftlo in alium transfcrtur^qualis cft prohibita fcudi alic- 
natio,ut qua vafallus commodo frudu ve privatur:dc quafcu- 
di alicnationc cum fcudorum placita tantum loquatur : dc alia 
quavis alicnationc minime funt accipicnda : prxfcrtim , ciim 
prohibitioalicnationisfitodiofajproindcquc,inquantumfie- 
ri potcft,rcftiingcnda, arg. Novelljot. inprafat. %.nos igitur.u 
verfnovimtistgituryfjrc.Tiher.Vecian.reJjfonf.yZ.a.iy.vol'), 
^ alii ah eo hanc tn fcntentiam allegati. 
^fffft Supcriori quzftioni proxima cft illa : Annc.fi fcudi domi- iSO 
nusinoppign3r.irioncmcorlcnIeriti& poftca, vafallofincli- 
bcris mortuo, fcudum ad ipfum dominrm dcvolutum fucrit j 
illa firma mancat , ficquc do.iiinu<^ fatisfaccrc crcditoribus tc« 
ncacut ^ £t (atisf^cctc tcnai(utut rcvlamcnt atquc oggannianc . 
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jrr^ §• Creditor. InfiituK 

Matth^us de AfpiH. in cap. i . qkifuccejjores teneantur. in uJiBut 
feud.Zafiu6 in Epitfeud.part.6- n».i7 (irpart. g, num. 8. /9. 
Burfatiu confil. 1 71. aiii^ fer eum citatr) oammo concluden- 
^ i&i dum cxiftimo. Pnmum enim juris eft haud incogniti : quod 
is, qui confentit contradui, fuper rc aliqua inito, hocipfo cen- 
fcaturrcnunciare juri,quodinrci(lahabuit. /; jervuscommiti' 
nu . \ de donat. inter. vir. dr uxor. i. apudCeifitm. 4. 
%.quAfitum.ti..ff.ded»limal- ^met^xcept.i. t. Cod deremtfil 
if2 p{S>"^^' Deinde & hoc exploratum efl: cum, quifemclGon-^ 
fenfir, huicconlcnfui )ure contravcnirenonpoflcjfedcono- 
mineperpctuodevind^um t^t.arg.l.perfMndum. w.ff.defir^ 
vitutih' ruflic-pradior. l tn dtem. %jf. deaqua ,craquapiuv:. 
arand^. i. de accejfiombus.t ^.^.fin.ff. de dtverfdr temporali 
pr^fiript. i.i: §.prodefl. /4. verf.undejiquii.ff.^uodiegattfrum.. 
qu9dfimei.2\.de reg.jur. tn <f, Prxtciea magis in fpecicdc: 
I domino fcudi traditum e(l : quod ca , qu£ipliusconfenfuia> 
fcudo gelh /ivcL alienata func, rata haberc teneatur, nonfo- 
lumtum.quandofcudumadhuc^vafallo poHidetur, fed vel' 
maximectiam, quandovafallodefundo, feudum fibi aper- 
tum tucritt c i.§. etfi clientuiw verfi fi vero. dealienatfeudi, 
. .^iHi i.tit: i^.feudor. Er licctfeudumperoppignorationcmnon 
^ ' aJicnctur > Hcur pcr venditioncm : tamen eadem ratio in oppi- 
• gnoratione^quxin vcnditione>im6majQreirevidctur. Nam 
^ii alienatio ftabilis ac firma permanet in praejudicium domini. 
confcnticntis : multo magis firma dcbetmanereoppignora-^ 
184 tio, quaeminusprarjudicidominoadfert.. Adhzc idem fua' 
dctipfanaturancgocii. Oppignorationcfiquidcm^iuscondi- 
tuirur rcalc , quod cum re ipfa tranfit , ad quemcunque ca per- 
vcfierir. i.fifundu^ \6.§,in.viodicatione;ff.depign0riif.&hy» 
^l^fothec. Dominus itaqucconfcntiendooppignorationi,ccn- 
> ^rMrreadjiaruramilliusrei conformarc, & talc jus in fcudo 
-r ift! I ncrc voluiirf , quod feudum fcmper comitetur , tamet»- 
1 9^ illud adi^ fum duminumicvctfum fueiit. Sicuti cnim plera- 
*^ quc- 
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• §luth modh re contrahlt. ohUgatio, J/T' 

ijuc alia j ita ctiam confcnfus domini' fccundiinT fubjedBann 
matcriam, & narurama^iisnvcconrra^us.fupcrquoadhi* 
bctur , idcft,. pignoris , adcoquc fccundum difpcfitioncm ju- 
ris cft accipicndus, 4rg. l- infuUm. (f. ff, de pntfiript' 'verh l fi^ " 
JlTpMldtuA.4..infrincip.verfverkrnfiernptor jj.deufurLdjfi'^-^ ' .' ' , | 
mni ^i inprincwerfdriffiodinfiipttiatione.ff.dediim-infiSlo, ^ - . ' . - 

llficMi. p.ff.d^fffviTutth. l (jttanijuam. 6 z-ff. de rtt. nttpf. ira" , • . . 

nimirmKl^tmancatpignu5,donccdcbiiiapccuniacrcditoriv^ •. ' 

bijj<5iTcratur,fblvaturquciismodis, quibusjurcconftiiurunj|t>i* '''\:Zf «' * ' 
tot, tit.ff. cfuib: rriod..pign. vel. hypothec folvit . Atquc ita'^ ' f^ f, , 
foli Andream de ifirn- a fe laudatumy fcnrit Marinus Frcccia^ . '\ . \ 

Uh, t . de auiforitate (jr potefiate regis erga fkbfiudatarium. au^^^ ' i' ^.^- . 1 j 
i}orit.2p.num.^.vtrfi.fallitettamfMcregMla,(irc.^'.C[\.K^^VCor'' *J ! " 1 

cinanturiTon inviti» D. Hartman. Pfioris Lthr. t parte pofteri>^ 
quafi.4.%. numer. 14. cum [eijej. Fachtneus Ith j.controverfiar: 
jur. cap .s^,& Hackelma/mm Dtfjfutat. illufir. quafiton • 1 1 . f »s.r 
rontd.2,. ^ •^ 

Hanc fcntcnram primo non deftruir, quod rcgiilaritcr iStf^ . • .*, *• ' 
omnispromiflio&convcnnointtll girur,rcbusficftantibus, V ^ ? ' •. '• i 

fivcin codem ftatu pcritrancnnbus. /. qu^ero. f 4. f iuterloca- ^ '. - * • 

terem fif.locati.ltfuodServius.^^.ihtQ^glofi.fftpervetb.poteft, . 'v^'-' 'f \ \ 
Jafi». colum^j.ffdecondtff. caufidat. cattfinonficur. l.co»' '/V • .'. ! 

Unum.\yj.§.cumffuis.6,ff.deverhor-ohligat.iexfa^o.4.3.tn - .. ;** 
princ ff.devul^-C^pupm.fubfitt: t. cumquif.s^ inprinc-ff.de' / 
folutiontb. Late Anton. Rubeus confil. 147 huncj, cum alits al- ^ i '^X ^ ^ \ 
iegans Ttraquelliss ad l. fi' unquam. 8. C. de revocand. donat,. \ 3 >>"'^'* ^ . 1 
in prafatione^ num^ 167. Idcoquc confcnfus domini , fupcr *' <.CC'.'/ * 

oppignorationcintcrpcfitus,locumhabcrc. acdomino prx*- ' '-^^-t 

judicare crcditur , rcbus fic ftaniibusj idcft , doncc vafallus,. .*•*• ' 
qui oppignoravit ftudum, vixciit. five fucccftbres cjusfcu- : 
dum obtinucrinr; non autcm , fi fcudum ad ipfum dominum" ' 
revertatur. Hoc,/»^jv<rw.nondeftruitnoftramfcntcntiani../.. 
C^amviscnim prxdi^is inlcgibusprcmiflTio ^^a, proptcr* 

Yf y ccr--'t4*'^- .'"••'''"".•.•••' 

■ - . . «• 

, .•• - ,.--w. • *. D^iitizcd by Google 



5. Creditor. Injlitut. 

ccttasqinrclam& jurtascaufasintclliguur, rcb. ficftantibust 
non tamen indc futni potedgcncralc quoddani , ac vcluti ab- 
folutum axioma ^ quamlibct convcntioncm ac difpoiitioncm 
accipicndam forc , rcbus (ic ftantibus ; ita ut quzlibet varictas 
&m-jtatio potlca contingens, jus immutct, ipfamque pro^ 
tS7 mifUoacm Scconvcntioncminfringat. Idquc fatis appzictex 
fr€d!Ug2to capA^ § etfi cltentulus. de aitcnat.feMdu lih- 1. tit. ij. 
Feud. ubi habcturcafusalicnationisfcudi, cum voluntatc five 
confcnfu domini ^ vafallo fafta:. Vafallus moritur fmc dc- 
fccndcntibus mafcutis, & quasritur : nunquidfjdlaalicnatio 
revocctur, an vcrofubfiftat? Si fpcdetur illud gcncralcpro- 
nunciatum : ^aiibetpromijjio obltgatio intelltgitur, rehut 
ficjlantthus : diccndum crit.fcudum ad dominum rcvertiyalic- 
nationcmrcfcindi, confcnfumquc noaobftarc: fiquidemres 
nonamplius fitineodcm iUru. Arconirariumdcciditurf»<^. 

etp cUentulus. nimirum ftabilcm pcrmancrcalicnationem. 
Hujufqueratiocft: quia(ccunJumipfamnaturamadusAin- 
tcntioncm contralicntium , & rci xquitatem judicandum cft, 

188 nonrecundumgcncralcsquardamrcgulas, Omnisquippcde- 
^ finitio fi vc rcgula pcriculofa eft. /. omnis definitio. 1 o 1. ibique 

Accurjy^ PhtUpp. Matthx'.i4 num. 2, &feq- jf. de reg.jur. Joan* 
Mercer. lib. 2. optnion. cap. i (5. 

189 Sccundonon rurbat noftram fentcmiam ; quod confe.n- 
fus prxjudicare juri proprio ipfius confenticatis non foleat» 
quotics intcrponitur & adhibctur pro audoritatc rei gcftx, 
ut valcar. /. Cajtts. 39 ubi PauLdeCafiro f.depignerat.a^.l, 
cum quaddm-zd. C.de admiutjirat.tutor. vel curat. ac propte- 

' rca ncc in prxfcnti thematc confcnfus domini obfit aut pras- 
judicct ip(i in jurc proprio ; arque adco non impediat , quo mi- 
nus vafailo > (inc mafculis dcfundo. fcudum libcre ad iilum re- 
vcrtatur. Namrejpondetur: con(cnfumnonobc(reautprxju» 
dicarc domino circa jus d.rcdti domiiiii, quod habct,& habuic 
tcmporcalicnationisfcudi, ncq; circa coiilblidationcmutilis 
dominiicuuidiicdo^modopignus fiimummancat. Etcnim 



^^/^. w^^/if confrahit, chligatio, 

f\ firma non cor filUrct fcudicbligaiio ^ valallo&da.dv miiio 
ccnlcnfcntc : id crcdiroii prar judicirm adfcnct , & narurae rei 
geftxrcpugnarcr,EafiqBideinnaturacomraftuj.pigncri5 cft; i^f^ r'j'*|^«^"- 



— ■ • 





utmancat}usfirmum crcditoris, doncc pccnnia ci prrfolura 
' V fucrir, dccentt Fa(hmeo d. Uh. 7. contmerfjur ca^. /^. l erf 
: ficundHm drgumentum , ^c, ''Hff* 
Tcriioeandcmrentcntiamhaudcvcrtir qnoddominiccrr- t^^t 
lcnfus/^ppignoratroni prxftitns,confirmat oppignorationcm, 
qua: al.as non valerct. Confirmatioautcm nihil novi jnrK tri- 
buit. Qnicnimconfirmat,nihil d^x. l. tfuU.(f.jf dej$tr//i/cf, 
c.qu/a dtverfitatem.s. ext.de cencef^r^hend.^^on iraq-, confcn- 
fus.qui ideoadhibctur.utobligationemfeuoppignorationcm 
' vafalli confirmct,novum jus contra dcminum confenticntcm 
' introduccrcpotcrit,utcundemctia,fcudofibiaperfo,obligcr. 
Iilud,/*^ir<fw,haudnoftracvcrtitfcntcnti5.Neq5.n.propterca, 
quod ftatuimus, dominu, fcudo fibi apcrto, dcbitu pcrlbl vere 
tcneri cx confirmationCjprzrer natur§cjus,novi aliquid (cqui- 
tur- Nam cum fcmcl jus reale, conltnticntc domino, i n fcudo 
confliruirifucrit:ncccflari6indccvincirur,jushocfcudoinI'?- 
rcrc,adquemcunq;&*udumpervciKrit.Nonigiturmirum,cur i^ff:; 
.-^ \ con(cnfusc6vircsfuascxtcndat:cnmis,quivulrunum,cxifti- 
mctur ctiam omnc id voluifle , quod cx eo ncce flario cofeqni- 
t\Xi,argu.l,2..ff'deJuri[dt^.l.iflud.77.ff.de4ecjuir-velDmitf, 
'.*.*, hered. l. ci/mprincipalu. \7% ff. de reg.jur. Siquidcm non idcir- 
•* • , codoininusultr^obligarur,quamrcquiraripfaconfcn5usna-^/ 
tura : qu£ cft • utquis id, quod (cmcl placuir, ratum habere rc ; 
ncatui. argu. c. cjuod jemel. 21* de reg.jur. in 6. (jr /. nemo poteHc^ 
mutare. .ff.eod. tit, ^ ' 

Quarrononobftatvuigara juris regurajquaedoccr.quod 1 9^ 
xcnunciatio ^nris nunquam pra^fumarur : nifi de ca cxprcfs^ 
, •*. a£lumfticrit. / cum de mdebito^2<.cncaprinctp.ff'. de prohatio- 
V : . mh- & quoticfcunquc alicui plura coir pctwnr jura, fi unirc- 
v.v-r' ■ '^liunciavcrir , non proptcrca alrcri rcnunciatum ccnfearur» arg. 
' iftdomm^ ix.i' defirviiHtih.pud^mrh. l^mthi. wnu^ ff '^*' \,\ .^,^1^ 




§.Creditor.jf»InJlitHt. . 

tde (ervitutih prxd- rifflicor. i nec is, i/. t.ff de Mquir. 
omut., hered-.t. l. ^uftievf dupUci.gi.tbij^DectHS (jrCagnoltsi» 
ff.de re^.fur. Igitur «Sc in noftro cafuquamvisdominuscon- 
ienricndoobligationifeuoppignDrationi, intclligatur rcnun- 
•ciarc )uri , quod vi vcntc vafalio ip(i in fcudo compcticrat : noa 
itaracn id .»0 vidcatur voluilT: j urc, quod demufti poft mortcm 
vafalh fibi compctcrc incipicbat, fcabdicarc} & in eventuiii 
rcroctipfumcccditoribusobiigire. Non,/>r^/y4/v>obftatprs- 
gp^. di^aregulaiqiiiaeaproccditindubio: fecusindaris.inqui- 
bus nos vcrfamur^ & in quibus iocus non cft conjc£^uris. /L 
continuu4. 137. §. (ttm ita. 2. jn flae.ff. de verh. obligat. l. ille aut 
iUe. 2y infine.ffde Ugat. j. In propofita namqucquzftionc dc 
f cnunciationccx ipfo confcnfu domini dilucide conftat:quan- 
doquidem confentiens oppigQorationi , eo ipfojusfaumre* 
iignare rcputatur, argum^ l.fervmcommunis.i%.ff.dedonat» 
inter vtr. dr ttxor. l. afud Celjum. 4. §. ^ua//tum. u.ff. de doU 
mali,d^ met.^xcept. ijrlfidrjuJ/or^6. §. 1 ff.depignorib. hy" 
fothec. Sicetiam, quod dc rcnunciationc uniusjucisadaltc- 
,. , f um nonporrigcnda adfertur, locum duntaxat habet in juri« 
bus fcparatis 3c divcifis. Hic autcm non de divctds» fcd de 
uno (Sc eod^m jure dirc£li dominii agitur. Hartman. Ptfior, d, 
quaft. 4S. num. 28^ 
i9 j- Qaintonihil deccrpit noftra: decifioni : quod plurimiam 
intcrfed ffcrant, confcntire&obligari, pernotata Accurfiiim 
1. 5. fi ratum. 6ffcjUodjujfu' Bartoli in l. Luctus Titim. 2 1 >ffi 
de adminiftrat. (^peric. tutor. drtn l.ficum dot€m.22.§. tranf- 
grediamur. it.ff.jdlut' matrimon. 6cidcodominus,quicon- 
fcnfit oppignorationi fcudi , non cenfcacur obligatus proptec 
^ hunc confenfum, ad folvendum xs alienum creditori ipfius 
' ' vafalli. Re(ponderi cnim potcft : non obligari quidem domi- 
num cxprcfse ob confcnfum przftitum ad lolvcndum xs alie- 
num : fed hoc tamcn cfticcre prxftitum confcnfum, ut feudi 
oppignoiatio icgitime conftituta eOfc dicatur : ac proinde ita 



§luih, modif re contrahit, ohUgatio, J(ff\ 

flabilis & firma pcrmafieat » \Jt creditor pignori rc^e infiftat» m 
•donccci debita pccunia pcrrolvatur;nccatitcrpignus (i ve hy- 
pochcca cjus foivatur, quiim folucionc illhis , quoddcbctur, 
vclaliis lcgimis modis. Facfjift, Itb./. C4p.^6. verf.quintum 
^rgumentum , drC' 

. Podrcmonihilplaneoffidt, qubd in gcncrali folutione k# 
noncomprchendaturpcrfbnaloquentis* argum. l. qui infu» ff 
iAm 30.§.uit,-ff'locati. l. inquifitio.\%, C. dejolMtionth* Andr. 
4e Jfern. incap. t'§.fin. hicfiniturlex.inufib.feudor. & ca pro- 
f tcr dominus oppignorationi fcudi confcnticns , de proprta^. 
ipfiusobligationefcnfiflcnonfitexidimandus. Ndmoiimdo*'^ 
minusoppignorationi confcnticndo obdringatur, & ratuRii 
tencatur habcrc contra^m valalli , atquc hoc rcfpc£lu cx 
ipfo ctiam contiadu vafalli obligetur : qui quzfo pcrfonam 
•cjus4con(enfuabipfo pra;Aito fcjungcre potcrimus^ Proce- 
ditenimifta rcgulabrocardicafoiummodoin his, ubi perCb- 
na loqucntis , & fermo ab codcm prolatus, feparatim confide- 
X2X\^OXC^yUtdifertetradidtt Pifiorisd. tjuafiion numer.jo, 
iiancque noftram ha^cnus dcfcnfam fcntcntiam tum 
quoque obtinere putamus ; cum dominus oppignorationi 
fcudi confcnfit, adjcda daufula yfalvojuremeo» Il\hxcctcnim 
claufula intciligitur rcfcrvarc omnia alia jura , prartcr ea , quz 
dominusconfenticndo in alium transfcrri paticur. Siquidcm 
alias rcfcr vatio illa confcnfui eiTct contrat ia , & veluti quxdara 
proteftacio contraria fa£lo, qua: non rclcvatprotenantcm/, 
drgum. /• fi quis extranem, 2 1. in princ ffide acquir, velomitt, 
heredtt. c. foUcttudtnem. ^4.de appelUt, c. cum M. Ferrarienfis,p^ 
ibt^ gloffiiper verh.fine profudicio. de confiitut. c, oltm. cau^ 
psm. 10. drtntbiglofin verh. protefiatus, de cenfihus» Scd vidc 
fufiifime hzc explicantcm Hartmannum Piftoris d. qutfi. 48. ^ 
num. 5 1 . cum feqmentih* & Fachincum d. lih, 7, controverfjur, 
€dp.^6,circafinem. 



Porro Sc lUud hic addcndum ccnfco : quod confcnfusT* 
dominofcudioppignorationi,avarallofaaar,prxftiluscnaiiir ' 

. ad ufuras, f» vcad id, quod intcrcft (fruftri rcdamantibus Mat- 

thso dc Afflia- f . imferialem.tn ii.notah. tjtiift^- "{""•^^ ' . 
' * deprohih.fiucL ^ten^t-per Fnder. 6c Marino Frcccia Ub^ i . 

. auaortt, & potefi, Baronis erga frhfeudatariUf,,. quafl 20 J j 
199 mcrito cxtcndarur , jr^ument, l quiro, S4> tn princ. ff. locar. 

ubi fidc juflbr (cujus obiigatio ftriae accipicnda cft)m omncm • 
' caufamconduaionisobl.gatus,tardiusillatarumpcrmoram^ 

. coloni pcnfionum ufuras prarftarc cogitur. Sicut ig»tur oblN 
Mtiofidcjuirorisadururascxtcnditur: ita&confcnlusdomi-j. 
ni • quoniam dum dcminus in oppignorationcmfcudicon-^ 
fentitiinomncmcaufamconfcntircdicitut.iV.fWi^i^^/.q^od^ 

ab advcrfariis negacur, dominumconfemireinomncmcau-^ 
' fim , dum confcntit oppignoraricni fcudu id entm conccai 

• * potcrit, fi adjcaaccttxquantitatistaxationcconfcntiatjpu-^. 

ia confcntio , ut fcudum oppignorctur a vafallo pro qw^ntiu. 
tc ccntum duntaxat aurcorum. Cxterum fi^^onfcntiatfim- 
- V plicitcr , ncc ad ccuam pccuniae fummam confcnfus rcftring^ 
iur- alitercritrcfpondcndum, & diccndum, quod hoc calii . 
cofcnfus non ad fortcm tantum pccunix dcbitaD,fcd & ad ulu-» 

• too ras pertincat. d. L quaro,s4> infrinc.ff. Ucat. Ncquc rcOc r<^ 

♦ .licatur , non porngi confenfum ad ufuras , qux ex mora deb^^ 

toris vafilli veniunt : cum hujus culpa domino noccrc non 
• dcbcat. Nammoradcbitorisvafallinonnocctdominopci 

• fc & principalitcr, fed in confcqucntiam contradus pignoris, 

- • cui dominus ipfc confcnfit. Ufurx fiquidcm veniunttacitc. • 
*' ^ & in confcqucntiam contraaCis bor? fidci poft moram.cx ot- 
ficio iudicis. /. Luctus 7ttim. t^^Jdepoftt.dia. i quaro.s^^^n 
XOi prtnlffJecati. Ouarcdorainu5confcntifnspignor.,quicon. 
. traaul bonxfidcicft. aatonum autem.2%.tnfr. deaUtom»^ 
: vidttut confcntirc in omncm coufam , qux cx co contraau 
Bafd. potuit, arg, kfrquisprofo. i(f. i jnummos jf. ^'P^^^"^ 



firib. Et ita h inc fcntcntiam , posi Jodchimum Camerariitm trt 
d^c. Imperfalem deprofjtb.feiidialtenat.perFrtdd' Hartman- 
nitm Ptjitru Itb^itpartepoJleriori^qMtJi 49* dcfcndit Fachincus 
Ub. 7. controverjjur, cap, 57, 
Sanedcbitoris bona,vcl gcncralitcr,vcirpccialitcr, pigno- 20^ 
fiaut hypothccz fupponi (6icnx..L\.infr,lMtgatione.64,Pam' f 
lm»2p,mpr.jf.depign.(!rfjypotb.l'2.ff'.ijuipoiior-tnptgn.velhy^ 
foth hab.L i»& Lnomen.^X. ^fua res pign.obligart pofJ.Gcntiz- 
litcr.-cumfrncuUarcrumnorationccmniabona, przfcntiadc : '. 
futura,obligantur:putaiidicaturiobligotibiomniamcabo- 
Jia ; vcl tant um,omnia bona. l,mlt.C,e]ua res ptgn.cbltg,p oJf.it bi 
vide Donelbtm , eum^ livido dente arrodentem Schtjordeght^ 
rMmltb.3.tr,t2.qMaft.2, £aramcn,quxabhcrcdcobliganris 
qu^fita funt,gcncrali pignoris (cu hypothcca; obligationc non 
contincntur. d.l.Pattltts^zgmpr.Jj.depign.&hypoth.^xi nccea, 
qux vcriTunilitcrquis noafuiirctobligaturus : cujufmodi funr, 
fupcllcx,tcftis,fcrvi aratorcs,bovcsaratorii,ca:tcra:qucrcs, 
t.quxadufumdcbitoris pcrquam ncccifarix iunt; vcl adaffe* / 
^ioncmejuspcrtincnt;qualiscftconcubina,alumni, 6cc.^./* ff- . 
$bltgatione. 6. cMm dMaLJeqcf.ff, eod^ tit, d.Ut» /. execMtores^ 7. 
\!&l-Je<j.Cod,qMarespign. obLtg.poJjMMdattsadtit.depignorib. 
^ hypQthec. cap^ tjM£ res obltgata intetiigantMr, UMm. 6,& [eqq^ , 
iiSpcci^itct bona dcbitoris pjgnori vcl hypothec» obligan- 204 

tur, cumipfaconvcntioinccrtamrcmunam, vcl plurescon- 
. fertur , dt£t. l. /, in princip. /, & qMa nondum, 15, §^i. fflde pi- 

gnortb.&hypothec. Et ha:c fpccialis convcntio ctiam com- 2.05 
^plcditurca, qua: pcr confcqucntiam acccdunr. Cujus ge- 
^ ncris funt : Ij quidfundoobligato pcr alluvionem acccfrcrit, 
^hJijMndus. 1 6. iv priitcip.ff.d. titML fi cum nuda proprictat ti^', 
^ pignori data fucrit, ufusfrudus ^QQK\t.i\X, L fi convene* ^\^ 
^ rit. /8. §, I- ff. de pignorat, a^ion. itcm partus ancillaruin^ • 
^ foctus pccorum, & frudus pra:d:orum obl gatorum. l.fdejMfi 
^Jor^ 16. §. mU. diii.L Paulutt ig. §. i.JJ^di' pignorib. & hypothec^ 




conftituatur. /.y? rf« Alunam. p. §. i.jfl <iepign9r4t. dif, L 
tootrahittir» 4.. jf. de fignortb (jr hjp^thec. d, j. item Servid' 

fcudialicDationeinterdi^umcft, perquam iplcfeudircditus 
amittit : undc amplius domino dc bita fciyitia , urpotc jam ali' 
mentisdc(titutus,prse(larecommodenonpo(rit. r^^.i. (//'^rtf. < . 
. . hibit. feud. alienat. per Lethar. eircaprinc. tbs , ac tta emntbttt 
j €xhauflis.,fMorMmfemorumfervittafiibterfugcre^^c..d.tit.^i^ '. 
lib. 2. F. d, tit^ s f' tn princ, ibi » unde debtta firvttta amitte» 
bant. lib.2'feudor. Atquipcrhypothccxconftitutioncm va- 
fallus noD amitrit fcudi rcditus: cum poflcflioncm feudi,adco- 
quc hujtts pofTcflrioms commodum.quod cfl frui^uum pcrce- 
. ptio , rciincat. /. Fulcinius. 7. §. ulf.ff.tjutb. ex cauf.mpofftjfed-^ 

• S76 tttr. IgiturccflantcdifpofltionisfineinhypothccajCcflabitcc- 
; iam ipla difpolnio, ^r^. l. in omm. w- ff- de adoptiomb. l. exfa* 
Sfo. 4-i-tn prtHcip.j. de vulg. (jrpu^ill' fubflit. l. adigere. (f.§. 
^uamvis. if.dejur.patroMat.c.cumceJ/ante. tfo.ext.de appe/Ja^ii '* 
//^?/y/^. Atquc huic lcntcmiac fulff agantur ^^/^/. />? f 4^. /. 
k- • num. I. deptfohtbit. feud. attenat. per Frid. cr ibidem Alvarott» ^ 
'• .* \ »um. z. Curt.junior. de feud. payt. 4. num.gj. Frider.SchenclL h 
/ ' ind. cap^. / . §. aut fi hbellario. quib. mod.feud. amitt. Wurmfir^ 
^ in praii. ohfervat, defiud..ohfervat. 18. Hartman. Hartmanni ^ 
defeud. obferv. 2o Zafius in epttom.feud^fart. p. numer. \ 8. fi- 



chard. confil. 5. num. f. voL \. D.CoUe^a Bocer. d. claff.^. Dijjm^ 
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tat. 1 9. thef 6%. edit. 2. Rofinthal.infynopffiud. cap.^. conL ts*. 
BGrchok.in Comment^defeud. c.%.n.eo. ffrfifj^alii^nonnuUt, 
il77 Non obflat, quod ncminis tantiim (onoapignoredif* 
Y fcrrc hypothcca dititur. /. ret hypotheca, f . J. inter pignus.ff.d^ 

■ figtior-^hypothec.Wvid cnimnon fimplicitcr & gcneralitcrcx- y 
■' audici dcbctj fcd folummodoquoadadiioncmhypothccari- 
' , im : qua: tam hypothccas, quam pignorisnominc ctcditori 
ij ^^^ ^com ptut,d.L item Serviana ^. verfinterpignu*. infr.de a£ito^ ^ 
1^'' JM^. it didam /. j. i. tnttr ptgnu4.ff.de pigHortb, dr hypoth. pcr- 'f^ 

' " tinrrg» u. 
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^^/^. ;«<9^/> contrahit. ohligatio. j/j* 

tincrcadadionemhypothccariam, argiritdariflimccjurdcm 
kgis infcripcio.quz demonArat, quod Icx i(\a (ir Marciani, dc 
fumpta ex lib. nngulariadformulam, id cft » adionem hyp 
thccariam^ : Jicutt ejuoque monuimus pt^ra num. 5. ' ^T^^X 

Minias rcn(lit,qu6d non fulum pignoris.fcd & hy pothc- 
C2 datio (it z\\cn7LUO,pr£dif^Ji. ult. Cod.de reb. aiien.nvn alie- 
iiifx/^.////WctCQimquxvisrimplcxfcudiaIicnatiojurcfcudo- 
rum prohibita ccnfctur , fcd illa tantum , qua po(lc (Tio rci fcu- 
dalis ad alium , in qacm alicnatio fit , transfcrtur. d, titul. ss- ift ^^^' 
princ, uerf.calltdu, ibt,feudum vendunt , (^iaaUos transfe^ 
funt. lib. L feudor. .^^Rj^- 

Nihil quoquc advcrfatur, quod pcrhypothcczdatio- . '^:^ vj«\';t'^.'^ 
ncmpcrvcnitur adrci vcnditioncm, /. ^ 4.C.de dtftraSf-» 3 ^ ^ 
pignor. tot. tit.ff.de dtftraif. pign hypothec. qu« va(*allo nc- flv**-'^' . 
quaquam pcrmilTa cll. tit. 5- j-. inprinc. verfhabito ergo , (^c, ^K..'."^ * . 
lib.x.F. &prohibitaalicnationc, idctiamprohibitumintclli- l/g^ 
gitur,cxquofcquialicnatiopotcft,rfri^./.f>r<f//^.i<^.^.^<'^i7»/4'//A 
l.adrem mobtlem.^6 (jri^dUgatum 6i.ff.de procuratortb.lat^ » 
poHalios^ ifuoscitatj Menochtm confil.n6,n.i<). drfitl' Njhil,r«- 
quam , id ad vcrfatur : quoniam proccdit in alicnationc fimpli- / 
citcr prohibita,non itidcm in ca prohibita alicnationc.qua ip(a * t:'/r\ 
rci poircfTioinalium transfcrtur^qualiscft prohibitafcudi alic- ^^*.',-if c 
natio,utquavaralluscommodofruftuveprivatur:dcquafeu- " •"i: 
dialicnationccumfcudorumplacitatantumloquatur:dcalia ^ ' 
quavis alicnationc minime funt accipicnda : pra:fcrtim , cum ,^ 
prohibitio alicnationis (it odiofajproindcquc,in quantum fic- 
ri potcft,rcft[ingcnda, 4#r^. iV<?x/^^.f S. i»^r^/. /^///^r.t. 
i>erfnovimu4igitur^(jrc.Tiber. Decian.reJponfjZ.n.sj. voLj. 
^ alii ab eo hanc tn fcntentiam allegati. ^ 

Supcrioriquzftioni proximacftilla: Anne/ifcudidomi- tt^ t^ ^ 
nus in oppign 3r.itioncm corlcnfcrit j & poftca , vafallo fincli- 
bcris mortuo, fcudum ad ipfiim dominr m dcvolutum fiicrit^.. ^^^. 
illa firma mancat , ficquc do.Tjinu^ fatisfoccrc crcditoribus tc- • 
ncacui ^ £c (acisf^cccc ccncci(utut rcvlamcnt atquc ogganniao^ ^.^. 
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'* §. Creditor. 4. Injtim^ . ' . 

liatth^m de Affli^. in cap. i . quifucctjjores teneMnttir. int^Suis . *' ^ 
feud^ajitii in Epit.feud.part. 6 - n^xj- f^part. num. 8. /9, * ^ 
, Bur/atM conj/l. 171. alii^per eumcitati J otnninocondudzn* ■ - 
tfti dum cxidimo. Pnmum enim juris cft haudincognitirquodl !. 
is,quiconfcntitcontradui,fupcrrcaliquainito,hociproccn- V ; 
rcaturrcnunciarejuri,quodinrci(tahabuit. /:/<rt/«;^f0M7m«r«> •• 
^ nif.j^.§» I de donat. inter. vir. fjr uxor. 1. apudCelfkm. 4. • 

^.quAfitum.iL.ff.ded§limal ^met-4 xcept.l.-u Cod.de remtjf' * ' / 
'^.t i^i P^^*^"^' ^^cinde & hoc cxploratum eft: cum, quifemclcon-- ' ' .^, 

fcnfit, huicconfenfui lurccontravcnirenonpoflcjfedcono- 
mincpcrpetuodcvindumefle.rfr^././^^r/^rWi^w. ii.^^i-yfrv -^^^|^ 
vitutib. rujlic. pradior. i tn diem. "^.ff. deaqua ^C^aquitpluvu - 
\\, arcfnda. l. de accefj[ionibu4.t^.^.fin.ff. de dtverfdr temporali.-f : . 

* pra.fcript.l.i.§.prodefl.i\.verfundefiqHis.ff.iiuodlegtat9rum.. .. 
*' i^ c quodfemel.zx.dereg.jur.ind, Prxtercamagis in fpecicdc: - ^ . 

domino fcudi traditum cft : quod ca, qua;ipiiusconfenfuin« ' • . y 
~ . ftudo gcfta iive alicnata func, rata haberctencatur.nonfo- ' 
' "* Jumtum,quandofcudumadhucivafallo polTidctur, fcd vd! 
. , u inaximc.ctiam, quandovafallodcfundo, fcudum fibiapcr- 
• * tum fticriti c \.§. etfi clientulm. verffi vero. dealienat.feudi, - , 
*< ' . " libi I. tit: \yfeudor. Et licct feudum pcroppignorationcm non ^(jX,^». 

* «5 alicnctur,ficurpcrvcnditionem:tamcneademratioinoppi- «- •t 

j^^oratione,quxinvcnditionc>imQmajorc(rcvidctur. Nam: ^*' 'I 
V* . ,^ lialienatiollabilisacfirmapcrmanctin przjudicium domini. 

confcnticntis : multo magis firma debctmancrcoppignoni» • -jj 

. . ' 184 tio, quacminusprarjudicii dominoadfcrt.. Adhasc idtm fua« , . 

detipfanaturancgocii^ Ojjpignorationcfiquidcmijusconfti- * y t' 
• tuirurrcalc,quodcumreipfatranfir,adqucmcunquccapcr- 
vcn^nt. Lfifundm. \6.§,in.viadicatione:ff.elepignorib.(jrhy» ^tfy 
pothec: Dommus itaqucconfenticndoopplgnorationi,ccn- # *. * 
^tiurfeadiiaruramilliusrciconformarc, & talc jus in feudO' 
v -l-.^. -. Gnnftiiucrc volui(rr,quodfcudumfcmpcrcomirctur,tamct- If - . .^; „■ 
•..».;; uiiadi^fumdbrainumxcvafumfucrit. Sicuticninaplera- ^ . | 

l^taAS .» 4. t,"^ ' , * ■* • • •'• WW' 
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wtJc-^/ contrahU. obkgatto, JJT' 

quc alia ; ita etiam confcnfus domini' fccundunT fubjedB^nii 
materiam, & naturama£lu5fivcconTradus,rupcrquoadiiiil' 
betur,idcft,.pignoris, adicoquc fccundiimdirpcfitioncm ji^. 
riscftaccipicndus, arg. /• infuUm. d. ff. de prsfiript-vfrh / jjr *'"*^ 
fiipnUtm. 4 . inprincip. verf.verkm fi emptor- jf. de kfiir Ld*r- 
mni 4i'inprtnc.verf (!rqtiodinfiiptdatione.ff.deditm'i}jfi6io, % 
kficni. p.ff.defirvinttib. dr /• ejNanquam. 6 zff. de rtt. njtpt. ira f 
nimirum , ut mancat pignas , donccdcbita pecunia crcditori'- 
busoffx:ratur,rolv2turquciismodis, quibus jurcconftitutum 
cft tot, tit.ff. quib: mod. pign. vel. hypothec filvit. Atque ita; 
ffoff Andream de Jfiern- afi laudatum^ fcnrit Marinus Frccci* 
Uh. i . de auHoritate & potefiate regis erga fubfeuda-tarium. au- 
Gorit.2g.num.%.vtrf.fallitetiamhacregMla,(^c.^.(\\\^^^XXQl^ 
cinanturnon inviti» D. Hartman. Pifloru libr. i .parte pofier,- 
tfuafi.^t' numer. 14. cum fetjtf. Fachtueui Itb j.controvtrfiar. ^ 
jur. cap.s6. (jr Hackelmannui Difjiutat. iliufir. tjuafiton 'ii.cO' 
r.onid.2,' 

Hanc fcntcnram primo non dcftruir, quod rcg^ilariter iStf"» 
omnispromifljo&conventiointtll'giair,rcbusficftantibus, 
(ivcincodemftatu pcrnTancntibus. /. quiero. 5-4. ittterloca- 
.T. torem- ff.locati. /. tjuodServiui. "^.tbtj^ g^of.fitper vet b.poteft. 
(jr Jafin. colum. s.ff.decondtii. caufdat.caufnon ficut. l.con- 
tinuus.\yj.^.cum(fuis.6 ff.de verbor obligat. l exfaSi 0.4.3 tn ' 
frinc ffdevulg^pupiU.fubfiit: l. cumquw.3% inprinc ff.de 
folutiontb. Late Anton. Rubeus confil- \/s^j hunc^ cum aliu al' 
iegans Ttratjueliiis ad l. /i' unquam. 8. C. de revocand. dt/nat. 
in prafatione^ num» 167. Idcoquc confirnfiis domini fuper 
oppignorationcinterpcfitus,locumhabcrc>acdominoprs- 
judicarc creditur , rebus fic ftantibuS} id cft , doncc vafailus,. 
qui oppignoravir fcudum, vixeriti five fucccftbres cjus^fiju- 
dum obtinuerintj non autem , fi fcudum ad ipfum dominum 
Dcvcrtatur. Hcc,/»^//4w.nondeflruitnoftramfentcntiani^.. 
C^amvi^cnim prxdi^is inlegibusprcmiftTio fa^a, proptcr 
i Yy y ecr-.ii.-v 
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ccttasquardam& juftiscaufisintclligitur, rcb. ficftantibus: 
non tarnen indc fumi potcdg^rncralc quoddana , ac vcluti ab- 
folutum axioma quamlibct convcntioncm ac difpotitioncm 
accipicndam forc , rebus fic ftantibus ^ ita ut quzlibet varietas 
&m-atatio po^tca contingcns, jus immutct, ipfamquc pro- 

tSy mifUDacm &convcntioncminfringat. Idquc fatis appacetfAf 

|f fr€d!Ugjto capA. § etft cltentulw. de aitenat .feudi, Itb- 1. fit. i j. 
Feud- ubi habctur cafas aiicnationis fcudi, cum voluntarc five 

H confcnfu domini k vafallo fida;. Vafallus morituc fme dc- 
fccndentibus mafculis, & quxritur : nunquidfidlaalicnatio 
levocctur, an vcrofubfiftat? Si fpcdetur illud gcncralepro- 
nunciatum : ^tltbetpromijjio obltgatio intelltgitur , rehi*€ 
ficflanttbiu : diccndum crit.fcudum ad dominum rcvcrti,alic- ^ 
caxioncmrcfcindi, confcnfumcjucnonobftarc: fiquidem rcs 
nonamplius fitineodcmiUru. Atcontrariumdcciditur/>y^. 
§. etfi clientulua. nimirum ftabilcmpcrmancrcalicnationem, 
Hujufque catio cft: quia fccun Jum ipfam naturam adus,& in- 

|k tcntioncmcontrahcntium, &rcixquitatemjudicandumcft, - 

188 nonrccundumgcncralcsqualdamrcgulas. Onrtnisquippedc- 
g finitiofivc regula pcriculoCa cft. Lomnu definitio. lOL-tbique • 

Accurfo" Phtlipp. Matthxas num. 2. ^ ff^ ff' de reg.jur. foart, 
Mercer. Itb. 2. optnton. cap. i 6. 

189 Sccund6nonturbatnoftramfentcntiam;qu6dconfc.n- ' 
fus prxjudicarc juri proprio ipfius conlenticotis nonfolcat, 
quotics intcrponitur & adhibctur pro auftoritatc rci gcftaf,^^, 
Ut valeat. /. Cajta. 19 ubt PauideCaJlro-f[.depignerat.aol.L 
cum quadam -zd.C. de admintftrat, tutor. vel curat. ac propte- 
rca ncc in prxfcnti thcmatc confcnfus domini ob(itautprasr 
judicct ip(i in iure pcoprio; atquc adc6 non impcdiat ,qu6 mi^ 
nus vafallo > Unc mafculis dcfun^o . fcudum libcce ad itlum ret 
vertatur. Namrefpondetur: confcnfumnonobclTcautprxju» 
dicarc domino circa jus d.refli dommii, quod habct»& habuil^ 
tcmporcalicnationisfcudi, ncq; circa coniblidationcm utilifir 
,^^|^^^^i4^^{M^dtrc(floj Q)||^^^^^^pus tiii]^|yp|^^)^^)(;^i^J^tcni 
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ccnfcnfcntc: idcrcditori prjrjudjcirmadfcnctj&narurjErci 
gcfbz rcpugnarcr,£a fiqoidcmnatura contraAus pigncris cH^ 
utmnncatjusfirmum crcditoris, doflcc pccnnia ci ptrfolura . 
r • - fucrir , dccente Fachineo d> Ub. 7. antrozerfjur cap. i^. lerfi 
^ Jectir.dftmargumerjtur^i ,Crc, .^t^ V'*''^ 

TcriiocandemrcntGntijmhaudcvcrtif qQoddominfcorr- i^s - ' 
^ icnrus/)ppignorationiprxftitns,confirmatoppignorationcm, :7.' -^tV 
^ quxal isnonvalcrcr. ConfirmatioautcmnihiiFK>vi jnrkrri- s -\;./''f>* ; 

• . buit. Qui cnim confirmat,nihil dat. /. & tji^f^- (f ff dejmrtfiief^ \ ^ ^ '^C' . 

* €.quia dtverjitatem^s ext.de cdncef^rdherjd.^on\XAC[:,<:onkt\'' 
fus.quiidcoadhibetur.utobligationcmfcuoppignorationcml" 
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'^" va<alliconfirmet,novum jnscontradcminum conrcnricntcmt^ " ■r*^** 



introduccrcpotcrit,utcundcmctia.fcudofibiaperto,obligcr*«' 
IiJud,/A?^jy//w,haudnoftracvcriirrcntcnti5.Neq;.n.proptcrcaj^^. 
qu6dflatuimus,dominu,fcudofibiaperto,dcbitupeflblvere 
' tcncri:Cxconfirmationc,pra:rernaiuracjus,novialiquid(cqui-" 
^ tnr NamcumftrmcIjDsrcale,conl<nticntcdomino,infcudo 
4.' • conftitutufucrit:ncccflrari6indcevincitur,jushocfcudoinI*c- 

rere,ad quemcunq; fcudum pcrvcncrit. Non igitur mirum,cur i^x- 
l. 1. :» confcnfusc6virc5fuascxrcndar:cDmis,quivulrunum,exifti- . v^^i- 

mctur ctiam omnc id voluiflc , quod cx eo ncce flario cofequi- ^ 
tur , argu. L t.ffde jurifdt^. l. illud. 7 -j.ff, de accjuir- vel omitt, 
hered. 7. cumprincipalu. de reg.jur. Siquidcm non idcif^ * ^ *. li^; 

codoininusultfilobligarur,quamrcquiratipfaeonfcnsusna- , • • ' 
tura : qus cfl • ut quis id, quod fcmcl placuir, ratum habcrc tc . 
ncatur. argu. c cjuod fimel. iw de reg jur. in 6. dr l. tiemo potefi ^ r 
mutare. 7S .ff.eod. tit, h ' 

Quarr6non obftat vuigara jurfs regtira,quae docct,qu6d 1 9}; 
icnunciatio juris nunquam prxfumarur : nifi de ca cxprcfs^ 
a^um fticrit. / cam de tnd€htto..2^.cncaprincip.ff.deprobatio-''^ 
mib' & quoticfcunquc alicm plura coirpciunt jura, fi uni re-^' v ' *V • X j 
ttunciavcrit,nonproptcrcaalrcrircnuneiatumcenfcarur»4r(r. V\ } { 

iJidomHS, Li ff defervitutth.prxd.urb. l.ftmthi. 20. ifitrinc ff * *' u* 1 

■ . ♦ ■ '•*.'"•''' ' 
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s6o ^.Creditor.jfJnJlittit. • 

(de fcrvitMtib pracL- rufiicor. l. nec is. 17. §, t.ffJe dcqtiir. vtH 
omttt.. heredit. l. qustiens dupltci.gi. tbij^Dedm (jr Cagnol(44» 
ff.de re<r.ft4r. Igitur & in noftro cafuquamvisdominuscon- 
rcnticncioobligationifeuoppignDratiom, iatclligatur rcnun- 
■ciarc)uri , quod vivcntc vafallo ipH in fcudo conapcticrac : noa 
ttaincnidv^o vidcatur voluiffj jurc.quoddcmum podmortcm 
vafalli fibi compctcrc incipicbat, fcabdicarc; &inevcntum 
fcmctipfumcccdironbusobligirc. Non,r«^/yrfw,obCbtprx- 
t9^ didarcguia: quiacaproccditindubio: fccusinclaris Jnqui- 
bus nos vcrfamur^ 5c in quibus locus non cft conjc^luns-d 
continutM. 137.^' cum ita. 2. Jn fitte.ff. de verb. obligdt. 1. tlle aui 
iUe. 2yinfine.ff.de Ugat. j' In propofitanamqucquaiftioncdc 
rcnunciationcexipfoconfenfudominidilucidcconftat:quan- 
doquidcm coafcntiens oppigaorationi , co ipfojusfaum re« 
fignarc rcputatur, drgum^ l.fervut commHnis.i%.ff.dedonat. 
inter vtr. & uxor. L ajpud Celfum. 4. §. ^ua/itum, u.ff de doU 
malt.cr met.£xcept. cr l.fidfjuJfor^6. §. i .ff.depignorib. dr hy^ 
pothec. Sic£tiam, quod dc rcnunciationcuniusjuiisadalte- 
rumnonporrigenda adfcrtur, locum duntaxat habcc in juri« 
bus fcparatis & divcrfis. Hic autcm non de diverfis, fcd de 
tino 5c codemjurc ^\izQt^idQmiti\\zgX\iz,Hartman.PiJior»d^ 
qutft. 4S. num. 28^ W- 
Qviinto nitiil dccerpit noftr£ dccinoni : quod plurimunn 
intcrfcd ffcrant, confcntirc&obligari, /J^rw^/^/^/fff/v;;;^//» 
l.i-§.ft ratum. 6.ffquodjuffu' Bartoli in l. Luciui Titius. 2 1 ff. 
deadmintftrat. (jrperic. tutor. (irtnl.ficitmdot£m.22.§. tranf 
gyedtamur. \ t.ff.jdlut- matrimon. &idcodominus,quicon- 
tcndtoppignorationifcudi, non cenfcacur obligatuspropter 
hunc confcnfum, ad folvcndum ass alienum creditori ipfius 
vafalli. Refponderi enim poteft : non obligari quidem domi- 
numcxprerse obconfcnfumpra:ftitumadrolvendumacsaIie- 
num : fed hoctamen cfticcre prxftitum conlcnfum, ut fcudi 
opp«gQoiatio lcgicime cooftituca cfte dicacuc : ac proinde ita 



§lui^' modiirecontrahit. ohugatio. 3^^^ 

ftabilis & firma pcrmancat , ut creditor pignori rc^e infiftat» 
•doncc ci dcbica pccunia pcrfoIvaturjTiccalitcr pignus H ve hy- 
pochcca cjus foivatur, qufkm folutionc illms , quoddcbctur, 
velaliislcgimismodis. Fac^jift.^i. Ub.7. CM^.^^.verfquintum 
■£rg«mentnm , t!jrc. 

PodrcmonihilplancofHdt.qubdln gcncrali folucione k# 
noncomprehcndaturpcrfonaloquencis. drgum. l. <jui infu» ^ 
lam-io. §. ^tt^ff' locati. /. inquifitio. i8. C. de foUttionib* Andr. -^^ 
4ie Jfern. in cap. t'§.fin. hicfinitstr Ux. in upb.feudor. & ca pro- * 
ptcr dominus oppignorationi fcudi conicnticns , de propri^ 
ipfiusobliganonefcnfifrcnonficcxiftimandus. iV^i» oLlmdo^' 
minusoppignorationi confcncicndo obdringacur, & ratuni^ 
tencacur haberc conira^m vafalli , acque hoc rcfpcdiu crff 
ipfo cciam concradu vafalli obligctur : qui quzfo pcrfonani 
ejusiconfcnfuabipfo prxftico fcjungcre potcrimus? Proccv 
<licenimi(la rcgulabrocardicafolummodoin his, ubi pcrloJ^ 
na loquentis , & fermo ab codcm prolatus, feparatim confide- 
tari poceft , utdifirte tradidit Pifioris d. quafiion.^%. numer. 
Hancque noftram ha^cnus dcfcnfam fcntcntiam tum 1^7 
quoque obcinere pucamus ; cum dominus oppignoracioni 
fcudi confcnfic,adje£la daufula tfitlvojuremeo, lilhscetenim 
claufulainceliigicurrcfervareomniaalia jura, praecer ea, quc 
dominus confcncicndo in alium transfcrri patitur. Siquidem 
alias refervatioilla confenfui elTct contraria , 6c veluti quzdam 
proccdacio concraria fa£lo, qux non rclcvacproccOancem/, 
drgum. /• fi ijuts extraneui, 2 1. /• princ ff,de acquir, velomitt, . 
heredtt.c.fifitcttudtnem.^^.deappelUt, c. cumM. Ferrarienfis,p, 
ibtj^ gloffuper verb. fine profudicio. de confiitut. c, olim. cam^ ' 
fam. 10. (frtnthiglofin verb. protefiatus, de cenfibws, Scd vidc ^ 
fufiirimehzccxplicantcmHartmannum Piftoris d.quafi. 48. ^ 
num.i i . cum feqnentib, & Fachincum d. lib. 7. controverfjur, 
€dp. 5^. circafinem, 

■ ' Zz Porr6 
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Porro 5c illud hic addcndum ccnfco : quod confcnfus»^^ 
dominofcudioppignorationi^avarailofadx, pixftitusetiam' ' 
adururas,nveadid,quodincere(l(fru(\rircclamantibusMac- 

^ deprohtb.feud. aliendt- per Frtder^ & Marino Frcceia Ub^ i , de 

i auclorit, (jr potefi. Baronis erga fubfeudatarium. (juafl, 20^ > 
ifp mcrito cxtcndarur, argument, l ejuxro.s-^.tff princff.locat^ «. 
ubi fidcjuflbr (cu jusobligatio ftride accipicnda cft)in omnem . 
^ ' ' ' ' caufamcondu(!^ionisobligatus,tardiusillatarumpcrmorain 
f colonipcnfionumufurasprstftare cogitur. Sicut igitur oblr- 
gatio fidcjufforis ad ufuras cxtcnditur : ita & confcnlus domi- • 
ni : quoniam dum dcminus in oppignorationcmfcudicon» 
fentit; in omncm caufam conlentircdicitut- Necmovet.o^h^^ 
ab adverfariis negacur, dominumconfcntircinomncmcauj- 
fim, dumconfcntit oppignoraticni fcudiw id entm conccdi 
potcrit , n ad jcdi certx quantitatis taxatione confentiat ; pu» 
ta confcntio , ut fcudum oppignoretur a vafallo pro quantita* 
tc centum duntaxat aurcorum. Czterum fi confentiatfim- 
plicitcr,nccadccEtampecuniarummamconfcnfusrcftringa^ 
tur; alitercritrcfpondendum, & dicendum, quod hoc cafu 
cofcnfusnon ad fortcm tanttim pecuniae dcbirx,fcd & ad ufu* . 
* ■ * • teo ras pcrtincat. d^ l. quar9,s4. inprinc-ff. locat^ Neque rc^ re- 
' * ' ^ pticatur,nonporrigicon(enfumadufuras,quzexmoradebi* 
* • toris vafalli vcniunt: cum hujus culpa domino ncccrc non 
«. ■ dcbcat. Nam moradcbitoris vafallincn nocct domino pcf 

. ; * fc& principalitcr, fcdinconfcqucntiamcontraduspignoris, 

- , ^ • cui dominus ipfc confcnfit. Ufurx fiquidcm vcniunttacitc, ' 

f , '.. / * ' dcincon(cqucntiamcontra£Jusbor^fideipoftmoram,exof- , 
Y' .^-^ . , ^ * ficio judicis. /. Lucitts 7itiu6, t^^ff.depofit^diB. l. quaro.s4^ii^ 
s.V* princ.ffjecati^ Quarcdominusconlentifnspignori,quicon- 

■ tTA€tubbor)x(iddcR.§.a^tontitmautem,2S»infi:dea^fiombk ^ 

•* vidctur conCcnrirc in omnem cjTifam , quae cx co contraQu 

^ " ^ : * ••^ < jald. potuit, arg, kfiquisproeo, ^6. i.Jfnummos ff. defidejuf^ 

' \ y •: ' ■ : .3. ' ' Coogl 




firib, Etita hincfcnrcntiam ,poii Jodchimum Camer4ritim in 
d^c. Imperfalemdeprohtb.feMdtaUenat.perFnd^ tfartmaM' 
num Ptfloru ltb.2,partepoJiericritqit£ft.4p» dcfcndit Fachincus 
d, ith 7. cfifitroverf/ur. cap, 57, 

Sinedcbitorisbona,vcigcncr2liter,vclfpccialiter,pigno- 20^ 
daut hypothccacfupponi (dicni.lA.injtr,l.obttgatio»e.6'LPaM- > 
ltts,2p,inpr.ff.depign.(jrhypoth.l-2.ff'.ijuipotior'tnptgn,velhj' k 
foth hab.Ui^fjr Lnomen. 4. C. ejua res pign .obligari po/fGcnctSi- tgi 
litcr:cumfrneuliarcrumnotationcomniabona»prxrentiadc : ■'. 
futura, obligantur : putaii dicatur ;obiigo tibi omnianiea bo- 
jsa ; vcl tant um,omnia bona. l^lt.Ccjua res ptgnobUg.poJf.ubi 
^ide DortelLum , fumj^ livido dente arrodenttm Schtjordeghe- 
rttm Itb.i.tr, 12. ejuaft. 2, £a tamcn,qux ab hcrcdcobligantis 
qu^ritafunt,gcncrali pignoristcu hypothcca;obligationcnon 
continentur. d. /.Paultfr^sp.tnpr. ft.de pign.c^ hypoth.Mi nec ea, 
quxveririmilitcrquisnonruiirctob:igaturus:cujurmodirunt, 
fupcllex.tcftiSjfcrvi aratorcs,bovcsaratorii, cactcriEqucrcs, 
quaeadufumdcbitoris perqudm ncccHariac iunt; vcl adafftt* 
^ioncme]uspertincnt;qualiseftconcubina,aiumni, Scc.d.l^ j 
$bli£attone. 6. cum duab feqq.ff. eod^ tit. d.UiJ. executores^ 7, 
i-Jetf» Cod, qua respign. obltg.poJf.Mudam ad tit.depignorih. 
hypothec. cap^ qua res obligata inteliigantur. num. <^«cr fiqq* ^ 
.Spcci^itcr bona debitoris pignori Tcl hypothecas obligan- 20^ 
tur,cumipraconvcntioinccrtamrcmunam, vel plurescon- 
,^ertur , di6t. l. /. in prtncip. l, dr qua nondum^ 15. §*\. ff^de pi- 
gnortb.(jrhypothec. Et ha:c fpccialis cohventio etiam com- j,o% 
pie^itur ca , qux pcr confcqucntiam acccdunr. Cujus gc- • 
neris funt: fi quidfundoobligato pcr alluvionem acccirerit. 
LJiJundtis. 1 6. in princip.ff. d. titul. fi cum nuda proprietas 
pignori data fucrit , ufusfrudus accrcverit. /. Ji convene^ 
^rtt.iS' §,i' ff, de pignorat, a^ion. itcm partus ancillaruiiu, 
foctus pccorum, & frudus prardioriim oblgatorum. l.fdejuf 
Jor^ 16. §. uh. diSl.l, Paulust zp. §. i.Jf^dc prgnorib. hypothec» 



; ' §, Creditor. jf., InfiituK 

•jp tX, departu pignoris. l. ejuamvis fruSlui • 3. C. itt qutb. cMuJ^ 
• , fig^''^(^^ypothectMit.contrahit.ScdSi.X(i\f\Q\umzxzxob\\'- 
gatae impofitum , pignori ffvc hypoilrccar tcnctur. d. l-Jt fttn^ 
dus. \d.§.J/res. (jr l. ult. ff- de pignorth. hypothec. l. domo. 2f^: 
Jf de pignorat, aifjate Donetl. in tradat. de pignortb. cap. 7.' 
pagtn,^ mihi 1 1 8- D. Bocer^ Clajj.z, Dtf^utat. 1 z • thef.ia. ad /i-i 
ter-Cedif^x^ \ 
■ Z06. In p'g:ioris vcl hypothccarconnituticncnonnunquant 
ctiam pa^a intccponuntur :quac fi j^iftafucrinr,rcrvandalixnt;.ii 
V attgr^injufta-» reprobanda. Eftautcm intcrca:tcra juftum pigna- 
ris padum.: fi convcncrit, utdoncc pccunia (blvatur, pignorc 
crcditot utatui fruatur , in modum lcgitiroarum ufuratum. /.I- 
^§ pai/o-. s . t fi is , (jui>, tt . §. I ..ibi , donec tHi pecunia filvatur.jf,. 
.(deptgnorib. dr hypothecj. Gajus Sejus. sg.fj-dr pignorat.a^lion,. 
- Irgata. p,§,iilt, ff.de fipeUr^.legat.l.Jt ra paSione. 14. c^/.. 

'Jl eaiege,\j. C. deufur- Q^iae pignoris fpccics ttplixpvC^ appcUi- 
* ' -^atur. l.fi pecuitidf». fs-ff deptgnorat. a6i. d. l.fi is , (jui. 11, §. i.. 
ff. depignorib. dr hypothec. At quid ftatucndum , fi ufus illc , fi-> 
vcperccptiofrudhiumlcgitimum ufurarum modumcxccfle* 
cit : num padio autconvcntio hzc valcbit ? Si fru^us percipU 
V untur , ut ufura^ : nulli ratione ficri potcft , ut tcrminos lcgiti- 
marum ufurarum egrcdiantur. Si. vcro pcrcipiuntur locO' 
ufurarum, & tanquam firu^s, &quideminccrti,(ivccveiK 
tus fpcftetur, fivc corum aeftimatio : convcntioncm ifthanc 
' *. raram efTc , non incpt^ quis dixcjit d, ifiealege. 17. C.deujitr, 
£tcnimnminus, & intcrdum ctiam nihii frudiuum acditor 
. . -pcrcipiat, idquod ficri potcft : co tamcn contcntus cflc dcbct: 
' 'atquc ideo cvcntus & a:ftimationis fru£iuum inccrtttudo tale 
#01 pa^^ijm ab iniquitate-ufurariilibcrat Sicut & pleraqucalia* 
propter inccrtum fruftnum prccium 3c cvcntum pcrmittuo- 
• tur : q:jatc illud eft , quod frumcnti , hordci , vcl olei mutuo da- 
./^acccftionesetiam rx rudof ado praeftandar (unt: quar in pe- 
i^uiiajionnidexilipulaiionc dzbinixttJ.frumeutt.u.tbtj^.G»' 

thofred^ 



Qjiiy.modurecontrahit. ohtigatio. 

itofed.drl- #/<'#. L%,C. denfir. Cn^ac. lih. 8. ohferv. 

iaff. i 7, Myn/tnger. cent. 6^ ehfirv. 7 1 . Borcholt, in Commefitar, 
de Mfar. cap.6- nnm. 5. Bramh*>rfl. cenr. /. veulKi^^caw. ajprt.p^. 
edtt. /. Armmau* Exerctr. Jnjhn. r 2. thef 19. (jr Tre/ft/er. Di» 
fpmt. \ . thefs. adUt. h. voL 2. Eaciuc (k rc<:onfuH quc quc po- § 
tcrunr, divcrfimode fcnticntcs, CaroLm MoUncui tn traSlaU 
tommercior. (jrnfnrar. (jMa/L. y/. num. ^ fi^ FranctJcBaU 
dutn in traH. deptgnorth. ^ hypothec. capAS- Alciat. Uh. 2 Di- 
JpMtat. cap.i^Andr. Gaii Uh.2. ohfirvat. s^Hotoman. Uh- 1- oh^ ' 
fervat. cap. 4. (jr adtir. in cjMth. canfpignta, ^c. kohertm Uh.u ^ 
teceptajmr. civiL leiiionis. cap.i 4. Hackelman.DfJput. 12. th.i, ^ 
Anton. Faherpart.\,deerrorih. pragmatic. dead.p. trror.^. cMm 
feqf Herman. Meyrer. intraSlat deprafitentiiicredttor Uh. u 
c, 8. ^ Schtckhardm DiJpMt. 12:. adrnftttMt. in coroUario* 

Cactauni injuftum ^ ac proptcrca minime fervandum 20^ 
p'gnoris hypothccacve padum cft : cura crcditor pccuniam 
crcditcilcgc; ut. fipccuniaadccrtumdicmfolutam nfiic \Xy 
pignus, quodconominccbligarumcft, crcditorisfijt. A*//^ 
Cod. depa^ispignorMm , dxc Qiia kgc eonftantinus Imp. da- 
mnatpada, proptcr fragilem dcbirotiscaptionem, & avarl f 
crcdiroris afpetitarcm inlra. Solcnt cnim crcditorcs avaritii 
exardffccntcs, mutuo darc pecuniam ncmini , nifi fub lcgc pi- 
gnorumcftrom^iflbriajcuifucilimedcbitorcs, neccftitatc pc- 
cuni«accipicndjeconftii£ti,fcfubmitiunt:tumprcptcrfpcni. 
rcbusfiiisconlulcndi: tum proptcr cxtremam, qu5 premun- 
tur , fgcftarrm atquc necefljtatcm. MoUn. d traHat commt r» 
dor. (jr ujiirar (jMaJi. 51. num. 364. Nfgujant. in traB. deptgno^ * 
rih. (ir hypothec. part 4 • princtpaL num. i. Bronchorfi. cenfur. i. 
mtfieUdn.controverfajiirt.77. Padumaurcmi/^i.dvocarifo- ^tC^ 
kt lcxcommiflbria. d. L uU. C. depaGii pignor. tSr delege com^ 
mijfir. d) cdrtit. ^y.iih. i.fiudor. hocquepropi ium habcc,ut 
pigaota cadant in commiflum, dcbito £d ditm prsEfiniiun^ 
no^foluto : & dicicax lcxcon^miirona ac nmilitudiriiOi cr m- 
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• Ipaiffarura cmphy tcuticorum,vcl publicanorum,quorum mc- 
Owinit /. t . C. dc jnr. emphyt. l. commijfa, ff.de de publtcan^^ 
vecitgablf. DonelL in traii. depignonbm. cap^ i p^g- ^®'^^ i/^» 
Covxrruv.Iib.f. variar. refolut. c.2.n.%. 
f 1 Ncc alTcrtioai ifti, qua Qaruitur, lcgcm^id cfl, pa^ioncm 
xommifiToriam in pignonbus ciTc rcprobatam, obftat L fifun' 
■due. i6. ult.ff.depignorib. dr hypothec. dr /. /. C. depaiiupL. ' 
i^^norum , c^f.ubi valer p^d jm intcr dcbitorcm & crcditorcm 
/ initum : ut , nili ad con vcntum tcmpus debi tor crcditoti fol vat"^ 
«dcbitum , rcs oppignorata ci pro dcbito ccdat. I^^am tum dc- 
mumfubQllitillapadio. uc rcsprodcbitooppignorataccdat 
€reditori,fi jufto precio xflimatafacric.Hocquippc cafu codi< 
^ ^ionalis quxdam pignoris vcndicio intcr dcbirorcm &crcdi- . 
' torem contrahitur. dj.fi fundie. \ 6.inf n. ff.de pignor^drhy' 
pothec» rcfque tunc aeftim icur a ju iicc, auc alio viro bono : ne- 
♦^^uc dcbicor ajc crcditor indc laedirur. Ita tenent BartoL in L 
^mU. C depaSi.pignor. Alexand. conftL i jS num. p. l/b.7. Affi/if. 
. decifs6$.num. uisfin. Menochius remed. adip:feend.poffeffl^ 
.ijuifl.%»n.44..atiijjComplures,abeocitati» 
t Pari rationc non repugn ac / fin^ in princ.ff.de contrahend^ 
tmpt. ubifuflinccurpa^umcomminbriuminpignorc, inter- 
politum intcr dcbicorcm & fidcjufTorcm > qui pro cofidem fti* 
%vci ailrinxlc. //7?fnamqucnonrcfponderur,qu6dipfaprx^ii 
iincfidcjuOroci pro dcbico empta, adeoque lcgi (Ive padiooi 
commilToriaelocusrcIinquatuc: fed fimpliciccr dicitur, quoct 
- (in r cmpca : & fic intcUigitur, jufto prccio cmpta cflc. Quptiei ■ 
jl^fnim dicitur nmplicitcr, quodresficempta, nifi dcbicum ^i^ 
ccrmino prxfixo fic folucum , non intelligicur pco ipfo dcbicp^ . 
rcdprojudoprecio, i judice, vcl bonis viriszflimando^^r^» 
d. L fi fundut. \6. §' ult. ibijj BartoL ff.de pignortb^ dr hypothee. 
Hofiienf.lmola.Joan.Andr. Panormitan.dr aliiinc.fignifican" 
te. y.ext depfgnorib.Negufant-d.tra^at.depignorib. a^hypo* 
shec.part. ^.prmcip. numer. 6. Bertrand. conftl.jl. i&cip.puip. 



^ •■• Qjii^' wodis re contrahit. ohrfgatii. JoY 

ett.fin libr. i. Atcfkeidcopiofiusexplkatit Moltnem d.tra^iat. 
iommercior, dr t*Jurar' ^uaJI, $ 2 . ntim. ^•7.& Dtdacm Covar- 
mv,d Itb. h var. rejblut. r- 2,.»./.t^8. 

Similircr non advcrfatur l^ult. Cod. de diJlraB,pigvor. 
Bbireferibirnr, validumcfTepad^um intcr acdiroicn^- & dcbi- 
tDfcm mitum : ur, f? cx vcndirronc pignoris pius pcrcipiat cfc- ^ 
diror, quim ci dcbcbatur, hoc cedat lucro crcdiroris :qucd 
vidcturrapcrcnaturampadifcruIcgiscommiflrorisB; ro qued' • 
pignnsacqiiirinircrcdiroriprodcbito,licctpignusvalcarpIu- #; 
ris, qu^m debitum. Non, inquam , advcrfatur. Quia juft* 
cftconvcntio,ficonvcncrirjur, quodcxpignoris vcnditicnc 
icdcgerit creditor, id omnc fibi habcat , proptcr inccrtum- • . 
cvcntumvcnditionisrficutecontrario, ntfi vclminimumrc- «yi 
dcgerit,eofitccntcntusincrcdiri viccm. /;iZ);rcP/^. ifffi 
pignora. jffde rejudtcat. At non ita lcx fi vc pa£lio commilTo- 
ria in pignoribus admirtitur tortit. Cod. depa^ispignor ^ de 
kge commijfor- in pign. refcind. Cothofred. ad d l.-ult. C. de di» 
firall.pignor. Eronchorft. d. centur^ r . mifcellanear. controverf, . 
ujfert. 77. in fine^. Curaatcm in pignoribus, & non ircm ia 
cmptionibus, paftiocomm flbriaimprobctur,cxplicuimus • 
in §. emptio. 4 . infia de emp.e^ vendtt. num . (f^ 

Dtibirarur & contro vcrtirur inrcr Do^torcs : an talis pa- 
itio commifibria valcar, fi non a prircipio, fcilicct quando 
conrradus cclcbratur,fcd cx inrcrvallo, poft pignus dartm^ - • 
adjiciatur ? Et valcrc ccnftnt Bartolm in l. quamvis. ^yff 
de folutionih.^ in t. Titiuf,^4.ffi de pignorat* aBion, Cui- 
do Papa decif 6, numer, 2. Abbas Panormitan. in cap-figni^ * 
fcante. 7. de pignortb. numer. 6. Mozzius tn traSat. de pi»' 
gnoribw hypotfiec. cap. de accidentaltb', ptgnoris. numer. tu 
& alii pleriqi^e^. Vcium contrarum ego Vctitati magiy' 4 
cflc confcntancuilL , omnino cxiftimo , cum rcccn- , 
tioribus quibufdam magns auQotitatis Jureconfultis,. 
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C/troLo Mtitttio, in sliqueties dllegato trdilat.tommerm^, ^ 
wfur.tjH.tli, f t. AMtomeFdbre part.t.deerrorib.prd- 

^mat,decad.tV'error.2.MMd.cotntr4i}.depignoriy.€'depa(f§ 1 

• iegis cemmjjor.num. t^.cum fetjq. Boceroclaff'.!. Difputat. 12,. 
4hef.)S' edit. 1, Hackelmanno Di(put. ijUicJIton, illujlr. ti, 
thef. 5 .Adlit. A . Pleb/iio Dijput . 1. dejure topic$ Wurttemberg* , 

• thef I i L.Ut. B,edit. r. draiiif. Hxcquc fcntcnriarufficicntcc^ 
j^robatnr argumcnto d/Sf. l. quamvis, 4f.^ defolutionib. (jr^ 

• tt^d. i. ult. Cod. de paSu pignor. &c. qui tcxtus gcncralitcr & in-4 

•di(lin£^cloquuntur. Ergonccnobis diQingucndumcrit./ irl: 
frecio. de public. in rem a£i. 1. 1. geueraliter.ff.de Ug^t^^, 

_ prafiand. ^ 
1^14$ Ncc huic contradicic Marcdlus iioi. l. Titiut. %^.ff.depU 
gnorat.aci. ubi rcfpondit, valcrc padum intcrdcbitorcmJc ' 
crcditorcm intcrpofitum, quo con vcair, ut fundum ccrto prc-. 
«io cmprum habcat creditor, qui alioquin ob non folutam' 
fua dic pccuniam diftrahcrc pignus pofTct. Non enim Jurif* 
confultusjoquiturdcIcgccommifToria in pignoreexintctval- 
loadic^ta.necdccarualiautcondicionalipigaorHvenditione: 

. ^ rcddcpuradatioQeinfoiutum,autvcnditionetuncfa£ta,cuni 
- jam in folvcndo moram dcbitor contraxcrac. Quz fpccics 
longe d iffcrt a noftra. Ncmo Hquidem ncgavit unquam , vale- 

• rcconvcntioncm, {iprodcbitopurevcndaturres,quxaDtcfc^ 
•j» obligata tantum crat. /. refcriptum. iz.f.de dijirafi. pignor. U 

in nnmerationibm. 44, ff.de folutionib. i, cum dominam- /3, C 
' de pignortb. (jr hypothec, iate accurate Anton. Fab • & Moii' 
^yj nemlocisproximedejignatis. EcfancadeoiQapadiocommif- 
' foriano ifub(i{Lt, utncjuramentoqurdcmconfirmaripoint. 

Lnon dubium. f . C. de legib. d. c-Jignificante. 7. thi^ Panormi' 
' %i% tan. ext. de pignorib. Q^pniam juramcntum non dcbct dSjt 
vinculum iniquicatiSj atqucbonis moribus contrarium. Tiir^.u^ 
>^dejuretur. in 6. c. noneH obligatorium. 58. de regul. jur. m 6^,U 

»» ent'S*^i&Mgtti*.ff deiurejur, Hoz,s,iiu cL tra^- defign$» • 



modis re contrahit. obligatio. S07 

■rih iirhypothec. iMp. dt MccicUHtatib.pignsr.num. 9. Treutler, 
Dtjfat. I. thef^. fmh lit. d. 'vtlum. 2. Anton. F£herd.pdrt. \. de 
trr»rih. prdgmat. decdd. 21. errtr. 8. Schiftrdcgmfrm Irk 5. 
trdif. 1 3. qu4tft,}. quamvls contrarium , polt aiios , tcneat JFa- 
^vntyi%lty.\o.contr»verfi4r.)tirc£f*fl, 

Vocatur&hocincoatrovcrAam : nunquid crcditorcx ^ig 
pado , (quo placuit, eum non rcddit^ Obi pecunia , rci oppi- 
gnorata; poiTcflloncm propriaac privati audoritateoccupa- 
rcpofTc) & iecurldum convcntionis icgcm ingrcdi polTciTio- " 
ncm queat San^ ii acditor ex iila convcncionc , volcntc dc* . 
bitotc^poiTcfllonemingrcdiatur: vimfaccrenoncxiQitiutur. 
At (i , tcpugnantc dcbitorc , ingrcdiatut : vim faccrc ccnfctur» 
& (Imui aediti ius amittit cx dcaeto Di vi Marci. /. exut. 1 1. ^». 
fi. qn^dmet. CMufl- inpvjejponem. f. C. ad leg.Jul. de vipnbUc. ^ 
Cui (cntcntiz non rctragatui textus in l. creditcres- y. C. depi- x2#^ 
^mcrib.&hypothec. ubi Impp. Scvcrus & Antoninus rcfcripfc- ' 
runt: aedirorcs, qui non redditadbipecunia, convcntionis ' 
Icgcm ingrclfi pofrcfrionemexcrcent, vim faccte oon vidcri. 
7{dm ha£tcnus dicuntur aeditoreshocrcfaiptoviranonfa- 
cere, fi dtintaxat fui audtoritatc poifcdioncm ingrcdiantur, 
c6m id i dcbitorc nominatim non impctraircnt ; non ctiam^. «. 
fi vim corpori dcbitotis intulcrint« mt commode expUcat iUic ^ 
DoneSm nnm. 4. 

Sicnonobftat; quodabinitiodcbitorip1icuit,id&in- tiC 
y ito co ficri poffc. § . i • /npr. ifuib. aUenare Ucet^ velnon. /. de dc^ 
cejponib, i ^'inJtn.jf.dediverffempordUh.pritfcript* item » do- 
minum pati injuriamnon vidcri,quifcmel voluit./. indiem.s. 
§. i'jf.ded^ua , drdcjuMpluv. arcend. Ercnim prius rcdc dici- 
tur de co , quod jure placuit : certc quod ita piacuit , poftca rc- 
vocari non poteft- A(t in conventionibus in juflis hoc cvcnir, 
ut non mutationc voluntatis debitorum refcindantur ; fcd fua . 
Ipontc ab initio nullius moventi judiccntur. Quod autcm di- • 
citur,invicuminjuriamnoDpati,quifemci voluit: hadlcnus 

^Aaa ^ vcrum 
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c * vcrum cft, fi proponatur rcs tahtum gcfta cflc inviio co, qrfl: 
921 vo\\iMyVLX.?itindJ.indfem. Nonidcm ftatucndumcft, fi visci 
X' infcraturjquambonseiegcsomncSjUtbonismoribus, &pu^ 
' V bJica: utilitari inimicam. avcrfantur. /. fjihilconfinfai. 1 1 c.Jf^. 

de^eg.jur^d.l.cxtat.ii^.ff.qaodmtt.cdufl.fiquuintAntAm.r, 
\ ' IpcnuU.^ult.Cundevi. 

': »4j Similitcr non rcfiftit /. cum creditor, ^<^.ff. defurt. ubi U!^ 
pianus ait : crcditorcm, fi rcm fibi pignoratam autcrat,cor trc- 
ftare fcu furtum faccrc non vidcri. Nam fiirtum quidcra no fa- 
T . cittquiadoioma!ononcontrcdatrcm,adjusfuumpcrtincii- 
«m : fcd nihilominus vim facit. Iraque hac pocna tcnctur , ut 
crcditi jus amittat: non tcnetur pccna furti, utduplumpra>. 
ftct,aut quadruplum. DoneU^ad d. /. crjeduores. 3. C.depignorib: 
I .. * ^hypothec.num 2^ 

\ * 924, Prxtcrca non ^dvctCztut Ljjuemadmodum. ip §- t.ffad' 
. .1 /./^r/v/7.ubipcrmittiturdominopropriaau£lotitatc,etiamju<^ 
. diccnonadito,quodinfuoacdificarumcft>tollcrcvcldcftfuc7 
• ^ '^- ^^^cnimtraditur,nonlicercn]umfinc]udiccabaiioau« 
: '• furrc : mteiligcndum cft de co, qui non poftidct. Alioqui fi 
•* quis rcmpoffidefct, & incaaIiquidficret:poflctpropriaaiT^ 
^oritate, quodinfuopofitum vcl fa^um cft, dcftrucrc, aucr 
' rcm occuparc- /. fi in area. ^ 3. ff.de condi£i. indehit. Coflai. ad ' 
* . d:l.extat.i3.ff.quod,met.cauf.eumjjreferensBroncherft.ctn» 
'/ tur- 1. 'aouUo^pAiuiv. affert, ip. edit, i . ^ explicuimui ad princip»^ 
C >' t$t,infi,deaciionib.n.iQ. 

"'• ^ifftiS Non itcm movct /. i. 1 ff.quod legator. ubi IcgatariuSi 
/ ! i*' \ qui propriiaudoritate,fine voluntatc hcredis^lcgatumoccu- 
•. " • pavitjtcncturquideraintcrdido Quod lcgatorum, uthercdi 
"i" . pofleflloncmrei legataercddat,qii6isFalcidiamdctrahat:fcd 
- . V tamcn lcgamm non amittit. Id^o namcjue nonamittitlcga- 
' tum: quiaidoccupavit, antcquam poflcfllo lcgati pcr hozo^ 
dem apprchcnfa cflct. Siquidem quaradiu hcrcs non apprc^ 
.j *. JticndiLraam hcicditariarum poircflioncm; cenfctur adhuc 



• ' ». • •» 



' '•■ 




4 - 



* - • I * 

/72- J. Creditor. InJlituK 



* » 



' ■ * . 



quandoqncabiirivepignGraticjacl:atur.i:.y?7/>/V.2r./^f^#^ 
^»^>r/^. hypothec. i cemmuni 7. $ /Wrr. . ^ commun. dt- 
W. /. rr» aliendm. 41/ dt pignorat.da is §,e^autfm.ff. 
ddexhihend.Lduob. \9 & Ipenult tJd fin.ff.de except.ret/udi- 
aip- f^/- <i fij^, ii.p4g. 141. G^rtcrum crcditorcm Setviana, 
vclqMafiScrviani.advcrfus cxrEancum pofllfl^jrcm. princi- 
pali dcbitorcnondum adionc pcrfonali convento & excufliv. 
cxperiri non pcflc ,tralatitium efl, Novett. ^.cjtp. uulkrCuJac. 
Autkfed hodte. C. deohiigat.&a^tonth.Auth hocftdehitor, 
C. deptgnortb. &hypotheC'D.CottegABocer. clfffi. Dtjput. tt, 
> ff>ff73- idit. 1 . Si tamcn poflcflbr fit unusdc hcr edi bus dcbi- 
toris vcl fidcjuflbris; cnm re^Je convcniti Servianas. vcl quafii 
. Scrviana;, etiam antcquam pcrfonaiis.aaio iotcntata fuc- 
,^ tit , tradunt Glofla & Bartolus im L mulier. \g.ff. ^ui potior. 
figntre , vel hypothec. haheatit. eofque rcfcrcns Ncgu- 

--./^ f2nuus i/ftraaat. de pig»ortb,&hypothec.part.%,memkr,u. 
vumer. t6. 

t3Q> Ccflantc in fohitioncdcbitorc, crcdltorem (fivc dc di- 

X ^^^^^^ 

pignorc nominatim convcncrit, five non) diflra^ 
/ ? '^- pignus , fibiquc dc prccio ^atisfacicndi potcftatcm ha- 

, -l^- bc« . ciariflTjmi juris cfl. l. ft convenif. 4 ff.depignerat. a^. l,Ji 
€tffante.7. Lqua/pecialiter. ^ Lfitnhoc t^. Cod,dedtflraa.pi> 
^''^'if '] gnor.&L\.C,depa&.pignor. Quidvcr6diccndum,fidcnon 
V . ^^iT difliahcndo pignorc convcncrit : an proptcrca creditoriliud 

diflrahcrcnunqusmpotcrit?Statimquidrmvendcrenonpo. 
tcft : fcd tamen poft trinam dcnunciatiorem , non uno die„ 

^VV ^*^*"^^'P^^"^^^'^^^™'nf^'vaIlo,,-fr^iviw./.^rtfw/^«>r 
V >^ '''"f^-ffdeconfiit.pecuit Ladpertmptonum. 6l.&lfiqff. 

. •.'..'>'?•; V^/<r<^f.teflat6£2(a;am, Lcredttvr.4.C,dedtfiraa.piguor.pw 
?: ' : /r'^;vvV i^ g:*^^"s^ dcb torc inrerim non redtmpti 

:• ' :^^^^'^?^f^c,d Lfitonwnir ^.ffdepigHerat.aa.LdehitortM 
r * . ' ^*"^' '^- deadmmifirAt: tuter.vel iurator, non cxpeOaiir 

^ ^^{1-:-. \ . . mcti^.probMbjl.us cA, d. /. 4 ffdeptgnnat.aCi^d^ l(' 
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teffanre^ 7. C. de diftrMff.^nor. Donett^ in tra£iat. depignfi^ ih, 
.g4p,i2. Bronchorft. cent, 1. tveuliopeua/y. affirt. g^^-edit. t^D^Bo- 
cer. cUjf. 1 . Dtjptttat. 12,. rhef.77, Itt • c- Hackelmaa. Dt(fmt. 1 
^tt/tfiien. ttttiftr. thefxs^Arumatis Exercitat. fttftim\z. theflulr^ 
Tamctfi Dodorcs communitcr rcclamcnr. Accurf Bartolm^ 
fir altitnd. l. 4,ff' dey^gnerat. a^- Alcxanli.Jafon ^fjr cateritm ' 
LdeBitoribt*4,si- de re/udicat. Schneidnfvin. (jr f^lttftd ItH" ,4 ^ 
ierf/p^. ^Lfriqtfe in contra autem credttor.fitpr^ tfuih. aliem» itd 
wi nen Negufant» d. traolat, deptgnorib. ^ hyptthee part. <r.. 
tKentir, ! , nunier. ^^Wefinhec. tn Paratiti,ff. de dtJlraU pign\. 
ttumer. 4. Coiertft deprocejph, execut-part..^. cap.p. nttmer. 99.- 
Sbarez, in thefaur. recept.jententjit, P^num. \ \6 F»rftor,fU» 
MrJth. 3 Dtftiut. I X . thef6. ^ j. ttem^Andreus Gerhard,de-^ 
f»d.\\.(juaft,y' 

Quoruin opinaroncm haud juvattcxtuj-/Vp/.)ir/r.C.<!// ijl^^ 
ptredwttn, tmpettaruU ubi dccidi pcrJuHinianum autiimanr,. 
nonaiitebicnnium, poOquam debirori fefla cft vcnditicnid'. . ^ 
dcnunciacio, diArshi pignus pcfTc, ubi dc diftrahcndo nihil' * 
cormnir. corftjtuiio ilta nondcpignorisd Qra^io- 

ue, fcd dominii impctraticnc dircrte agir. Et ccrrc ad quidi - . 
tandcmcrcditorrcmpignorisjurcpoftidcbit, fi tam longum^i ' 
tcmpus expc^re jubtarur ? Quid , fi dcbitor non folvcndo- 
fit; anne tdcircojusfui.mantc bicnniumcreditornon-confe- * 
<}Uetur ? Scntcntia prcfcdo dura , & ctim ex corrcftione le- 
gam xquiftlmarum pcndcat, omnin*o nonadmittcnda. t^Ie^ %^ 
queenim unquam crediturlmperarorvcliejusvetus, niu!ti» 
vigiliis cxcogitatum, corrigcrc; n;fi rpccialiter6f ncminatimi j 
CX|)re(rcrir. i fiiftarido. v%inprinC'Cod. deinfffic.teftament,P^ 
fraciptmm Bt.tnfinX.de appeilattantb. Pracdida itaq; JuHinia- 
ni conftitutio ad cos dunraxat pcrrinet , qui jus doroinii impe- 
trarevolum inpignorc : utfit illius fcnfiisj eos^, qui dominik 
jus impctrare volunt , non antc bicnnium impcrrare poirejfe^- ' 
iicnmo autcm cxa^Oy aca ftaum id poiTe faccKj fcd piius 
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rcm venumcxponcrc,&diftrahcrcclcbcrc,r!liccbit:finminus, 
tuni dcindc impctrarc ^ Principc, ut rcs fi vc pignus jurc domi- 
^ nii poflddeatur. Et hujus lcntcntia: hoccvidcnscftargumcn- 
tiim^quodlmpcratorinitiocjusconftitutionisprofitcatur, ft 
^ ibrmamin dominiijurcimpctr.jndo,&prorcriptioncpublici, 
qus olim ficri in ca rc confucviflcr^immutarc vcllc Undc non 
^ cfticitur,idcmd1l'obrctvandumco4ncaru, quandoquisrK>a 
fiominii jus impctrare^ fcd folum pignus diftrahcrc vellct Id- 
quc cxplicatius profcquitur acutiilimus Donclius tra^. 4e 
ftgnorib.0ap. i i.»pag. 147. 

Quia porro non raro ufuvcnit , ut plurib. crcditoribus rci 
cadcmobligctutidirccputiodciurcpcxiatiQnis (quod com* 
pctit ob privilcgium quoddam. vcl tcmporis vcl pcrfonac * vd 
1,34 rci fi vc cauf^) cxifterc folct.Ob tcmporis pri vilcgium quispr^- 
fcratur,trita hacrcguladilucideindicatur: ^//>r/tfr^'///fw^^- 
re^potioreHjurefive infignore.Lpofior, \ i .inpr fftfMipottor.im 
f ig.vel hypoth»h4b.L i j.2 .infin.LfifundHm^^ L(igeneraliter,6, 
./. diverfis.l.C.eod. l^i^uoticns.p%ff.dc reg .jur» c, qutpri0r.s4.de 
^2^5 reg.jur.tn 6 .tbijjUte Decit4£* /liquitashujusrcgula: incocon- 
: J(iftit:quiajuspignorisrcmclcrcditoriqua:fiium,fa-^odcbito- 
ris dctcrius ficri ncquit. /• debitorcm. /5. C. deptgnorib. (jr hyp$- 
thec. D.Obrecht. Difput^ \ f • thef.^17. Eadcmqucrcgula locum 
h.ibctin pignorctam judiciali. Lfi^jure, i o.ff.qutpotierjm 
pig. velhypoth. habe, qu^m prartorio. /• ubi Stchard. C d. t$t, 
-;||. dummodocxidivcrfiscaunstitulirquemiftiofada, & poiTcf- 
• iio prius occupata fit i priotc^rg.Lis,cui,$.§.fiplures.2.&§.q»/i 
prior.j.ff.ut tnpopfif.legator.^cCujac-inParat. C.qutpotioritt 
' * pignor.hab. (jr ltb p. obfirvat . c.j 7. Mattk. Berlich. conclkfpram 
' .. . £itcab. 47. numer. 2. dr aliquot fiqq^ ubi id largius explicat. 
»56 Ncc rcfcrt,anrcs gcncralitcr,an vcro fpccialitcr obligata fit. Si- 
. ■quidcmctiamgcneralishypothccaantcriorprxfcrturfpcciali 
' J ^o^vXoi\.L2.ff.quipotior.inpig.velhjpoth.habA.Ufigtner4li- 
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6. C. €od, MMddHsadttt'depign. (^hypoth.c. qHtb. mod pig. 
Vtl hypoth.filvit, n/tm.i^. Gaii Ith l. obfir. ir. Mty- 
itr-tn.traitat.depignor.Cr hypoth.ttt.it. num^t. Broncborfi^ 
tentur. \ . mifiellan. controverf aficrt, 8i. Quia non minus gc- 
. iicr3liorationcre$nngul2obligantur>quam ndclIngulisffKS 
Cialitcrconvcniflct. Oonell.intracfat.deprgnorib.cjp' i ^ p^f*' 
y 'gtn.ijy. Gcnus quippc omncs fub fc complcdti rpccies, in 
^ ^^^confcflbcft yarg.l.fi chorus- 79. inprmc.ff. delegatri. Proindc 
r ius pignoris priori pcr gcncralcm obligationem acquifitum» 
fa^to dcbicotis, fpccialitcr quzdam poOea obligantis, dctc« 
^^yiu8 fierinon potcft, /. fi tgnorante.j.Cod. deremtjfionepigno*' 
- ris. Sic c convcrfo, qui priorcm fpccialcm hypothccam na* 
^us eft, eum, qui generalem, fed pofteriorcmhabct^ante- 
vcrtit : quoniam tcmporc prior cft, argument. dj^-^.ff. quipo» 
Mr,in pign. vel hypothec. habeantur.D.obrecht. d.Vtfiut. if, 
r \^t-hef. ^2j' &ftijtf. Illud fanc hic obfcrvandum : quod prior tlV^ 
^*. * • crcditor » qui habct fpccialcm hypothccam & ipfi anncxam 
gcnexalem , & vicc vcrs», debeat prius cxcutcre fpccialcm j 5c 

4fi cx fpeciali ipfi fatisfieri nonpoffit, dcmumrccurrcrcadgc- 
ncralem. /. t. nbi Sichardtt^. & GiphaniusXodic. depignorib. (jr 
^\hypothec. Matthias Berlichtus concluf.practicab, 46.num'%o, 
part, /, Ea^ de re ^pofi Anton. Fabrum lib. 6. conje^.jur. cap.t^. 
{jr Hartmannum Ptfior. hb. / • ejuafi. \ s»(uhtiltter & dtltgentcp 
diffcrtt Schtfordeghertis lib. traitat. 1 2. quafi. 6. & fiquentib, ^ : 
Ncquc vero foium privato creditor hypothccarius , qui tem- 
porc cft prior , praefcrtur ^ fcd & Rcipublicac* di^. l. fi fun- 
ditm*4'Cod. (juipotior.inpign.habeant. itcmque ^(co l.fipi- 
gntss. ult .ff.dici. titul. l, z, Codic. de privile^o fifci- Hu^ 
go^DonelL d. cap, i^.pagin, 1^9. Clarifftmi$s Dn^Bocer.claff-i, 
Difputat, 12, thefi 87. edit. i.Hermannus Meyrer. in traSfat, 
de praferent. credttot, Itbr 1. tKul.$, numer^ 8. (Irfe^fntib. 
item titul. 4. numer, 
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J' jt40 lObprivncgiam pcr(bnalc,iinpcnrxfuncBumatqiicc«- 

;cquiaiumon»nccrcciitunipr2ccciunr./.c^y?^iifiaf./^.§./. '"h. 

•.' f:'ild,At^.ff,dcreLigiof(j^fit7Ht>t^htf$in.l.tiutJitum.i7.(qn% \% 

•^. .^. altas enLi,ff.£ieprivtlrg,credit )lf,derei*4Hcforit,jitdtC'pof •.. '^j 

, .s"* ' . //^'. /, r, §. </(p impenft, \^7jf.MdL^Fdlctd. /, <r/r. f . />> computatit- '\. 

tpfrt ianDftffc^f.^ifr/. i. is.f^i* 109. f. ^Kann Dcf . /i 
^4^ iSc^ulDnar/K.Illudqucitacaututticftproptcrpublicamuti- ..-J 
. • -^i.,' litatcin , nc cadavcra infcpulta jaccrcnt. l.funt perfina. 4;./*^ »- ^ 

V. ' finem.f.dereltgiofcrfMmptfun.]Mfoninl'i,ff,filut,mAtrtmt 

M.' • ... 8. /^/^ Bartol. aam. zd-ff. folut. matrim, Speculat. lil^t 4* 

'•'5 • partt^,tit.defepult,§'Unic.num4\i.&tbid-Joan.Andr,i»ad' 
^ ^/>, //>. e, &fJoan. Garftas in tra^at. de experf& meiiorat» \', 

tap, 8. num, 1 8 . i^.&fe^. Negufant. tra^f. deptgmorih. & hy- 
: ^ potbec»part. s^prtncip. membr., 2. numer. 2%- Joan. Kippen de- 

\ * - y^' cif2%, num^ \s* Joan^ Mich. Beuther, traClat. de jure pralatm 

. . •.T ■ part, I , cap, 1 s^&part. 2. cap, 19. & noviffime Berltchius con" 

ft\' •'• clufionepra^icab^^^^deprivitegtCredit.&jurepralationis^ 
X j.- * • numer, ij. 

• 24& Scd controvcrfii non carct : an impcnfa fimcris crcdito- 
fij non tantum iiypothccam tacitam , fcd ctiam cxprcnani an- 
:€criorcm liabcnti, przfcratut ? Etimpcnfamfuncriscrcditorit 
^cxprcfTam antcriorcm habcnti, non prxfcrri fcribunt Baldm 
% f " • ' ' ' NoVeli^ i*t traEiat^ de dote^part^ 10 ^ colum» 11, limi/at,p, Negu» **; ' • ' 

t Janttd,part^S*tne»tbr,2.numer,2%Xonfitit^conftitut,Sax$tt9 
N • ' 4om, i,part,^.^uaft.7.numert^o. & Coler,decif20o, num. 1, ' 
^& fiq*pdrt, /, Vcrum contrarium qui dcfcndunt , rcftius fcn- • 
• { tirc arbitror , per textum in d, /, impenft funeris, Af^.ff>de reli- 
^ 'giof&fumpt.funer.v^i\\m^cxSz^x\^\%{ccti^zit^V^ 
: " dcducitur, &omnccrcditumfolctpr2ccdcrc, cumbonafol- 
vcndo non fint. Vctbumautcm maximefivcrbum 
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" :i ' fimper , vcl fimilc ad jicitur , nihil exdudit. i.fifervitm. 2l*f* de ."^" 

'• • > ]• , >f^- ^ Jfrvitutib, pradior^ ttrbamr, l, k procuratore, 13» C* mttndati. ' -^, 
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€MH.fi Komdnorum.^ dicendoveroomnid dtfiiftSf. i^. Dctndc ^44 
impcniimfuncris vinccrcdotcm, tonftatrx Limfenft. 
l.fi^j.ff. de religiof^ fitmpt.f iner. Dotc m vcro vinccrc hypo^ 
thecamcxprclTam^ctiam antcriorcm,oftcndetur//7/?i ^ 
Quarc multo magis impenfa funcris vin.ccrhypothccamex- 
prcflamantcriorcm iquoniam^^^/^rtfx/fr^///» haOet) (i vinco 
vincentcm tc : multo magis vincoTc.wr^.*/! de accejfionilfsis.i^, 
§.(!rfi'niht,iffdedtverfo'temp.pr£jcript'Vzx\.Q.iC2ind.i.(^ t4> 
fi qttis. ti.'§.i.Jf. de religiof(^ fitmpt.funer, Ulpianus ait : fi co- 
lonus vel inquiiinus mortuus lit , & dcfit , undc funerctur : cx 
invc^is & illatis eum flincrandum cifc. At rcs coloni inve- 
^lxnonpriu$tcnentur,quamfiiitexprcfieobligita:, Lt9)u^ ^ 
re. j^.imprinc.ff.in ijutb. cauf fign. velhypothec. tacit. contrah. 
L certiiurif. j*. C. de locato. drfufius ofienfum fupra num . i Ju • 
re infupcr Saxonico & V/iirtcmbcrgico dubium non cft ul- 
lum, quin inpcnfa fiincris omnibus omninocreditoribus, et« 
iamexprciramantcriorem hypothccam habcntibus , prxierA- 
tur.^cr Confiitutiones AugudtEleci. Saxon.part^ i ,confiit.L%»- 
p9HprtHcifjun^o§ tiad;|r^ttcr^tir(cn €5d?ul^cn/if« ^iir(l# 
iic^ -^^ihtimbarg. V^rntiDcrt iant)itt<i^x.d.part.i.titul'7y§.' 
^atin&rr^cf?ulDncr./*»^<> §.»ofgfnd0jolicn^4;e-^o9.^ 
y?^/. Atqucitaintcrminisconcludunt Joan. MichaeJ Beuther, 
/ traSt. defurepralat.part. 1. cap.p.ponprinc. verfnon abex- 
prejjo pignore , Cfc. D obrecht. d- Difput. 1 5 thef^f 6. cum [etjq, 
Joan. Garfias d. tra£f. de expenf(jx meliorattontb, cap.^-nu. t j. 
poli prtnc. verf.^uod vero attinet ad dtfierentiam. numer- 14, 
cumfifj. Meyrer. d. tra^iat. defraferentiiscredttor. lib. 1. tit. 1, 
num. 6.& II, ttem BerUchim d. conclufpra&icab. 4 4 . «. 15 
fetjq. Czterumimpcnfs &fumptusfunerisaccipiuntur,qux 
cunquc corporis caufa , put^ unguentorum , crcgata funt : &. 
' prccium loci > ubi dcfim^us humatus cft ; & fi qua vcdigalia ^ 
funt, quz in irinere przftantur, dum corpus ex uno locoin 
alium dcfcrtac ; itcm faicophagi,&vcftiaria<,&quzcunque 
• ^ Bbb cot- 
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''Lcorporiscaurajantcquamfcpcliatur, runrconrumpta././tfxr^ 
.1 ''^ {uwftu6, 3 7. /^/y*; Cofhofied.jf.de religiof.&fMmft.fMner^ 
Cujac. lib. n. obftrvat. l i , Gaffas d. cap, b' . Numer. /♦2, //♦ ^ 
247 fei]. vSane vcftca lugubrcs, puta fafcias fericas, 5cpcpla, quar 
cognatis dcfun^^oruni, & aliis nonnullis, tam viris , -quitii' 
. fiaeminis» fiinus comitantibus , dc morc dari folcnt , 5c illa»^ 
qux indefun^orum*conviviaparandacccmptaftint,impen- 
* farumfunebriumnominccontincri, &antcomniacxolvi dc- 
/- .• bcrc , mcrito ncgatur, d. l. drfiffnis. 14, §. htcactio. 6. & d. l, 

*** J *. V' ' fiiftrru fumftus. ^ 7. ff.de relig,^ fumptth.fM»er. Carfi^ d. c. 
' . ': ^ ^ ttumer, 1 7« fi(j. BerlichiM d. conclkf, 4 4. numer. iq. & fe(J- 

Tamctfi hodic multisinlocisalitcrobfcrvcrur: &cjufccmo- ,jj 
' . . di vcftes, &aliifumptus , intcr impcnfiis-ftincrum rcccnfcan* 

* tur:nccnonmodusinillis fcrvandus, (ccundum dignitatcny 
•'* J"./ . &quantitarcmpatrimoniidcfun£li,arbitriojudicisrclinqua- 

. . ^»'* - . tur , argkment. l.drfi efuU' 1 4. hac a^io. 6. ^erfdquurr% 

. * • enim.^^.fMdicem io.ff.dereligioff^rfumpt.fMnetrDaniel' 

/ ^ \ Moller. adConfiitut. Saxon part. i . d. confiitMt. 2%. nMm.9.&- 

• • -j^' ,feciij.Menoch.lib'i.dearbttr.jMd.(jM£flcentMr.t'CafiZ7.nM*' 

" ■ ; pier,. 1 1. BeMther. djra^- dejurepratat^part. i, cap. Li. tn medv . • 
verfifinvotMptuariiydrc. ' " 

^48 Impcnfis autcm funcbribus rcftc annumerantur fumi. 

ptus Mcdicis , Chirurgis , atquc Pharmacopolis pracftandi , flc 
•r vin mortui valctudincm fadi, vcl in teftamcntiinfinuationcm,. . " 
vcl in vcntarii confcdlioncm, vcl in alias ncccflarias hcrcditatiy; 
caufas inrpcnfi. Hi quippe ctiam ante omnia folvcndi funt 
. , /. in refiituenda. ubi Bald.Cod. depetit. heredtt. L legatum.jx .. 
Cde rtUgi4)f.(^ jumpt.funer. d. l. ult. §. in computatione. g. ubi: * 
^ y^/i^». Cod. de jur, deltber. D.Obrecht. d. Difputat. / j-, thef /^7p»- 
. ^ Nicot. Moz^z.. in tra£i. de pignorib. hypothec. cap-. de natur^» , 
tib.pignor.numer.6o.Berltchiusd^concluf^j^^num.i^*&*tU V 

2 ^ ejuot feijq. Mbt. post alios . ampltfpmeea de re dtfpMtat: Idcm dc^ *, 
mctccdibus fcrvorum, fainulorum, ancillarum &mcrccna- - • 
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§luik modUrecontrahit. ohligatio, 

tiommhodicrcceptum putatur. $dr|l(ic^ Xl5drt(f»n{»frgifdJ 
^rn^ojm ian^ix<ci^\d.part i, tuKl, jf^p^g» 109 §. iBarm 

^Cr @ -i^ut^nnr. in fia^. dd Cdnftttut. Augit/lt Ele^or Saxon, 
pdrt. i. confiit. 1 8. poH prtnctp, tbtejMe Duniel MoRer. num. 8. (jr 
fief. M4tth. Coler. dectf. lOO.nMmer. ^.cftmfeqij part. i ,Joan, 
Koppen dectf 1%, numer, ly, Hdrtmdn. Ptftor.pdrt. i. qMJtfl. %. 
^ efenbec ,in PardtttUff depnvileg. credttor.nMm.s ctrcafin, 
P obrecht. d. DtfpMt. \ 5 thef,4.io. Georg. Rotf hitz,.tntr4ci de 
dotafit.cap 2tS,nMmer.6i.Plebfi.in DjjfMtat novantiqMts.Di- 
Qvtat. I . late BerltchiMs d. conclMf^. nMm. 5. ^ mMltu fqMea- 
tibui. 

Proptcrcauftfavorcm.oo^criorpotiorcft priorp,qui pe- 2,5« 
cuniaranominati-Ticredidjrad rcfi. iendain vclcoll-rvandam 
rcm , pignoritacirc vclcxprcrscobligaram. / credttor^z^. ff.de 
rebcredit i interJwM s-ff qf^^potior^tnpr^.velhypoih.hjb.So» 
^el g7. c,v Gitiltb i aA/''. r n.7 O.Coflega Boc^r cltjf^ Djjji^ . 2, 
thef.gi Itt.b. edit 2 fMfilJime Berltchius concluf pra^'eab. 46, 
n 42 d-aliqMotfqq Hi ] irqacinp,omptucrtratio-.quia.cius 
pv-*cuiiia rel q iis crcditoribiis omnibuslalvamfecittotuispi 
g i jriscauram N li n. ipiccrcdidifr.t rcsoppignorara pciiif- 
lcr. A: quia crcdidit. 6c it.iconfei Vindop'gnusaliisprofuit, 
menroprslationcgaudet l.hvj-i^.fi-ff qMtpotior.inpig velhy- 
foth.habeant. D.Obrecht. DifpMtat,\^.thef ^<>^/. Sicfivorcau- i$t, 
i£ 3c pcrfonx pupU*aris fuidet : ut pupillu'' in rc,ex pecunia fua 
comparari, prioth.ibeitur. / idemj^ 7*ff d ttt. quiailliracitc 
ob 12; »ra intclligiuir. I penMlt. C de fervopignorid ito- D Bocer. 
d. D.(pMt. it.thef.px.ltt. C Ncqucinhocullafirinjariap-iori- 
bu> crcditorrbus: quoniara fica rcs pccun*» pupilli non fuilT t 
comparata : in bonis dcbitoris non c(r.*r. Itaque in vidcrc pu- 
pillonondebcnt.utprccium, quod fibi abcit, inprimiscxrc 
cmptarccuperct : pracfcrrimciimfu^^c fiu imrcl q lorumcrc- 
d-roru ti commodo cc.1a% argMment 'dtc? l. tnterditrn, f cum 
i.fiq. J. qMtpotior, inptg>3. veihjpjth hab^^^^gf» Doneli. Ui tra^. 
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depignorib. C4p. lA-.p^g» 1 6s. D obrecht, d. Difput. thrfl^^x^ 
&feej, Meyrer^dMb'2 tit, 7. vurrt^j, &fiqq Quod ipfumdc 
omnibusaliisc(^pronunciandum, quorum nummisrescm- 
pta eft, & ftatim fpccialiteE obligata- lich. 7. ttbi Stchard^ 
ttum. 8. C. (jaiporior^inpignore hjbeant. NegufantJn tra£i, de 
ptgn* & hypoth part^ 5. rnembr, i. ntim- 1 7. dl^feq. Gail. d. hb. i. 
Qbftr^v. \2. num. /• & 4, Moz,z,iui in tra[}. de pign. & hypothec, 
C denatnraltb.pignor. ntem. 45. Hartman. Piflor part.i. qMit" 
* fiton. \ /. per tot. Andr. Rauchbar^part- 1. ijuafi'. /w ntimer. 2. (jt 
fiqq. DanieLMcller. adConfltt Saxon.part. /. confitt. 28. n. 7/. 
^part. 3. confiit. 2. i ,numer^2\.&feq. Beuther. dejurepralat, 
4 part. 1 ^cap, \p. iusf..dr s6. Beufi. adl. admonendi. $ i .ff.defU' 
rejur. numer. 0% fol. 66 i.pluref^alii, quos refert dtfeqtittir 
Berlichius d- concluf.4 6. n. 5*0^ (rfiqq:- 

Mulitrem in pccfccutioncdotis.vigorc tacitarhypothecae,.. 
omnibuscrcditoribus, five hypothecariiexpre(ri vcltaciti,(I- 
vcpcrronaliterprivilcgiati,fivcchitographariifucrint,pr«fi:rri,. 
t\ t exrra controvcrnsalcam cft pofitum./.nr«/V. § fidutplenius. i, 
& fiqq. C. de rei uxor,.aiiJ' in rebw, so. Cod. de jur. dot. l. affi^ 
duis. \2.five ult. C. quipotior' in pign. habeant- §.fuerat, ip. in- 
jr, de aHiontb. Joan • Petrus de Ferrariis Papienf in fua PraSiica^. 
. in forma libelU, quo uxor agit addotem dr ufismfr- §, coram VO' 
'•^it^^ bis^num- 1. drox CBvarruv- lib, i, vAriar, refilut. cap, 1. num, i, 
in med. verfficnnda conclufio- (jr verffiq.Joan, Koppe» de- 
■ cifzZ^ffum, ip; Mynfing. centur.4. obfirv. \3.num. 1. Atexand» 
confii. 8 8 . num , 5 . Ub, y.JZobeL part. 1 . difier, 4p.num.2. Beuther, . 
d.tra5i.dejurepralat.part. i,cap'SS'&cap,.7$.inprinCtCujae, 
*in expofit. Novell,p7'poHprinc,.verfmuUerprafcrturomntbuat^ 
. eredttoribue y (jrC' Scd anmuUcrrationcdotisindiftin^lcoiii- 
'Dibus crcditoribus,.non folum.tacitam,fcdctiamcxprc(rain^ 
anteriorem hypothccaoi habcntibxi», pr2fcrarur,m:rificedi- 
-*• gladiantur Inccrprctcs? EtcamhisacditcribusnoBprafcrri! 
j^u:^\t Burtoludiin /. idem^. j.Jf. quipottcr. in pigft vt t Hypoih. 
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Qjiilr.modtsrccontrahit.ohltgatio. sSi 

Sa$e. in prrnap . verfprimo cfuis nec mttlter t&c.& in d. /. afp» 
dtiis.iz, C.quipotior* in pign. habe. num- 6. in med verf tertii 
dtcunty (juod mulier, drc^ Bdld'ibtd.^numer.p,& inaHib,fid 
/am neceffe. C». de dinat^ante nupt. num. telf. Jafin , Ntc.ifius^ 
Comefius ^Zafim i HeigtM , Hotoman. Schneidevvinm ^ ^e- 
fenhec. & Donellns in d. §.fuerat. i p, infr, de a^/ionib, idem 
intrd6t.de pignor. cap- \4.(^ add.Kaffiduis 12- C- quipotior. in 
.fign. habe. num\.^ . (jr fi^^' Negufitnt. d^ tra^f. de ptgnorih. (^.. 
hj/pothec.part.i.memb.4.num {t^.inmed cjrpart.$ memb.J^' 
mum^tl fiibfin^Mozjz,.eod tra^.c. denaturaltb-pigntr. w.sq» 
^er/. quod declara , &c. Gail. d lib. 2. obfervat. 2 p. num. 10. Co» 
varruv, lib. u variar^ refolut^ cdpvy, num. r. Praiiic- Papienfi^ 
in dfitrma libelli , tfuo a^t uxor ad dotem cJ* ufumfi. §. coram 
vobit, numer,p.. in med. NicoL Everhard in loco , afifio ad dot,^ 
9mm. j^Ctter^sleprocefiib. execut,part. t. cap^^ 2. numer. \%p. &' 
num. 2. 1 9, item part. 1. cap, num^76Adempart,i. decifsy^ 
■ num, 6. (jr part^ 2. decif 2-70, num. i . Daniel Moffer. ad dd. con*.^ 
fiitut^axon.fart. \ ♦ conftitut.2%. num. 33- Rauchbar.part. 2^ 
quaft.3t,numer. 4. &fief Henning. Goeden. confil gg. num. \4, 
f!r€9nfiL.ioo^numer.i. foach.Schepitz.adconfuetud,March^%' 
part.s.tit. 2,§.24-ijuaft.\,num.s^Joan. !i^dppendecifiz%^n. 2p, 
&fitf. Bernhard.Gravaus tib^2 pr.a[iicar,concluf 2^\num\ \„ 
Tramcif RtpitiH /, quafitum. 17. ff de privtleg. credtt, numer. 2^^ 
ffackelman. iUufir. qu*fi. Dtft>ut. \2, thefiL. Itt. a. Dn. CoUegJt 
Befild.clafi[,\, CollegiiPolitic. Dijputat.iccoroii, 9. Schtckhard^* 
Dt/putat'i},'ddlnfitt,thef7,lie d.(irrefelut'qu£ft.2.\loi\Mi-\^ . 
q,uc opinioncm cxprcfsc ccnfirmavit non foliimiusSaxoni- 
«om. NoveU^Bleit. Augufti .part- x^confttt. i^.poliprinc. verjt^, 
«lUnan^crn ©fdubi^cin/fonid^Kilfmaupciurfiid^c^^cr^ 
pfdnDmtg^aNn/ U, (cdctiam iusrcnovarum"^'iirttcmbcr-> 
gicum^rfrr. i. tit. 7/. pdg..2io. §. ^d^nte foHcnr verf(b fok 
icn auc^^f SratPCn / ic. Vcriim contrariam rcnreni iam , tan. 2 
quam in piincto jutis vcrioicni , pofi Martmum , cUffatorem 
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*• $S2 ^.Credttor.^.lrjfiittst. * 

-Vfterem, amplcftuntur Socin:4' juviorml. x.ff. foliit ntMtrim, 
, . ^ iiyBafii NyzeU.tra^ tledote.pjrt^iQ.ntt.i.dr 2. Ikuji.di 
V./.rf ■m<ji9e»d'.\i.ff.dfjitrefmr. n.^y 6 8 p.rg. 6\/\.vcrf.fed an mm* 

• lterprAfcrendiiJ/tt(^c.Ant.FabtrUb.&.coHj/viitr jur civtl c.vL 
^ cnm fecf.c^ pdrt.t,de errcrth. pragrnat-decad. 6.error. 2 • Cufaciui 

in Parat^ C, deprivtUg. dat tn prtnc, cr (uhfin (jr tn expofittone 
Uoveil pj poHprtnctp. verf muUer pr^ftrtur omnihus credtt 9- 
^iy.cjrc.&Uk \ not.ad antmadverf.Roifert c. & tpje Robert i» 
lih } anim£dverfc.iif.&Ub.\ notar.adnotataMercat c-\4- 
' dn .Garpas tn tr.de expenfdr meU0rat.c .%. n 2f. raudttt var/ar, 
j ^:ixfHoif, Ub. iq Ji. FachtneusUb v controverfiar.jur part, ' » 

• c^pg Bronibirlhcent utvcuiUop.aJfrt, q edtt \ /1xttOf<.Guthert» 
■inComentjdediittb c 7. n.s. &fij<j' Vanderan.in ir.de pr'vtUg^ 
-credttor. c 4. Mudjtne inir.dr ptgnortb. cap^ (fuii' nod / ig n 97^ 

' .Faconi'4s dVacunaUb 6\declarat c 91 nu 2,&f(q(f p Boar* 
(Ijjf2,DtJp t2 thep97,edtt 2 Treuti Dsjp 24 fhf/7 Ut B vol. 
Arumau^rxercitat. fuftin. \ ^-parerg 1. D Ol>reik/ D Jp aat 1$, 
thef449.cummuUtsfrejq Georg Mattinius ik (rtuicfnnar, Di^ 
fput 4 thef %^P.tu\Herens Diffut g.adlnjlttut theM .f^tjuxffj, 
<i Meyrer i'n tr. de pr tfrrenttis credttor Uh. 2.///. 5 n.s,Coraf «^?. 
... VuUejusn* \0.l4fillusn.i2' & feqq Schilbock ^Borthott Anton, 
V li itth. & My nftvger. n.xt ind^ %.furrat. 29 infra de a£}tontb & 
> idim cent 4 ol>f /p. ubi in Camera; judlcio ita in caulaappclla- 
tionis ictcr Epifcopum Saltzburgenfcm & Ocrtncrum ali- 
. qtiindo decifum tcftatur. Emanuel SOdrez in thejaur. reitpt, 
. 'fent.Ut D.«.:?<?f c^y?^ ubikuiclcntcntixfivcrcpraxm^enora- 
lcm,optimimrcrummagiftr.im,afiirmat Beuther intraSl^U 
jtireprxUt.pArf' i. cap is posiprincip, drpart, j. cap. /^, ubnil- 
Camcralmperialiad huncu'*qiicdicm ita pronunwian, autu- 
mar:6c no . ifllme Matthias Bj \\c\\\\x%concluf,praiitcab.^^ 
depraUtionedotts num.6 &fqMenttb. ubi candwMiiilntcnr^f 
airt fibi vcriorcm , co nmaniorcm , 3c flinJaindftb juriuiu 
magisconfcntancam V d.^i, aflfcrit. '\ 
*55 • Ea4^clucvilcmcrprob.iturpcrtcxtumcIcgint€n[ii»4//,' 
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§lmh.rnodisrect)ntrahit. oltigatio, .i<f^.' 

4r(p<Jkis.\L,C\<jtti pottor.infiign habea. ubipriniogcncraliiti^. 
. nulladtllinclic ncmtcrracitam & cxprcflamhypothccam ad- 
htbita , dicitur : quod mulicr omnibus crcditonbus anteriorW 
bus pratponatur. Atquiubilcxnondillinguit, nccnosdiftin-- 
^ucrcdcbemus. U deprecio. depubltc. mremacl. 1. 1. §-^'7 
neraliter.ff.delegat prajland. Dcindc/>/<^. l.afflduis' Juftmia* 
nus Imp. air> talc fc prxlationis bcncficium mulicri m hypo«> ' 
rhcca conccdcrc, qualc olim inpcrfonalibushabuitadioni- 
bus» Aftinhis, omnibuscrcditoribus, prioribus&poftcrio- 
ribuj, prjaclata fiiir, /. ^uafitum, 17. §. ult.cum 1. ll.fe^fef. ff'. de 
reb.auitor.fud-poffd.. Tcrtioubicadcmrario, ibicadcmcft 
juris difpofitio. L tllttd. 12.ff.ad. l. AquiLl.a Tittoitafltpula^ 
ttu. 1 o^tfithfineprtnctpff. de i/erh. obligat, Ratio autcm afll- 
^oata//U4^: /. affiduis. n. C. quipotier, tnpign. habe. (quod fci- - 
Ucct hoc pri vilcgium mulicri , ob fragilitatcm (cxiis muliebris, 
ob partus pcriculum ^obfcquia marito prxflita , & ipfam libe- 
rorum proaeationcm, fit indultum) a:que locum habcrcon- 
tracxptcfTasanrcriorcs, ac tacitashypothccas- Quartomu- 137- 
licranteponiturcreditoti, cumquclupcrat, cujuspccuniarcs 
.^mptaautrcpararacft. ^ovell 377. cap.s. auth.^uojure- C. qui 
potior, inpign. habe. Scd crcditorcm iftum quibufcunquccrc- 
dicoribus, quamlibct tcmpore anteiioribus, & exprcflac hy- 
pothccxjushabcntibuspracponiconftar././w/rriS^/y^w./.f^w/^ . 
feij.f^quipotior. tn pig. vel hypothJjahU^Ucet^j.C^odjit. Ixre^ • • , 
dttor.2s .ff.de r-eb.credtt.. Multoigiturmagismulicremcxcla- ' ^ 
dcre iIIos,diccnducft,4r^./.</p accefftontb. i^.§.etfi mihi ff^edi' 
fverfeirtemp prafeript, Quinto hanc aflcrricncmfirmiflfime 258"^ 
probat tcxtus /w l.Jatis notum. 4. €odtc. inqutb. caufpignusy 
vethypothec. tacit. contr^htt. ubi.fifcus in caufis primipila- ..^ " 
Eibus prius univcrfas viri ftcultates excutcre , & omnibur • 
crcdiroribus viri , eriam cxprcflam antcriorcm habcntibus- * r 
pr»ferridcbet,quamad<iotemmulicrispervcniatur.Siiraquc * 
llooin cafu doti mulicris parcitur, & prius aliorum crcdiroru, 
«tiam cxpccfl^aiu anteuoicin habcDiium juia cxcutiuntur: 
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tttique mulicr porius jus reliquis crcdkoribus^ etiam cxprc(< 
fam anteriorcm Uabcnttbus, obtincbitiquooiamfcmpcriSy 
X)uihabetjusdcb!lius,priusdcbctcxcuci;dcindcis.quihabct 
)us forhiis. Scxto fdcic hucnanparum texius{>ri*4v^/4^/&/yr*' 
29.fofiprinctf Cdejure dot, ubi mulicr omnibu&crcditoti- 
busctiam anterionbus pra^fcrtur : n fi aliqui potiora jura iegu* 
bus habercnolLuncur. Nuliibi auccmintotojurc,quodcgo 
fciam , dilcrtcrcperitur ; quodcrcditorcs, exprcflamantcrio- 
a4o rcm habcntes , mulicri prarfcrantur. Scptimo eodcm confcrt 
textus tn L in rebm. 5 o. C. d. tit. ubi nemo crcditotum mariti, 
qui antcriorcs funt , potcfimuiieri prxfctri in rcbus dotalibus» 
fed mulier in his vindicandis omnem przrogativam habcr. 
2,61 AtdifpoOtiounivcrfalis, imprimis vcrogcminata, vdfxpius 
rcpetita, nihilomninocxcludit, Mrgum- Lfifervitfu.zyjf-dt, 
firvituttb.frtd urbMnor. Po{lrcm6 mulier non foliim hy po* 
tbcca } fed etiam nngulari prxlationis privilcgionititur. Proin* 
denoneftabfurdum : eam prxferri aliis, qui (bia hypocheci 
262 nituntur. £c certe favore dotium multa e(rcrecepta,contra 
juris racionem , jure nngulari . pcrfpicuum cfl ex l.fiego» §. l 
verf^hemgniw eUfnvoredttium-ff.de jurt dot. ^ d, §^ftter4U 
-t9^wfir,ded6iiomb^ ■ , * 

%6% Ncc ofHcic quicquam huic condulfoni : quod aeditori« 
fous jushypochcczfemclqua;ficumnon (ic aufcrcndum, ar^ 
i. ultim ff.depaft. 1. 1- §. merito. dr §.fiquis^frinctpe, \6.ff.fie 
^m'din locopubltc. /, id^ tfuod nofirum, u.crl. nondebet. 7^*ff> 
dereg,jur^cumfimtUb. Namiliud vcrumcft&proccditin ju* 
;tc jam quxfico, fccus in quacrendo, & fic in jurc fucuro. Hoc 
-auccm privilegium doris non noccrccrcditoribus,qui jam an* . 
^tc legcm promulgatam anrcriorcm hypochccam exprcifaai: 
*habcnr , (ed tancum futuris , manifcfto fancitum t^,md'LMfi 
fiduisAt* $. #//. C. quipotior, inpign. kabe, Berlich» d. ctncL^f^ 
num,\6- Sed& hocrefpondecur : acditoribus jus hypothcca%. 
' quodfibipacifccQdocompararunt,nonaufcrri:fcdidillosr(^> 
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^luik modis recontrahit obligatio. s^S 

tincrc : ut maxime prailationcm , quara padlinonfur.t, non 
habcant. Hxc enim roliusJcgisbcnctidoconccditur; &hu- 
jus quoquc arbitrio jam cx ccmporc, jam cxcaufacrcdcndi 
conlidcrarur. Ncquccft.quodcrcditorcsmulicrcm accu(cnt: 
cum non illius, (cd mariri cjus fidcm ac fubftantiam fccuti fint: 
fed potiias fuam accufcnt negligentiam : quod hypothccam^ 
quamcavendoribiacquirivciunt^vigilando&iatcmporchy- 
pothccariam excrccndo non confcrvarint. Dn. ohechf. d^Di- 
/pMtdt. 15. thef.44%. ^fiq. Seuther- d. trdStdt. de jtire frdUt, 
fArt,x. cap.sS' poii prinap, verf prsfeilo non esl ^ ^uodcredi. 
toreSt (^c. 

Sic quoquc nihtl movet , qubd in caufa pignoris fit ea- 
^dem fifci & mulicris rario. /. qudmvis.t, Cod.de privilegfifi^ 
Fifcus autcm crcdicori antcrioriexprciram hypothccam hs^ 
bentipoftponarur. Ufipignus. %'ff.quifotior. inpign. velhypo- 
thec. haheant. l.fifundum, 4. . Cod^ eod. Etenim primo dici po- 
tcrit: di^am 1,2. Cod. de privileg fifi. hodicabrogatameflc, 
perd, l. ajpduis, 1 1 . Cod. qmpotior. in pign- habeant. ita ut ho- 
die mulicT ctiam firco , quantumvis priori . pracicrarur. Itd 
-^t fentit DoneU, in Commentar. ad di^. l. ajfiduis. \2. num^ 2. ibt, 
nam quod firiptum eH , drc. prout eum refert Berltchius d. com» 
• f/*r/r45.»«w. i i.ir^^/f^i-OT. Dcindcdicendum : dotcmpluri- 
* .bus&majoribusprivilegiiscohoncftatamc(rc, atquceftipie 
* '^fcus : imo muHcrcm in caufadotis potiorcm cflc fifco,oflcn- 
*V dimus in d ^.fuerat.tf^.infi. deacitonih. num.i^ .uhi^ dlid 
" €ontrjriaoptnionifargumentdcofifutavimas. 

PorrointcrcrcditotcsiHc, qui inflrumentumhabetpu- 2$f 
* ; • blicum, puti coram judicc ordkiario , vel coram Notario 6c 
* ;^ tcftibusconfcdum,&incohypothccamomniumbonorum 
« dcbitoris, anteponidcbethabentiinftrumcntum privatumi, 
&inco hypothecam, quantumvis priorcm- l.fcrtpturds.tt. 
cumauth.fiq C'quipotior.inpign.haheant.H\3\uCc\uctxpcditz 
latio cft : quia privata fcriptura concia tcrtium nihilprobat. 




^S6 ' f Creditor. InJHtuf, 

• . /. inftrumentA. f . /. rdtiones. 6. i. excmplo • 7. probationih'' 
Etrc^cfanc; liquidem inprivatarcnpturadicscbligatronisia 
fi audemantcriorum crcdiiorum fatile prcfciri pcflct.D.O^- 
recbt, d. Dtjput. i^. thef^ 8/. Meyrer. in tracl. de pignorth. hj- 
x6y.po:hec. tituL i^. num.p Sitamen privara lcripturafub- 

Jfcripdonc tcium tcHium idoneorum firmata cffct , alitd ccrr- 
fcndumcrt: quiarunc, fi tcmporepriorfit, mcritopoftcriori» 
hypothccarpublica^prxfcrtur : cum eocafufufpiciofraudisdc 
doli ccflct; adcoquc inftrumcntum privatum Gum inftrumciv 
topublicoparcm firmitatem obtincat. d. l.firtpturas^ 11. itr 
Jin.tbi^Baldusnum io. Cod. e^ui pottorAn pign habeant,No^ 
^ . ZfeU' 7S' cap^i. (jr i • /^nt, Negu/ant. tn tra^^ depignortb. & ^y- 
pothec.part»S,membr,i,numt%^(!r latiifs nurrh ^^.(jrfiij. De'» 
meUin eod. trafi. cap^ 14, in fine. Coler.de proceJ[pb,execut.part. }. 
cap. I. num. i2s. Beufi. ad l. admonendi. 3 ^,ff.de jurejur,n^ 9^^, 
(jrnum. 96%,pag. tfsc^.D Bocer. clafifiz^ Dtfiut. i tjhef^gi,ad 
Ut. b.edtt. 2. Beuther. d. traif. dejurepralat.part. t.cap,i%. & 
noviter BeAichiu* d. part. /. conclufionum pra6hcabHtum. con^ 
cltf-^(^'»»^ U' Sed & iicet nuilapnvatafcripturaconfe^U* 
^trtamen, (i conrtitutio hyporhccae, A: quo temporc fada 
fir,teftibusprobari poflitjcrcditortcmporc priorpracfcrridc*^ 
bct creditoti pofteriori , hypothccam publicam habcntir 
quoniam non minorcni fidcm faciunc tcftes , quam inftrti<*t 
mcntum publicum. l.in exercendis ,\^Xod,dt fide infirumett*- 
* '-^' for. Atque ita^poH CaUaneum confiL ip. mum^if- docuit^Am" 
ti dreasGailJib 2*obfervat. 2.s,num.to^. . 
ai^9 Supercfl . ut de pignoris di(roiutionc paucis vidcamus^. 
■^' Pf imo autcm folvitur pignus foiutionc dcbiti intcgrS. /. item 
Uberatur^^.ff.quib.mod.pign. velhypothec.filvit. Lfirem-p^ 
4. »mnis, ^.ff. de pi^erat, a^ion, /• quamdiu^.6* Cod, de di, 
% ' firaih 



^luib. modis recontrahit. obligatio. 

firali.ftanor. 36^(1(1 :]^^dr(cmkrr^ifc^ (frnrttfrt ^antfr^ 
U^t.pdrt-i.tuul.7 pagim. 2./7.$«®aniibft Cr-djul^ncr/if* 
Ncc xcfcrc . an ipic dcbiror, an vcro alius cjos nominc fbl- t/o 
veric : cum unufquifque pro ignorante etiam , & invito 
dcbitorc (blvcrc pGllit. /. /tlvendo. \9 ff» de negoc.geft, l.fiU 
vere, %)%ff' de filuttomb. Qaod fi oblatum debituCn cccdi' 

.^tor accipcce plane cccufct : adverfus hanc in)ui\am rccH- 
fationcm^ad liberationcmdebitoris hzccautioci),ut dcbitoc 
pecuniam tcQato oblatam obHgnct , 6c lolcnnrter in pu- 
blicumlocum deponat : quiaoblatx& confignatx pecu- 271 
niz dcpoUtio vim folutionis babet. L i^Codic.qMtpottor.i» 
pigfi: hdbeMtU. l. neccreditores. 10. drL ultim • Codic* depigpor* 
it^ioif. i obfigitdtione. g. Cod-defilttttomb.Ldcceptdrn. 1 9,tibi 
tlegdnter Ctphanitsd. Codic. dettfitr. Lfipriupikdm. %. Codtc^dt 
dtjird^ion, ptgnor- /« uUim. Codic. de Ltuttone pignor^ DoneH, ^ 
in trdiidt,deptgnorib Cdpit^ 16. D, Bocer, Cldff Di/put. 12^ 
ihefgg. edit^ i. D. Obrechtus Difiutdt. 15-. thefiflj. ^ fiifueit^ 
tthm, JEdque de re vide Everhdrdum Bronchorfitum (entur, »« 
peulie^euoip affertuint 1. tdtt^ i. Arumdttm tn trdddt. de mo* 

^Td^Cdp* 7. num. 7. 

^ Sccundb pignus feu hypothcca fblvitur rcmifTicnc 172 
'"^ vel cxprcfva, ut pcr pa£tionem , qu» convenit , ut ab hypo- 
. thcci difcedatur. l^folvitur- f. tn prtncip. Lficut. 8- 1 .ff, 
^ tjuibM modu pignus , velhypothecfilvtt^ vel tacit», ut ficrc- 
ditor przfcns , nec rcpugnans pecmittat debitcri , (uam 
rcm pignori obligatam diftrahcrc , vel alicnare. Lfi debitor, 
4. §• Lficut. % .§.fi voluntdte» 6, dr fiiiuet»tibu« ff, qttibtit 
tnodis pignus , vel hypothee. filvit^ 1. citmte,^. Ctdtc. de re- 
miffion. pignor. lattffime Negufiinttus in trdiidt de pignortb^ 
hypotheC' y. membr. fexta partis princtpal, numer. 1 1, 
^ fitiuentibtu ^Hdrtmtut. Ptftor, Itbr^ u^^ttdfiiQn- lo numer 

Ccc t Sic 



^ Sic quotics crcditor, ut tcs fibi obligata altcri ctiam pignorr 

^ dctur.confenfcritihoctpfo jus fuum pignoris intotum rcmifif- 
fcintclligirur. /. Tittm- g, tn prine. drififi» &l- PojiLus. i x.jf^ 

^ (juih. mod pign . vel h ypothec foLvit,- Id^ Latijpme expLicat Pi^ 
florU d. c^.i6. uhi rationthus pLurihui hanc ajjertionem firmat^ 
contraria refiLvit^ & ficundum eam judicandumjubindtcat^ 

Z73 Quacri hic potcft.aH & is.qui reddit dcbitori pignus, jus pigno- 
hs rcminncprzfumatur? £t prxfumi probabilius cft : quan- 

^^^doquidcmrcddcrcnihilaliudcft» quamrcero itadarc, ut eo 
fitloco, quoptiusfult L verhumreddendt. 9^.ff!deverhor.Jit' 
gnificat. Cujac. adL.z. infin.ff, depa£f, Forfier.juniorJ/h,}. Di» 
ffnt. iff. thef 1 9. Sortistamcn rcmifno haud prarfumituc: fcd^ 
manct,quoufqucfoIvatur. /.5.^ depaS. AEchirographifiv6)' 
cautionisrcdditiorcmifnoncmfortisnvedebitiinducit- d. l.tv 

Zj6 §■ ujf. djit J,'Creditricem^7' C. defemijponepignor. RatiodU 
vctfitatiscft: quiachirographocontincturptincipalisobliga- 
tio , cu jus acccffio quacdam cft pignus , ficuti fidcju(ror. l.fifer*^ 
vum.9i. §, nuncvideamw. 4. ff. de verhor, ohLigat. /. Craniui< 
AntontnM'7\.pQH princip. verf.fi d dr accejfionestff. defidejufi 

277 Jorih. Principali autcni obiigationc fublata , tollitur accelToria, 
non vcro contrjl. w omnihtu. \}»ff, de JoLutionih. quemad- 
modum ceilantccaufa, effedum ipfum ccfrarCx non infuls^ 
quis dixcrit. L.adtgere. 6^§.(juamvis.ff,dejHrepatronat. c. cum 
(eJfante,6o.ext.de appeilat, Sed vidcsintut Negujant.d.memh.j. 
JextA part princ. numer- 1/?. &fifj^ Connanus Ltbr. 4. Commtn- 

i tar.jur. civiL. cap. ip. num. 3. &Jecjq. BorchoLt. in Commentar,. 
de paSiis. cap.,2. inprimapaclorum divij, numer. ^ &fi^' Hoe- 
non. Di(Jutat. 13. controverf. 15. TreutLer» Dtjfiutat. i. thefp. 
Ut.B. volum. 2.& HackeLman. Difjut.ii.. thefi^. Lit. E,aLi/^ 
ahiifdrfigrati' 

jf^g Tcriiolibecatutpignusfatisfadione. dfcl. l. item Ithers- 
lur. 6. tnprttic. ff.. qutb. mod.ptgn. veLhjpothec fiLvit quia fa- 
* ti:£a£liopro foluticnc cft. /• grege,\j. i.eti4mJt\^.ff.depigno- 



wih. ^ hjpffthec d.t.Jt rem dlieaam. g^^^omnit/i.jflite^igMO' JJ^ 
rdt.d6i. Satisfit autcm crcditorMcl d^fortc, vel depigpoRV ^ 
im^sftteDn-ObrechttyDiJpitr' lythef.^gs. De(brtc(atis^dumi' 
ibtelligitur, quemad^odum acditorvoluit, Rcetnondt^-^- 
hitum , ut fcribitmpianus in d. Ifirem. $. §■ 3 . f. de ft^$rd$^^. ^ 
dd. Et hocfit, vclipfoj^re, put^novationc & acccptitatiorife.^|^ 
Lfittititm. \l §. /. ^§^filMtam, s.ff.d.titj. novattcne. 1 t.f dir^ 
n^vdtionib^vtl pcf exceptionem : fi judicatum , ^cl )uratumL> 
vcfpa^um dt, nihil dcberi, aut pignusnone6tobUgacufXi^ -.' v^l 
d.l.filv\tur.s §'fin.ffquib.mod.ptgn.velhypothec^f0lvit, Et 
gcncralitcr quocunque modo debltor (brte (Ivcobligatione *" 
piincipali liberatur, fcmper quoque libcrantur pignbra,/*/» < 
omnibm. 4. i.ff. defolutionib. Nam cum principalis caiiianptt 4;$^ 
oonfitlit : nec ea confi(t£t , qu ae accciljonum locum dbtiiicr^ 
immfrincijrdUs.iy^.ff.deregul jur. De pignore porr6ratisf!i. j|gQ, 
crcditoii : ficonvencrit, ut v el alia pignora > vel pro hypothc-;' 
ca fidejuifbrdarctur. d. l.filvttur. 5 §.fi convenerit. 2. ^ f.cjttihl 
mod.ptg». velhjffothecfolvit^d^Lfirem. jf^§,0/tmu. ^Jfd^,^ . ^ 
IgUTMt.daion^ ■ ' ■'^ •••^- -^^^- '-^r 

Sed non levis fuboritur hiccontentio : fi dcbitorpigiras ^Jji^ 
«qul idoncum crcdkori invito cffcratranaadiatur , &pnHa|if^U 
fignus liberctur ? Er quanquam id Mrmnnt Phil/ppus tfecii^ - . 
Wtm- 4. d' Cjtgnolu^ num. .2 . 6. i o. in Lplus cditthni&' 2S'ff> 
dSe tfgut. j$tr, Francifiui de Cremdnotab. Negufintud 
^p^dtt» de pignorib- drhypothec. 1. membraertidpMrtJntenfJk^ ^ 
^Jin^.dddeetidm^&c.^tt^a^XiQQ^tx^x^^^ ^f^^ ' 

jfblaffctptias tellacur tmdmui^ SMnt^i» tb^ttr.irteept.^ ^ 

X9,ftari,natip.i^ntt,it'C,dtitiJHlt£ntim6$,{ 
^'imBettits Dijptttat. g. ddlnflitmt. t6em, 4- qtidfl. 2. 
. ;;atuidproaUoccedkoiUavito&l9l90irpcim t^i^^i Jr^fim^^ 
^.dkfih^tnAtfictrtmmfttHtif* Tiim^ui*id;qiiodiif ila^iA 



3po §.Creditor.^. hfiitf^ty 

flrum, Vtf dereg jnr. Ttvm quia generalia vcrba tcxtus/«^» 
l./iremalieni^m. f. §^ offnif-^.ff de^igntrdt.ailifH.iAXis com- 
prchendunt cafum, m quoctli xquu alcns pignus darctuc : ad« 
hiic tamcn illud comm:ttcretur voiuntati crcditoris , ut ncc 
tuncaliud pignusaccipcrc cogcrctur. Tum dcniqucquiacre- 
ditor non compellitur libcrarc fidcjuAorcm datum , ctiamd 
alius cqucidoncus cfToratur./.y? m^nddtM^^.^^ item//, dt/m. i. 
jfs mdndat. Cujus J texrus dubitationc prorfus careret, nifi 
intclligcrctur in hi<! tcrminis , dim aliusaequ^ idoncus fidc« 
jiUTor o^wTrctuf. Atquc ita de fidcjulTorc ad pignus erit urgcos 
argumcntum,quoutituriprcUlpiaous//i/«^iriiiir/^m. /^.J./. 
^ 2. ff.de con/lttMtpecun. 
tl6 Ncchuic vcriflimaefententijcadvcrraturglofra i>/.y? TU 
tio. 1 2, ad verb ptgnerattcia, ctrcafinem, ff.de ftgnorib. A^- 
foshec. efMadiffenttentespotiffimumnitiintur, Loquicurcnini 
fccunduni rcrminos ti-xms dc crcditorc , agcntc contra 
hctcdcmdcbicoris,nondcdcbirorc, agcnte contra crcdito- 
rcm: & ficnullomodorentit,po(redcbiforcm comptllcrccrc- 
ditorem; ut, dimilTo ccrto pignore, aliud accipiat. Pinel.d^ 
cap. itnum,2i»/ubfio. 
487 Minijs advcifatur tcxtus in l. iHudverum. 19. J. x.ff^quoi 
met^cauf gefi. ubi Gjj jsJC. in ha^c vcrba refpondit : Si metm 
stecoa^m acceptamttbifitpulationem fecerim: arbitratu jm- 
dtcis , apudcjuemex hocedtiio agitur^ no» folitm tliudcontine- 
tur , ut in tua perfona redtntegretur obligatto ; fed ut fidejuffores^ 
tjuoque vel eofdem , vel alios non minits idoneos adhtbeas ^pra" 
terra ut ^pignora , qua deder4^ , m eandem caufam rejittua*. 
Etcnim in i{to tcxtu(utcxlitcfa cotiftat) favctur & fuccurritur 
crcditori, non dcbitori: & idcocaufainpriftinumQatumrC' 
Aituitur. Pinci d.cap. t^num, 14. 
(gg Mulco minus advcrfatur, quod tcncatur quis facere, 
quod fibi non nocet , & altcri prodeft. /. tncredttore, \%.ff.de 
evi^tomb. l,2,§,item^arrH. j.Jf. de aqua, (jrdquxp/uv-ar-^ 

fend» 



§ljii^. modii re contrahit, oUigatio. 

nnd. N.imquamvis rationc ipfius pignoris mtinon inrcific, 
&ocautillud habcrc pignus, cum cjufclcm boniratis urrum^ 
quc fit : tamcn radonc ruiufiisacncccnitarismaximc in^er* 
cft; quiaridcirco ad f^ciiiorcm & cclcriorem debit i fulurionc nr 
mduccris , atquc adco adigcris, mt bememcHuit Soarezinfru 
mnnotattombti} ddPimelmm d. aep i. nmm»i$.(ir Pamlmi Bereot 
d, ^u/eft 2 . tn finc^. • 

QuartofiniturpigTjus rci obligara; inrcriru , non modb xt^ 
fi corporalis fir rcs, (cd criam incorporaiis : ur fiufusfrudus ^ 
? ©bligatus cxtinguatur. l.Jtcmt, inprimcip.f.ijmih. mod^ign, 
W^^^^/^rf.y2/x;/>. vcl aliud jus, quod dcbitorin rchabujr. 
f*3.f*fod, Cacccr^m id accipiendum cft dctoralirciinrcritu, 290 
quo fcilicct tora rcs, non aliqua ejus pars, abfumitur. Si cnira» 
tferbi gratid , domus oppignorata comburatur : arca nihilo- 
ininus mancbit^cbligara, & quicquid ci dcinccps inxdifica* 
tar. domo,2i.ff, depi^erat, aiiion. I Paulms^z^. §, penmlt. 
jf. depigncrih, hypothec, Cupac. Ith, 2/. obferDat^zz, Siqui 291 
demcunimurarurtantumrciqualitas, hypothecam dnrarc, 
minimc dubitatur. l.fmndHs. 16. §,fi rei. t .jf. dtSt. titui, We- t^^^fc, 
/ehbec, in ParatitUjf. ^mth, mod. ptgn. vel hyp,othe(.filvtt^ ^KH^ 
ijff mmm.j.mbi^ aitosfilvendipignortrmodos attingit^ 
" Pignorc pradidlismodisfolutcfiicccditadiopignora- 
titia pcrfonalis. /. mlt^ in fin. Cod\ de diftraSi pignor. qu«du- 
plcxcft :dire^a, & conrraria. DircAadebitori, quircmop- ^.^^ 
* pignoravir, comperitfolutSomni pecuni», advctfuscrcdito- 
.7; „ rcm,utrcm xcddit.hoc §.noftroJ^ fi rem alienam, g §. omnis,^, 
Ldebitor, ^o,fflde pignorat. aCiion. Negufantim in traHat. 
4$«ie pignortb. ejr hypothec^ 1 . membr. fipttmapart .princip^n, 7. 
. &fi^^» damnumqucinca dolOculpavcdaiumrcfarciar./.^, 
7\ €mm venderet. i^. §,fin. l^fifervos. xyjf. d, titmU.ficmt vtm. \ g. 
C.depign.c^hypoth^ Scdhicdiftin^liopignorisconvcntiona- 
lis&prztoriineccirariaclt : utiaiIlocicd.tcidcdolodcculp^ 

^ ccoc»- 
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jp2 . $. Creditor, InJlitHU ' ' 

^ tC Katur. /• fi, certo, $. §- nkncvidendnm' 2..ff.commodatU- 
ia h v^rodcdolo diintaxat- i- pr^tor ait^p. J. eHpraterea.Sff 
■ ff.de reb- au^orit jud^foffid, Baldutn. in tra^* depignorib, (jr,^ 

t,9i h'P'^^^^^' ''^P; '^^^^^- pignore coJivcntionjSli iion dolus 

tantum, ut indcpofico, fed culpaedam* ut in commodatOKv. 
prxftetur , ratio hacc cft : quia pignus utriufquc gratia datur, dc ' 
dcbitoris^ quo magis pecuniacicredatur, <Sccrcditoris,t]u6 
magisei in tuto fit crcditum , per hunc§. CJuandoquidcmia^ 
iis contra^libus , qui utriufquc cintraheiicium utilitatcm 

^ contincnt , i& dolus & culpa prxdanda venit. d. l.Ji, ut certt.^^ 

7.96 §' i.ff. commodat, Vcruntamcn non leviflima culpa, ut in 
commodato» fcd levis folummodo prxnatur : hoc cft, talis 
dil gentiaicrcditoreexigitur .qualem fuis rebus, non vigilan- 
tiflTimus aut diligcntiHimus, fcd diligcns patcffamilias adhibe- 

297 rc fblet. ea igitur;[^.lf. depignerat. aCl, Rati.o diffcrcotix in^ 
ter com modacum & pigous haud obfcura eft : quia in cdmo- 
datoroliusaccipicntisfivecommodatarii utilitas vcrtitur: ac 
proinde merito is IcvifTima: culpac nominetcnetur:aftinpi- 
gnoreutriufque,ir/^<r/v/^i<«r^i//V?/rw)»^tilitas vcrfatur : 6c pro- 
prerearc(i^cdeIevitantumcuIpacrcditortcnetur.</./. f.J.^.^ 
comrnodat. Theodor- Marciliw in hoc^. ^ ibtdem Borcholt.nu- 
mer. 6 Foman. Dt/putat.io. thef.%. lit.g, Giphan. Dijfut.t^, ad 

'^' Inflitut. thef.ifi. inibi OUmannus in fuis not, numer,\%' cS* 
/ecjuente^t 

Contraria pignoratitia a£lio datur creditori, adverfus de- 
■298 bicorem • ad id confcqucndum , quod ilbi pignoris nominc 
probabiiircrabcft. l.fineceffarias, %>inprinc. l.fi fervus. 31. cum 
• , ^'fi^ ^fi 1**^' ^^'ff* deptgnorat' a6l. ibidem Wefenbecius 
in/uts faratttinum. 8. & Neguptnttw d. trait» depignortb. ^ 
hypothec. 3 memb-fipiimapart.principal. numer.i^. dralitjuoi 
yi^fyy. vcluci,riinconventionepignorisdeceptus fitj ut firem 
alicnam dcbitor obligarit : quocafiictiamftcllionatusaimi- 
nccxtraordiaArioconvcniripotciit. /.!.$. 1.^ 2« Lztdi£f,Uff 



^luik inddis re contrahit, ohUgatio. 3P3 

^iiis.i6.i»prMC.&§. \.f,defigtiorat.dil. fi damnum palVus 
ficcrcditorcxpignorc^utdebitorrcrarciat.i/./.yJ^yJrrx/*^. ii. ^ 
eod. fiimpcnfasneccfTarias in pignotc fccctit , ut dcbitor rc- 
{\xx\d2t.d l.JifieceJfariM. ^.in^rinc.ff, d. tk- i- crrditor. 7, im 
fit. Cod. eod, Quz tamcn impcnla; i judiccexaminandaB 
fimt , ut ncquc delica^us dcbitor, ncquconcrofus crcdirof au- 
diatur. l.fi prvos. 2s.ff.d.iit^defiptorata£i. Dccctcnim crc- 299 
ditorcmcx iAorcm, nonaccrbum, nccccnrumciicfumi fcd 
modcratum, & cum cfficacia bcnignum, & cum inAantia hu- 
manumciro. / fi hene. f f in prificjf.de M/ifr.lcotittfntfU4.ij7.§, 
€Mm itd. » ff de vrrh^ oifligat^ ncc roalitiis hominum induU 
gcndum cft. l,infundo.3%.ff.deret vtndtcat. Enimvcro hic no- 300 
tandum : ratione impcn^arum crcdirori quoquc compctcrc 50 x 
jus rctcntionis. arg. l^tfttamdiM. 6.Cod. dediftralf. pignor. l. 2, 
Cod, debttorem venditionem pignoru impedire non pojj, LJoIm' 
tnm. Ji,§ ) ff. depignarat. aii. i^Ji tn area. suin Jin ff. de con» 
diil .indeb,rit(c\\ccx.^cmoi^x aliena ja^ura locupIctctur.X 
flan} \%, ff.de petit.hned N»:cintcrcft,ctjamfidcbitorchiro» 
graphanam tanrum pccaniamdcbcat. /. mnic. Cod. etjam oh 
€hirogrMph.pr( un.pignm retineripoJJ.Mryrer intraii depigntr, 
tie.iH^nnm \,ttb. x.epmj^ rtferens D. tltbjidijpntae. i- adjus 
viumicipale Fiiirttemberg. part. i. thej pf. adttt, C, Porro jOt 

^ gnoratira iila a£lro, uno tantum nonaine (cmpcr pignorati- 
cia appclliratur. £x alrcro autcm pignorc , quod proprie hy- 
p )thccadicitur, a^io quacnafcitur, crjam pignorattcia qui- 

^cmv:ommuninominc , ('cdpropri^& farpius hypothccaria, 

^Scrviana, &utilisScrviana, &quanScrviana nuncupatur. 

'j^^. ttem Serviana 7. tnfi', de aiftonth. l. i , Cod^ communta de le- 
^4«/.Sunt&alizintcrpignoratitiam & hypothccariam adiio- ^oj 
ncm diffcrcntiz. Nam pignoraticia a^io cfi in pcrfonam, 
quia cx contra^u dcfccndit : hyporhccaria cft a£tio in rcm, 
dJ,tttt^tnJin.Cod. de dtJlraCl, pignor. glojf in l. nec creditO' 
res^io^ad verbum longi. Cod.de ptgnerat. a£iion. r:g.:ioratiria 

Ddd dcin 



^'Cred.^.IriJl.^luih.mod, recortt.ohflg, 

dcincfV civilis j hypothccaria cx pa£lo, &cx ip fjLs Prarrorw^ 
jurifcti ^iionc rubflantiam capit. </. §. item SepvUna 7. infr.de' - 
4^ten:bU.fitiyt decem. 17. §. de ^ignore.jf» de pacfis, Adhxc 
pignoraricia.cft boncE fidei adio : hypothccaria , eft ftri£ti ju. 
fis. §. afiicnumautem, 2S. tbiij^ ^lojfi in 'verhoy pignoratitiM-\ 
infr. dea^icntb. Pignoraticia infijpcr dcbirori, qui rem pigno.- 
ri oppofuir, datur cxoluta pccunia , ad cbntcqucndum pjgnusj^ 
ctcditori traditunr, xt dt^tim fupra n$tnt,ipi. At hypothc-5 
cariacrcditoritribuitur, qua pignus , pccunia nondumper^i 
IblQta, pcrfcquitur, d.§.ttemServiana. j^infr, de a^icftilr^i • y 
Dcniqucpignoratitia, cumritpcrfonalis, annis triginra fcm»» ^ 
pcrdurat. L ficut, 3. Ctd. de pTfxfcript. 30. vel 40^ annor. hy-4 * ^ 
pothccaria vero variumtcmpus babct : fiquidcm intcrduni 
follituriotannis.intcrdum loJntcrdHmjO. & intcrdum 40#.i ^*^ 
mt notavit Baldttinus ad d^^.item Serviana.verf.tnter pignuu 
infir. deaSiion^arg. /. 1. Ctd, de luitione pignoris^ ^ Negufan- • 
tius dt£i. traflat, de fignorib^ & hj/pothtc i. membr^partu 7- > 
frttuipaLnum.&, ■ K 



Gratia/!tPatri,quicondiditomnU Vcr^ot 
Gloria fitNato, Spiritui^ Sacro. 
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COMMENTARIIS H l S C B 

MJj^erJim aUe^atorum, 

AntimachiavcllwA\i£Vor, 
Antoninui f loientinus. 
Anro inus Tciraurus. 
Ancoaiusde Butrio. 
AntoniusContius. 
Antonius Corlctus. 
Antoniui Fabcr. 
Antontus Gabriclius RomtnvK. 
Antonius Gome^ius- 
Antonius Guibcrtus Coftanus. 
Antonius Maria CoracLus. 
Anconius Matthxus* 
Antonius Mcrcator. 
Antonius Muretus. 
Antonius Ncgufantius. 
Antonius Rubeus. 
AntoniusUfillui. 
Antonius Winccrus. 
Ariftoteles Stagirica* 
Arius Pinelus. 
Arnoldus de Rcygcr, 
AthanaHus. 
Aurelius Au^uftinus. 
Aufonius Popma. 
Azo Bunonienils. 



ADrianus Gylmannus. 
^gidius BoiFius. 
i€gidius HorTcnfius. 
Anailius f errettus^ 
Aimo Cravctta. 
Albcricus de Rofatc. 
Albertus de Gandino. 
Alcxanderab Aleirandro. 
AlexanderTartagnus de ImoIi« 
Andreas Alciatus. 
Andreas Barbatia Sicului. 
AndreasCludius, 
Andreas f achincus. 
AndrcasGailius. 
AndreasGcrhardi. 
Andrcasdc Ifernia. 
Andrcas Kohl. ' 
Andrcas Knichen. 
Andreas Rauchbar. 
Andrcas Tira<^u Uus. 
Angc!usArcri'ius. 
Angelus Pcrufiiius. 
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B. 

BaWus NovcUus. 
BaldusdeUbaldis. 
Barnabas Briilbnius. 
fiarcholomzus Salicetus.. 
Bartolus de Saixo ferraco. 
Benvenutus. Scraccha. 
BernhardusGratv^us. - 
Bcrnh«dus>5{^urmbfcrus.. . 

a 

CacrarUrfillus. . ' . - 

Cajus Julius Cxfar. 
CaroIusMoIineus. 
Carolus Ruijius. 
Cafp arus Schifordegherus» 
Cafparus Schoppius.. 
Celfus Bargalius. 
ChriftophoAis Befoldus. 
Chrilloptiorus Hoflichius* 
ChriQophorus Porcius. 
Chrii^ophorus Sturcius. 
ChiiilophoTus Zobelivs». 
Chryfoftomus.. 
Conradus Lagus. 
Conradus Olemannus. 
Conradui Riccershufius. 
Conradus ^Tolfiius. 
Conflancinus HarmenopuIuSk 
Cy nus Piftorienfis.. 

D. 

DanielMoilerus. 
Didacus Covacruvias.. 
Dionyfius Gothofredus.. 
Dominicus Arumxus. 
Dominicus dc S. Gc.uiniana. 



EberhardusBronchorft. 
EberhardusSpeckhaiu 
EguinariusBaro.- 
Elias ReuTnecus.. ? > 
HliasRoberus.. 
Emanuel a Cofla; 
JEiHanuelSoarez.. 
Eralraus Ungepaur*. 
£xiiclhis Cochmanus.. 

R 

federicusScotus.. 
Felinus Sandzus.. 
Francifcus AccurHus^ 
Francifcus Balduinus. 
Francifcus Burfatus. 
Francifcus Connanus. 
Francifcus de Crema. 
Francifcus Curtius» Scnior», 
Francifcus Curtiusijunior.. 
Francifcus Duarenus. 
Francifcus Herculanus. 
Francifc u s Hx> tomanus«. 
Francifcus Sonsbeccius. 
FranciTcus Vivius. 
Francifcus Zabarelli. 
Fridericus Schcnck,Baro.. 
Eridericus Tilcmannus. 

G. 

Gabriel Mudxus.. 
Georgius Marcinius. 
Gcorgius Natta. 
Georgius Obcechcus. 
Georgius Rocfchicz. 
Gilbcnus Regius. 



Gregorius Lopez.. 
Guido Papz. 
Guilielmuscfe CuneOi. 
Gyilicfmus Fornerius. 
Guilieimus Hancconius.. 
Guilielmus dc Suzaria.^- 

Kirtmtnnus HarmannL 
Hartmannus Pirtoris. 
Hclfricus lHricus Hunnius» 
Henningus Arnifaeus. 
^ienningus Goden. 
Henningus Wegnerus. 
Henricus Bocerus. ^ ' 
HenricasiRofenthal. 
Henricus Schilbock. 
Henricus a Suerin.. 
Hcrmannus Meyrerus.. 
Hcrraannus Vultejus. 
Hieronymus Albanus. 
Hieronymus Cagnolus. 
Hieronymus de CaevaiUs. 
Hieronyraus Gigas. 
Hieronymus Schurptlius. 
I Tieronymus Treutlerus. 
Hippolytus a Collibns. 
Hippolycus de Marfiliis. 
Hippolycus Raminaldus. 
Homenfis. 
Hubercus Giphanius.. 
HugoDonellus. 

/. 

Jacobus Alemanntis. 
JacobusdeAr izone, 
Jacobus de Arena. 
Jacobus Cramerus. 
Jacobus Cujacius. - 



JacobusCurtius 
Jacobus Gurreus. 
Jacobus MenochLus. 
Jac6busPerrus. 

JacobusSchegkius^ i 
JafonMaynus» V- 
liicoUmmius^ 
Innoccncius. 
Joachonus a Beun:. 
Joachimus CamerariuSi. 
Joachimus Hopperus^ 
JoachimusMynfingcrus. 
Joachunus Schepitzius. 
Johannes AlthuCus. • 
Johanncs dc Amvcis. 
Johannes Andre». 
Johannes Anconius Mafucnis». 
Johannes BaptilVa CaccialupuS^ 
* JohanncsBaptirtaProtus, 

JohannesBaptifta a Villalobos;.. 

•,, JohanncbBaumannus.- s* 
J ohanncs Borchol ten, 
Johannes Brechitus.- 
JohannesCambegius,. 
JohannesCephalus. 
Johannes Copus^.. 
Johannes Coraiius. 
Johannes Fabcr.. 
Johannes Eichardus. 
Johanncs FraacifcusPurpuratuS. 
Johannes Francifcusdc Ripa. 
JohannesGarfias.. 
JohannesGceddxus 
Johannes Jacobus a Canibus; 
Johanncs Jacobus Plcbftius, 
Johanncsdc fmola. 
Johannes Kiizehus. 
" JohaiHics Koppen. 

Ddd i Johan 
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lohatincs dc Lignano. 
lohanncs LuMcriK. 
lohanncs Mjcrccrius. 
lohannes Michacl Btutherus. 
lohauncscieNcmanis. 
lohanncsNicllius. 
lohannesNigerJinus. 
lohannesOldcndorpius. 
lohanncs Petros dc Fcrrariis. 
lohannes Phiiipp. StcinhaufTcii. 
lohanncs Robcrcus. 
lohannes Ruffus dc Parma. 
lohanncs Schncidevinus. 
Ighanncs Scbrorcrus. 
fohanncsStuckius. 
lohanncsThomas f rcigiufi. 
lohanncsVaudus. 
lohanncsYancE Parladonus. 
lohannes Zangcri>«. 
lo^cphus Ludovici. 
lofcphus Mafcardus. 
luiiusClarus. 
lulius Pacius. 
lulius Paulus. 

L. 

Laurcntius Calcancus. 
Lcopol Jus Hackelmannus. 
Lcfcurius. 
Lorichius. 

Lucius Annxus Sencca. 
Ludolphus St-hraderus. 
Ludovicus Bcbio. 
Ludovicus Bolognetcus. 
Lu Jovicus Charondas. 
Luiovicus Romanus. 
Lu..iovicus ViiaUs. 
Ludovicus Vivcs. 




Marcus Antonius Dclrio. 
Marcus Antonius Percgrinus* 
Marcus Lycklama a Nicholt. 
Marcus Tullius Ciccro. 
Marianus Socinus renior. 
Marianus Socinus junior« 
Marinus Freccia, 

Marciaiis. iVr' 
Marti nu s , Gl 0 iTato r antiquusTt 
Martinus Laudcnfis. 
Martinus Schickhardus. 
M'.cthacus de Afflidii 
Mactharus Machcfilanus. 
Matchacus ^Vcfenbccius. 
Matthias BcrlichiuS. 
Matchias Col?rus. 
Matthias Stephani. 
MclchiorKlingius. 
ModelHnus i'illoris. 

N. 

NicafiusdeVardt- 

NicoiausBeilonus. 
NicolausBocrius. 
Nicolaus Evcrhacdi a Midcl- 

burgo. 
Nicolausdc Maturellis. 
Nicolaus Rcufncrus. 
Nicolaus Siculus de Tudgfchis, 

alias Panormicanus. 
NicolausSidonus. 
Nicolaus Vigelius. 

O. 




0<ilavius Simonccllu 
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Ocfolredus. 
Oitolphus Fomannus. 
Oluaidus Hilii^eAis. 

F. 

Ptndolphus Coilenucius- 

Pardulphus PratCjQs. 

Pajfi&dc Putco^ 

Pacritius. 
• 4 Pauiusl^ena. 

Pauius dc Caftro. 

Pauius de Leazaris. 
' PetrusAuguQinus Morla. 

Petrus de fiellapercica» 

Petrus Coftaiius. 

PecrusaDucnnaSb 

PetrusFaber. 

Peorus Fridcrus Mrndanus. 
Petrus Gillcenius. 
Pctrus GregoriusThotofiuTus. 
PcrrusHeigius. 
PctrusLoriottus. 
PecrusNicoiaus A/fozzius;. 
PcrrusPauius Parifius. 
Pctrus Peckiu». 
i Petrus Philippus Corneu». 
^I^PetrusRcbuffeis. 
]^Pctrus Ricciardus. 
*MJ*etrus Vandcranus> 
4pl*ecrus de Vincis. 
" ^iiippus Adolpbus a Munch< 
haufen. 
PhilippusDcciua. 
Philippus Hoenonius.^ 
Phil ippus Matthxus. 
Pileus Modiccniis. 
Hautuff. 

Publius O vidius Nafo» 



PubliusTcrentius* 
Publbus Virgilius Maro.- 
P)rrrhus Alphcnus, 

Quintilianus Mauda^iu^ 

• jR.. 

Kainaldus Corfu». • 
Raphacl Cumanus. 
Raphael Fulgofius» 
RccelTus S. Imperii 
RegnerusSixtmus. 
Reinerus Bachovius EcbnuSi 
Renerus fiudclius 
Rolandusa Valle. 
Rofcllus de Rofcllis. 

S. 

ScbalFianus Mcdiccs. 
Sebaihanus Vantius. 
SiraonPiftoris. 
SimonScliardiu?. 
Speculacor, alil^ GQilielinas 

randi. 
Stcphanus Berrrandus. 
Sccphanus Forcatulus. 
Stcphanus Lambertinus^ 

r. 

ThaciacusPifo. 
Theodorus Marciruis. 
Theophilus, ParaphrafteSk 
Thoma k Grammaticus . 
Tibcrius Dccianus. 
Timacus Fabcr. 
Tirus Livius. 
TobUs Notuus» 
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, V* * TirgiliusPiiigiifln». 

Vacontus a Vtcuna. Vl^paakiafpim»» 
Vaienaiiui •GttiiieliiiHS dFodb- 

nis. Vr* 
VdalncusZAriUi» 
Vegcdus, 

VenturadeValentiiti 



Vi^ui 
ViiKfillQltf^ 
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IR^SRVM ST F£ RB O RV M, 

O^AX/ME C\f E M 0 RA B J L JUM, AE 
itt htfce Commentarits compreheH' 
dnntur. 

Priornameruspaginam; poftcriornumcrummar- 
ginalcmindicac. 

A. ' • judicisqudndohaheatlocum. 20^.76. de- 

ACceftilati« invito creditore fieri pfitidiutiacui.&Adverfmquemcom' 

uonpotefl. 117- iSS' fetdt.zj^.jS.drfeq.depojfittqudbjtieat 

JUcuUntid fubfiMtiMt vel ttAturam frivilegia. 230. ^i.deponfm fequefiraru 

rei non immutjnt. iz. 60. dsreRa & contraria , cui , contra quem, 



A£ho ex obligarione , & ex Jominio 
tpialis nafcatur.s.4.quomodo defmiatur. 
jj. ji.an(jrquatenusex ccntraclu oria- 
tur. 34. 4S. ex mutuo defiendem, 
quomodoappe itetur. 103.114. hodtein 
UbeUo exprimi non folex. 104. tii. pigne- 
ratitia quado fortiatur effeilum. 110. ijo. 
Cmdetur. 342. 142. condiiiitia an cum 
rei vindicatione concurrat. ijg. 104. 
commodati direda cum quibus aHioni- 



ad quid detur. 2 So. 166. &feq. ad rf- 
petendamdotem cui competat. 326. ps- 
ex fitpulatu iUjus rattone cenfeatur bo^ 
nafdei .326. 96. quatenusdeturexem- 
ptione nu"a.342. 143. direda &grdind' 
ria oppomtur utili, itent^aelioniinfa- 
Uum & fxtraordtnariA. 34S. iSS- ^er-i ' 
vi.tna unde fudiila, drquid fit.371 227, 
quafi Servtana , qualis allio , &quibm 
nominibusappeHetur. 371. 2zS. pignora- 



bus concurrat ,0'cut,& advcrfus quem titia direRa cui , ad verfus queni , & ad 

dettir.2os.6s.commodattcontrartacui, qutd competat. 391. 293. pignorjtttta 

& contra quem competat ,& (urfic di- contraria cui , contra quem ,&adquuL 

Ba. 20S. 70.&fcq. tx hjpothecaqudna- detur. 392. 29S. pignoratitia &hjpothe- 

fatur, & quomodo nuncupetur. 393. cariaquomododtffcrant. 393 303. 

302. furti quibus trtbuatur , & quidper- Ailionum diverfttas & tdcntttM ex 

fequatur.2op.7S.tnfadum ,&officium mdto cencludendt cognofcttur. tos.120. 

lec Conu 
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amnuHUti dirtcitt cr coHtYAn^tformu- Athdnafim bono doloemanHtm luli/t^ 

'* , fif 20^.72. &feq. m AfofiaUievAfit. ^^t. 

^Mitm^^eftyfirwmiAaU'^ ttn^wir siiinMn tm » mit iectfit 

m mutuo qtiid itUelUgatur. q^. 1I7» tfortet. 63. 17. 95' tii pn fipmttMW^ 

Admtmfirator Retpul/L an rem f iw- rroduiiorenunciare ,4:mvii licet pr- '«ft-: 

tatisoppfgtierarepojiit. SSS-i^^- feqm flraTo ^qtutenmttjMlfoJftfiioinfi' 

d£qutpo'.'eJtttum.uiimj[Mdtaum. quefirumty.infiat. 270.1^2, 

*69i. Bcna fidvs tn amntlfm contralltimk 

JE^df HimmuBm telmJfeS^ttiuU, txigitur. 27.191.' 
^W*tC'iAi udtm «0, ili 'dm jm tffe BManttH9rkis.maduii f ii ^im iifm. 

.. • . iAn.iH^n^iumtiikjfafkttttmxtm-' UMttmtSMfrMtttattf^imtfnpitm. 

/ pi dotis. '3tt, 7V, fim dmit teneantur. 507. 3S- pttternm 

J^aliaiMm defuuSiUgexii. taJtb, quMenmfr» admititfhatione bonorum 

merfitigulos heredetft§g9rti>imel)ere' advetitiorum fibifamiltatfMitevdligt^ 

d&tari.tdhudttttr. uB.ijS. ta intcligantur. ^ts. 5t. &fiq.¥.p!fcopi " 

1 JEfiwiAtio qiundoyHereifiingstur. yel Abbattsmonitficriianfintmoiufierio 

'' t73 i6p. cu /w temporu m mutuo redden- Ecclcfia , adminifirMionit noinine» 

i^fit JpeBmid, f wmeeM,mittMiceB «iiligara. siit-it. JUclefiafiica perqueim 

'flUU.a9ittg.^iv€mitrdSikmii^ iiMHifrentur.3t6.it. e&ritmttiuifrtt^. 

denilut7. itt t&uit &i^uiret ipfiu funt «rfbdmt» m tuatetff^netrephiu 

'^.tgS.rcicommod^ttdcujmtemporitin ^finSa. tettfea»tAr. $16. 61. hereiitm\ 

puiiciofieridcbcat. 204 63. tutoris vel curatoris propria an tacite 

'" A\ien.i:to fundidotalii , a maritofa^ ohUicntur pum itvelminoribus. 317. 6t. ■ 

Mdyquatenus vaUat.7. 17. ctncotjadl- (y-fiqq.pjiris^prodotcfilto fuoduta.an 

r , tutyeimuliomagisobligaTtoconceptvi' intelligAn^urtaciteolligata.3z6.97.de.^ 

* ietur. J3^ 117. omnit fiudt probkitA y,toTis vclgeneraliter , vd JpedaUterp^ ' " 

SS2.iif.^'rf^^fivchyporl)ecui4-^ gMrifuffoumitttr*. $63. 202.0" fe^^. 
^ ^.pM.ii^m*^t.feui»ifuefityafuL ^ 
* himteriiSa.3S3.i7s.p'frMeatur,iS' v^- 
. utittmfrobifitumviietue, exquofequi Caimrumniebem^ere tnfepuU 

4iBen.ttioporeH. 3JS '79- t^- i^'^ 

Argumenrum a contrariofinfu regii- C.tfits forruttus qirJ. 4-g. 7^- 

lariccr TAliduni. iij.i4j.U7.i77.quan~ quando a debitore prafietiir. t^i. 200. 

ienenprocedat^. 123.167.. €ur iebiterem 4.mutui odieneGterurer 
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Wequeat. 200. 201. quAtido unputetur retmere commoHjtum qucat. Jf^. 
t»mmodatarto. 26. nou folum rem prutcipalem , fed cr ejm » 

Cautio jurjaoria sn ^ qujtetim M acceftones refiitncre c^gitnr. 202. S7- 
tilAXAtdHfequefirumfn^ctdt.^ji-iSS- rem commodatdm furto fubUt*m qu§ 
Cdutftmplmtnree^yqujunmperfo' judnto recuperare qHe,tf. 209.74* 
M4. 54t. 140. Ctmodator ud quds prdfldtionef dd^ 

Certi condidroduplex j^eculii &ge~ firingaritr idmoddtario. 206. 66. damn%> 
meralis.ioj.ns. imoumcaduntaxat. 104. conttngcns refarcire commodatario te»^ 
tt7.petttioqtuiraperf(quAtur.243. 77- netur.207. 68. quasmpciifis commcd^: 
Ceffante caufa , cejfat effedus. 161. s^ tano refundere necejfe hubeat. 207.6^^ 
£tt. 277. dijpojittonis fine , cejfat etiam Commodatum unde,& quid fit.i 84J^^. 
ipfa dijpofitio. 3S4.t76. & feqq. quomodo dtfferat a bcattonejtm 

», Citatto partit oAverft in qtiibus atit- pofito , pignore , mutuo & precario. tSf, 
im requiratur. 2s8. 117. non pr-tfumi- 4.&'feqq.(.ontrahere qut poftnt.i86.t. 
tur , nifi probetur. 2jS. U7. qu^ cafu attjiibfiftat ,fi Itberohcmtnt , mtbi hons 
tmitti pofiit. 2 s8. u t. fide fcrwcnti , qtufi feryo , rem ctwtno^ 

Civttas Acctpiendo mutuum , an & daver». 1S7. iz. quasres recfpiar.iSS.ij. 
quatenus ohltgetur, jj. 40. (onfenftiw, rerumalienaruman valeat. i8S- 14- quo- 
itd oblig.tndum fufjictentem , interpone- modo contrahatur. 189. 1 6. qudpaila ad^ 
ft poteSl. 74.42. epts nomine contrahen- mittat. 1^0. tg. quam obltgattonem pro^ 
tts Sjndici , quatenm teneantur. ts- 46. ducar. x91.zo.ad certum ufum & prtfi'- 
tjm inutdttatem pecuniam mutuatiti- nitttum tempw, an fintto quidemtem' 
jun effe converftm , quomodo protetur. pore , ttondum ver}) tifu impleto , jefiituk 
76. 4t. an & quatenus jm tacttahjpo- debeat. to6. 67, 

tbtct habeat. 315- S 2. Compenfatio quid. iis. t47- an in com^ 

ClaufuLt ( falvo jure meo) qut jura modato habeat locum. 200. si. tantitm in 
fefervaretntelligatur. 361,197. quantttatibm , non tn jpectebm , prece^ 

Commodatarim quam culpam pra- dit.200. S3-24>2.s6,andepofitiadionent 
JUre uneatur. 191. 23, quando dolum, excludat. . - 230.42» 

quando item latam levem duntuxat Cntdtcio imqua alteri per alteritm 
culpam pr^et. 194. 31. quatenm de cafu inferri non debet. 112. 137- 

fortutto tcneatur. 194. 33 • & ftqq-fi rem Confirmattit mhil ntvi jurii tributt, 
fer nunctum remtferit, utrmn re per- 3S9- V*' 

tmptaltberetur. 198. 48.eandem jpeciem CtndtSio eB aSio perfonalit. 173. SS, 
ttmpefiive & opportunoUcocommoda^ tndebtttcutdetur contraquem. 173» 
^tri reptuert tenttur. i$f. jo. quatenm S6. num Procuratori , quitndebujtm foi- 

E(€ I vttft» 
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T/f pecuntjm , ^ contra procurAtormy qutddboriA fidei, qnidam Jhi&ijtlHfJ^^ 

4fnt itidebitttm accepit , detur: an yero tS.velrecotrahitur,velverbii,v*Uiterit9^ 

domino , contra dominum compe- vel confcnfu. 2g. ^o. ejus Jubjldntialid 

ta. 173. 90. num reo , an Jidejujfort cott- qua dtcantur. 36. 4^. k quibus perfonit- 

tidatur, fi quitpro rtor qut indebitunt tntrt fofit. sS. SS- ^j^ naturaha , foU" 

fromifit per errorem , jidejujfertt ^ mttia&accidentaltaqua.sS.j4 &/eqq'- 

fiherit. 174. gr, ad quid comperat.iy^f- nuUm fui naturk cafum fortuitum ad- 

$2. itidebin €ur dicatur naturalis. 177. miftit. jo. Sz. re conrrahi quare dtcatuti- 

fSJndebiti quid perfequatur. 177. 99. ex jS. 2.quandodicaturproprie celebratm,- 

furtivdeMtJkatidetur.JOf. TS.iuftttiw^ quandoitemimproprie. 6i. ^. qtuvitm' 

^ ex injufta caufa cui& adverfus quan nium cmtrahentium confenfum exigtt^ - 

conccdatur. 209. 77- 66. 15. 2^8. 63. cujufque iuitittm JpeCUn^ 

Cvnfaentirc judiem Bahetur. tiy. dum. $2. 61. cur ftt tnventus. g^.gt-ut 

140. obligatwnemi itaobkgstiQa^tumpa» 

Conje&urA ntn habent locum in cU- rit. rpt. 12^ 

tis. 309.1^4^. Contrartetas in jure ttu^d , qua ex* 

Confcnfm an & quatenus juri prO' plicarinequeat. h'7f- 

frit ipfiusconffnticntv prajudicare non Conventio omnit an & quatenm in^ 

Jhleat.srS. 1S9. kdomino fctidi opplgno- teUtgatur rtbtuficfiantibuL SS7. iSS.cjr 

ratiotitpn^irm, etiamadufurasexten^ feq. JpecialifetiamaccefiionescompUHi.. 

ittur. 362. t9S. tur.36s.zos. jttfia eil,ficonvenerit,ut 

Confenttens contraSui, fuper re aU- quod ex pigtwris vendttione redegertt 

s^a ittito r cenfetui renunciare jurt, creditor ,id omnehabeat. 367. 213. 

quod tn xe tfia habuit. 3fS. ili.&' Jeq. Correi duo debendt quarenus con ve» 

■ . Confiquensquivule, neceffariovult niripoftnt. llfil^ 

amuedcne,, 33. 40. Credttor quit appe"etur. /. 9. debet 

Cemfuctudinis qu* funt , fadl^ in bit- effe bentgnm , non acert m vel contume- 

U^fideijudiciisrecipiuntur. 31S.69. iiofm.s93.299.eiinvito aliudproalt$fiU 

( ontraclus undc , & quoruplex ejm vi ncquit. S. 22. So.s6. 121.164. t2S. tSo. 

^nrfiiatto. 21 . 4. dcfinitur. 22. j. quafi an fiatim debttorem cenvenire pofiit. f/, 

nndt riafcatur^ 21. 2. nuHm conventione 94. an ei invitoante dtemreiiefolvatur, 

tiefittuitur.2Z. 6.quinon ex utroque,fed quodtn dttm debetur.^s- 96. conditiona^ 

dinrw tamitm latere obUgattonem pro- lis non eH legatarim , pendente conditie-- 

ductt, an venff &• proprm fit contraihu. ne.tojr. n2.& Jeq. quando inaliaffmd 

*^et, abm nominatm , ahm innmina- mtmmss acctpere ttntatufi tiT*tfpM 

tm^26. js hi quomodo dtfferant. iiHtnr.iusremMiettgmpignvriijlila^m' 



E T V E R 

naPiio hifpotbecArid utilu Jatur, non 
^ttidiTtt Adrerfmdomtnum , fedqucmvu 
siium pofeforem. S4S. 162. m fecUn- 
ditm (onventiotiislegem propriaduilori- 
tate tngredt pojfcftonem valeuf.sS^.^tp. 
fi Tcinftbi pigmrutam Atiferat,num fnr- 
tum factAt.370. 223. qu.itenui Servtana, 
Vel q. adverfus extraneum poffefforem 
txperiri poftt. 372. 2 ^^.^n <^ quatenus 
diftrahere ptgntu queat.S72. ^jo.prior 
babtns fpeciaUm hypothccam , (j^eian- 
nexamgi ncralem , debet prtus excutcre 
fpecialcm. 375. 23%. bypothecarius tem' 
fore prior ,praferrur Rcip. & fifco. 37$- 
23g. habens injlrunicmttm pubhcum, 
prafertur h.tbenti ittfirumentttm privJ- 
fum, & ineo l}jpothecamprtoTcm.39s- 

26$. 

Culpjt in gencre,item inffiecie cofide- 
rataquid. 44. 66. ^ feq. ejusvaria ^e- 
ties drgrrJtis. 45- 69. &feq lata qutd. 
<47. 72. Uta dolo ccmparatur^7.73.203. 
fp. lataqnotKodo diferat a dolo.47. 74. 
levisqutd 47- rj. le\if\tr.a quid. 4S. 76. 
kvtfima non praflatur tn ptgnore. 392. 

2f6. 

. " ■ D. 

Dare: eH dprptnittm transferre.63.tf. 
^fai c re in jtire oppcn untttr. J.tt. 

Debcndi verbum ad omnes otnnitio 
sUiohtfrefrrudum. 246. S3. 

Ptbifc; c^uif AppeHttur. r 9. 149. iS. 
JT1. 46. in diem , iredjttnri tnrtto ante 
diLmhoy. re&e fclvtt. lot. tio.an partem 
iUhm i ettam tnvtU (rfditfri filyere 
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( 

queat. icS. 126. & feqq. crcditorisftii cen» 
dmommnon potcR facere dcteriorem^ 
120. t6o. an pro vino vel frtnncntomu- 
tuato aftimattonem invito cj[tditori fol- 
verepofit. 120. 162. ufTiim,numuiisaU' 
reis generalitcr mutuod.irif , Itbererur 
altertus generit nuiiin:os folvcndo. 124. 
tyo. tn dtem , ecquidantedtemdebttum' 
felvens , td repetere queat. tsj. 27 & 
feq. fugittvus quatenus propria atuhrt'^ 
tate capt cr tncarcerart poftt. 24^. 94. 
propter dc bitttm fifcale poteli incarcera" 
ri.2s6. to^ filvensdebitunhpignusquO' 
Yis tempore potef} libcrure. 337- 129. con- 
tra fatium proprtum fenire non deber. 
34S- iS^ fi pignus Ajue tJoKrttjn credtt^ 
ri invito offerat » an prius pigvmlthcre" 
tur. 3S9. 2St. 

Debittim vel in d.indo , vtl facien-.^ 
do (onftjVit. s- to. natttrak t.ittrittn, fh^ 
lutum repeti ncqtnr. 14 S. 14. actijuspe>i 
titionecreditor pcrdcbitorcm exi cpno^ 
tie temporali rcpe! i potel{,folutum rtpf' 
tincquit.iS2- 26.purum , crdibitumtn 
diem aquiparantv.r. iss- 33- tjurd quii 
pcrpetua exccpticne tutus folvtre ntii 
tenetur ,fi foltitum ftt, an C7 qttatent» 
repettqueat. ts6. 36.maxime futatfrl 
qucdabitrvitoextgipoteH. 171. S 4.- 
Defiuitio omnrm rerttnt tradatiij» 
nempra.ederedibet. 4- S- bouaexgene^ 
re d:ffert titia confiat. 4. 7- retdffitu^ 
ta fubfianriam non coir.pleOew , ■nttt>- 
fa. tt /«. nonconvertibilis ,efi maU. 12, 
33. bona ncnegrfditurfiiunidefinirpfK 
t2. 3J.i:plltm debet babcrefuperfftt:t» 
Bit $ - f(i bmn.. 
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ftr^ttm. t$. ss-fiv/ regHit mnis pnicU' 
iofi. ssi- iSS. 

DejwtrtMi qud diferuut, iifferunt 
quoquefHOftjntiii S^-.^h^^ 

Dcfonere quid. 22n6.frodimittt- 

WL 269.14^0. 

Depofitiofecuniit ohUtd cJr confignx^ 
td vtni ftlutiMtf hulet. 3S7. ijt. 

. Depofitor utrhn ciJiAm tuntttm de- 
ffifttMn, an ettam ^eciestnclufufete- 
renecejfebabear. 227. ss- 

Depofitarius quid prffi.fre teneatur 
h cujiodtendd rt depofita. 22S. 22. 
feqq. tam praftare cogatur cajumfor- 
tuitum ,fi culpa , etum levu , cafum 
prdcefierit. 224. 2S. convtclut qutbm 
Cafibus tnduplumcodemnetur. 229. 40. 

Depofitum unde, cJr cptid fit. n6. t. 
firfeq. debctejfegrafuitufn.il 7. 4-. qiu 
ferma ab aUii contra^tbm realibus dt- 
j}ingu.itur. 21S j quotuplex ftt.2iS. S. 
fimpUx. 219. 9. fequejlrarium , hujuf 
que fubdiiijio in voluntariitm & necef 
fitTM.2t9. 10. qm contrahere pofint.^if. 
ti.quibm in rebus c»nfifiat.22 0. 12. &jeq. 
fdtmdcponentis utiUtatem (9cernit22S. 
2j. depo^tori , qtmunqne tempore pe- 
tentt . rcftituindum. 216. 31. quo loco 
fit rcftnueminm. 226. 32. quatenm in 
fiiecie rcfittuenditm. 226. S3- nuUum, 
fine expreffa partium conventione, 
fTAmjert fojfcfitonem in defofitarium. 

! * 267.134-' 

pies femper prxfumirur adje^us fro 
rtofivedcbhore. 97. 101. ioi.no. cenfe- 
tjs r fars fnm w. < obligationie. 156. 35. 
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Dili^cmiagradmquot. 4S7^ 

Dtfcipl:naciclefi.:ftic.tpericUtarinott^ 
deber ob pnrtiuin conrentioncm. 272147. 

DiJPofitiounivcrfalu , maxtmtgimi' 
natu , nihil omnnio exdudtt. 3S4. 261. 

Divifio totum dtvifum non exhuuri.- 
ens , vttioja. 30. 26. 

Dolofacit ,qutfetit , quodreftituere 
tenctur. 116. 14^, 

DoUis tinde, crquid, & quotnplcx. 
39- S7- &fcqq- bonmqim 41- 60. hujm 
va.ria exempLi 42. h2 iUithappe atia- 
ne fimpUit dolus ttuUi* mnllt^^nur. 42. 
63. uiaUisquis 43 64 n ipftconttt.genf, 
ftve ^iegociaUs , qun. 43. ts nemimpro- 
dejf- dcber. t6j. 66. quatoius tn deliHit 
adlat.tm cnlp tm non producatur. 204* 
62. impumrus ejfe non debet. 343. 14S. 
& culp.t cur in ptgnore convcntionali 
prafictur. 392. 2^/. 

Dominium per Uberam pcrfonam* 
juri nofiro Bonfubje^am , uobis non ac^ 
quiritur. S6. 73. 

Dominman propria auilorttatcquod 
in fuo tdtficatum eii , toUere fofiit. 370. 

224. 

Dmare , eH perdere. ^ 334^ t tg. 

Donatio fineutriufque volunrare nott 
contrahtrur.Ss. 70. in dubio non prsfu- 
mirur.173. S7. 267. is6.profrernuftia£ 
quatenmdoti comfarerur. 321. Si. caujk 
mortis , an nonune legati C9ntineatur, 

327.109» 

D9S & parapbernd uxoris an fint oh 
frimipiUm ,aUudvemuHm martti ,fifco 
tacitt obUgdtd. 312. 49. ejmcAufa ubt^ 

frs. 



ET VERBORVM, 



frictpucJfeiUbtt SfS. 71. emmuUert^ 
biufdv^nn onfirysrt, Reipu5l iNfereS. 
^21.%^. tlfi ejfe deber, ubt Jitiit onera m**- 
tnntemi 326. fS. e]us favore tnuUacon» 
tia juris rauontm reccfta. 3S4 262. 

Dubitans 0- errans in jure aqurpa- 
rMntur.160 49- nittn tranjigendicajifa 
f>lvife pr£fia)iatJir. iil.S9. 

E. 

"Eccfejia e!f jufiitu cuftrix dr Mt- 
Hrix. 171. S2. 

Efeciits fff^t caufa commenfuraride- 
Bet. 107. 12). f tgnork <^ hjfpothecd tu 
fuo conftftat. 371. 226.- 

Eledio in alternatiyis adquem Jpedet. 
f?5' 94. quandb concedenda Itgatario. 

t76. 95- 

tmpbjfteuta oppigporare pcteH rem 
tmphytcuti cam. jsj .170. 

l.mptor quaterttu vendirorem habeat 
Aftrt&um , ad. rem venduam tratfen- 
iam. $. 21. 

tpifioFa injuremulttpJicem fignifica' 
ticnemhaber. 91. S2. 

Errordbminutranjlationemimpedit. 
T47- duplexi jttru, &failt.t6t. 52. 
fitittndebittcotididifmcnt producat. 161. 

SS- 

"Brrantii nu''us confevfiis. / jf. 102. 
If , copula , tnter diverfa poni folet. 

• txdUfioBssjpropria c5r peculiaris na- 
tnra.fs. 46. dtaioftcunditmfubjeaam 
materiamintelligenda. 3S-47' 
Ixempbt non iudiiandHm , fcdlegt- 



Exerfitor navit quatenms olftgtmresf 
muttt9,amagifironavitaccept9^ 77-49* 
Exfteffa noitttt , tu» item tdiita. 7. 

R 

Ta^ere qtus tcuetur ^ quod filt norr 
nocet , & alteri prode^. s9o. 2Sii 

Taifum datidi tradind:q:te i>t rem et- 
iam immobilem cadir. 222.21.- 

Favorealtcujus indtifftim^in cjnfU-nf 
odium nott retorquetiiium. 23S. 6S. 

favori fro cuiUbet remmciare ftcet. 

S2.62.l01.tl0^ 

teudi dominus fi in oppignorattonen* 
confinferit , dr poftea , vafx.o fiiie libe" 
ris mortuo , feudum ad ipfttm domtnttnr 
redierit , an dominus pttsfacere credito-^ 
tortbus teneatur.3ss- tSo.dminus rats 
• babere teiutur , qua. ipftus coufenju itt 
feudogefta five alienata Jiint. 3s6.tS3 

Fidejujfor in tritiioaccipi nonpoteff 
prodebttorepecunid. 123.167. 

ftdes ofiinium paflorum fervanda.- 

t9S )6. 

Tiliffamilias cJr ferri nummos pe^u- 
haresmutuodantes , cujus voluntate id 
fuere cenfeantur. /1» 

Ttbnsfamiftas ex omni negodo regtu 
fariter obligatur. 72. 37. quatemts rent 
fecuftarem obUganvtlpigticrare pofitt. 

334.ift^ 

Ttfcus in caujfs primipih'tbuf prtkt 
umverfevtrifacultarefexcunrcffebtfr 
quam ad dotem muUcris peneniatnr, 
3S1 2sS. & mulier an in caufa pigncrir 
paribus ambulent paftbus. 3tS' ^ 64: 

¥r4ttr 
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V.Trdter k frarre , chn in eiufdem pa- bentur. 1 73. fg.s^t-?. 159. ejits bofUyJtciu 

trii ejfet poref}>ite , pa unum niuttum ti tcjljtoris , pro UgaTo tactte non funt 

a^cipuns , luturultter rantum obUgA- obliiutA. }2i. 101. Houpoteiitmpugnare 

tur. 9.27- fuclumdefuiicti. 3^t.i6i. 

Tures rem abcni aUenam mutu tm HfiHuuummMt.iunonindulgendum. 

dundo,nihiUgunt. 66.26. 393-^99' 

Furtum c^rupind ftne dolonon com- Homo homini luput. 79- 54. hominu 

1nittitur.40.SQ domefiicum CAfibmfor- hcnefcio j:ivuridebet ,nondetipi. 9S.93. 

tuitit u^inum:r.ttur. 4!- 77.fundi ftve liber .tn fcquejlruri pofit. zj2. 101. Uber 

lo:icurnonfi.tt. 222.20. pignoruttomm non reciptt. 337. 130. & 



G. 



feq. 

HjporhecatacitaUgeinducitur.307. 

<;eneruUter di^u , funt generaUter 36.gcneruluunterior,Jpeci4UpoJleriori 

accipienda , tam in odiofis , quumfuvo- pr^fertur. 374. 236. tucitu num locum , • • 

rubiUbus. • '14.29. hubeat1ncauftscnmtnuUbw.312.so.au 

Geniis un & quutenus in jpecicm quutenmc1vituttbmcompetut.313.s2. : 

tranfeut. los. 1 19. penre non poteil. i^S- raiira in caufu dotis conceditur ex utro- 

202. a qtio renovetur , ab eodem remo- ^^e larere. 31S. 6S. tucttuan Ucum obtt. 

rentur jpecies.iss- 31 fi p<^r Jpeciemde- neatinuugmentodotit. 319 72. nunquid 

rogutur. 166. 71. 22S. 30. tuntumv.tUt uxort detur pro boni* puruphernuUbut 

ftrfefolumpofittim,quuntumenume- fiureceptitw,permuri*um.tlminilir.t^ 

rurio omnium (pecierum. I9S. 37- pro- tu. 3i7.74.utrumprocedutin don.t(tone 

ximtimui defininonibus ufurpandiim. proprernuprius 320. 76 racitu.innquid 

/17. 3. omnesfu'jfecompUaitur(pecief. ^gtur uxonin bonis mjriri pro almen- 

37S'237- tis.322S2unuxoricomp:rarpropreu$ 

tHr * ty. rerumdorjUum 3Z3 t6raatunumrrl. 

. ' buuturpurriuxoritfVehtii , q.tidotem 

; ' tiahitatio fi grutit uUcui concejfu ftt: dedit 32^.94- tucttu concediw U^urariit *" 

ijns res tndu U cJr tUuta nec pro penfto- & fideicommijfuriis , in bo)iU tejtutorit. 

ne ,Hec prodetertorutioiie,dominoobU- 327. 99. quurenm nominit tunrum fono ^ 

gantur. differur a pignore.3S4. i77 durut,cum ' 

Heres promtjforis quutenm teneatur. mututur tuntum rei quaUtat. 391.2^/1,, 
S. ij. rogatm uddtemrejlituereheredi- > • " 

tarem , qitatenm eam ante diem fidei- 

fontmijfurtorejbtuerepoftt.ioi.109.0' Ignorantid in proprio fuSo intoUrO' ' . ^ ' 
defunclm frv una eidtmq^perfona ba- bilit. 166. 7i- jurit quas ptrfonasexcu^ ' ^ 

fet. ' 
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ttA67 ?3'juYis, (ftumiltttbiu, differt ab tur. 177. 99- an impedtaturrentinciatio- 

tHxyquAfttmttns tndulgetur.16S.74.pi7U negenerali Jive jpeciali. 17B.10 1. an aim 

maturalit ncmim permttarur. 1 63. 76. rei vindtcatione concurrat. j 79 to4. 

Impettfa funerum vel exeqtitarum Innioquod vitiofumeil , traSlu tem- 

fraceduntomnecreditum. 376. 14-0. fu- portsconvaUfcerenonporeil. 6. 16. 

nerum an credimi , non folkm ra :itam Indufto ntdu eH exclufio alteriM.jo t. 

hjpothecam , fed ettam expreffam ante- 2tt. 

riorembabenti,antep$nantur.S76.24J. Injlrutnentd ^ chirographa , in do- 

funerum vincuntdotem : hac rero vincit mum conduilamiUata ,an tacite locato- 

hjpothccamexprejfamanterioreni.377' riobligatacenfeantur. 309.41. 

244. & fumptus funernqutintelligan- Interpreratio qualis in duhio facien- 

tur. 377-^46. &feqq. da. 32.37- 

impuberes an commodare res fuat ludex , qui reum adredditionnnpe- 

gltis pofant , CT comniodatuinAccipun- cunu indebtte acceptx coudmnat , am 

tesquaadioneteneantur. iS^.^.c^feq. tuiuUm fimul in ufhras condemuare 

incrndium nuin cajtbus fortutris t an pojitt. 17S. 100. quod comcdere nequit, 

fulpaannumeretur. 49. 7q. nec prtvarus concedere pot:rit. 236. f6. 

Indebitum & promittuum in quo dtf- tejii juramentum ab eoprx(land:wi rc- 

ferant. t^i- 4. five tttdebttt folutiodeji- mittere non poteft , Itcet partespofint. 

nitur. 1 4S. S- quando fit contraHus , vel 236. $7. niulta potesl , qua parribM funt 

quajtcontrailui. i4f.6.(i^7.jolvensfct- prohibita.236. sS. curaredebet ,nepar- 

tnter, donare videtur. 146. 8. 160. 4S. tes adarma veniant. 2SI.99. inferior, la- 

non oritur fine reali folurione. 14-6. 9. tafemel fententia,of^cio fuoperfitnUm 

quemefectftmbabeat. t47'to.und:ijh- efl. 2S7' "2. quatenus aliquem fuo do^ 

mandum. 147' t2. ex perfona dantiscjr minioprivarepofit. 271144. 

acctpientis qtundo ajlimetur. 137. 37. luramentumtnlitemficunobdolum, 

qtiodnam condtci pofit. 160. 4S- fi quis ita ettam ob latain ctilpain non refiitu- 

dubttans folvtt , au percrrorem folvijfe entisrem pr<tfiand'.im 202.SS calumnt£ 

Jitcenfcndus. 160. 4i. pererrorem folu- an inter feqttejlratmmrcqtifitar.umc- 

tum , quatentts rcpetiqiie.it. t6s. 6S.}u- rar.dum. 261. 124. r.on temcre a judice 

ruerrorefolutum quxpcrfona&quibus imponcndum. 262. i:;. non dcbct ejfe 

cafibus rcpetere valeant. 167. 73. per er- vinculum intquit.itn , .tut hnif moribus 

rorcm facli folutum , quibus ex caufis contrariunu :,6S.2iS. 

condtci non pofut. t6S. 77. folutumqua lurajuribtts concord.wda 32.36. fcirc 

sulione repcratttr. 172. Ss. oinnes bominesde(rt.i62.ss fin^nl^^rtd 

. Indebiti condiclio orittir ex dquttate nodcbcnt porrigi ad cof qutnf 1^^.321.7$. 

t1.itt1rali.164.64. 177. gS.cutionipetat, lurisqtufaut,nicoTporaliad!Ctintur. 
Cr adverfus quem. 173. S6. ad quiddC' i^.j^.errorqaatenusuonnoicat.i^^ S7- 
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iptoranritcenfentr Uu culpUy qu^ do- 
lo dtfttrpaTitrur. i6j. 6s. corpiutortim pro 
nrtA legc b.ibertir. 166.70. vereris corredio 
ncn prdftmutur. 373- ^S^- 

Jus (^fa£lttrti divcrfi , imo contr.irtj, 
funr.si.jo.jinitutn ^^poteUy&debet ef- 
fe. t6i 54- qut ignorut,culpAm contrdhtt. 
162.56. ignorurcrujlicis ifUdndo liceat. 
t-6S. 7$. untverfum eilarstqut crboni. 
i7o.So.rcaleconJfiruiruropptgnoratione. 
})6. 184. pJgnoris femel creditori qudji- 
tum .failo debtroritdetertus ficri ttequtt. 
374-. 23S.3S4. 263. rettnttottts compettt 
(riditori rationeimpenfarum. 393.300. 

lujlitiaqu^probetur. zzo. 13. 

L. 

Legatarius , proprtaattdorttatt Ugx- 
tum occttp.uU , au qu.ittnus td anttt- 
tat. 370. 22S. 

Lcgci natur.vn1m1rautur.31.js- om- 
H(s Codicis .td cerr.wt failifpeciem ena- 
td.6i.ii.19S.4-7.bt nguitii mterpretandx 
funt.gj 9S.cariim cor. e^toc^ contrarte- 
% t.tfviratida. 159.44-. 

Itx una explicatida cJr fuppletida ex 
slta32.s6. 192. 2S.fineeanih1laffirm.in- 
dum. 74.4-i-ta (ota non perjpciia, 111(1x1- 
U eii fhduarc vcl rcjpondcre. 75. 45. t66. 
69. rjits )A'ione cejfntte , ccffat cr tpfa lc- 
gtstiijpoJirio.it4-.i44- quibusc.tftbui rem 
litigwftiti fequcjhi) ptiicrchortcrur.is"- 
Sp.fivc p.tllioptgnortnn co^nwrjforia jure 
prohtbtca 3^6. 209 fibi non diflinguit,tbi 
necttusdij ,-68.215, 

Ubtrt.vts tn javoni}! mulra fptctaliA 
rectpt. 

lil 



condu[i.tm tl!ari,an pro pcvftone locatro^ _ 
nistacitcobltgcntur. 306.^2^ ' 

Lucrum cx mendacto fuo confcqui ne.^ 
tnodcbet. 345.153^.^ 

ludens. fi coUufori ftto pecuntam mu—^ 
ruavir,anejus exalhonem habeat. 78.50^^ 

Ludtts prodigabtatis tnftruntenrum.:^ 

78.51. fhacchorum catertsprc^arendus. 

78.52. quas legei obfervaredcbeat. 78 J3. 

M. 

Magiftrarut quatenus cotitraHnscumr 
fuis fubdttu intrcpofiint. 69.^0. & fiqq-^" 
Marttus an uxort dcbeat altmenta. 

322. S3. 

Mens pottus in contrahendts negociis> 
quam.verla,jpell.'.»da.s7-So.is5.i9S.ium 
patctM verbts non i urandum.1s5.194.Ji * 
habetyUtjpirirus:vcrba,urcorpug.is5.t9S. ' . 

Mercesan illA pro penfionctntelligan- ^ 
turTactteobltg,tra.quaimercatorttnpor- ' 
rat in doinum conduiiam , uteas poftes ^ 
diftr.that. 304. zy. qu.tm habeant tiatu- 
ram: 304.28. 

Minof 25.annis , curatorcm habens, 
quatetm ex mtttuo 0bltgetur.7s.s9.in er- 
rore jttruexcufationctn meretur. 167.7^. 
ejtis bona ttt prttdium urbatttim iHAta, .^ 
nttm tacttopignorc , propctifionedomtu, , 
tene.t11tur.i07.sr. rjusres qti.ttcnttsobli- 
gart non pojsinr ftne decnro prdroris. 

307.37- 

Mijftkitii poffefionnv rr f'r fodecrtt-. 
ro nou crfhrutfur poi '> r. r/r. 

Mtxtt f\»bft)npl%:!hu& < dritscTu 

n:d cr.ntrailun, .w 
f.ijfohiriir. 112. 
tr.tttatit/dupkx , n 

.jij • .>•'. 
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E T V E R 1 

Hord obli^utJoncm pcrpetudt zzf.iK. 
Mos regtonism dubio fpedandus.j7.T2. 
Muber, quA turcum liberorum fuorti 
fufteptt-JidiTiuo utibATiotrA fAiranien- 
tum prtJlirumfacereYidctur.jis. s6. an 
rattonedotis indijltnclc omntbta crcdito- 
rtbus , non folum tacitair. ,fcd or expref- 
fam anteriorem hjpothcam habentibus, 
gntcfexAtur.iio.2S3fraferturCredttort, 
£U}us pecunia rcs empta eit. 3S3. 2^7- 
MMtuatarnc rem creditam quomodo 
Tcjlttuerctencatur. ioSjjs- 
Mutuum Hnde,& quid.6o. /. <jr feqij. 
^n verrn & proprius contrachtf. 61. g. cur 
fitcotracbu reinitus.6z.io.<.ur fit t ontrj- 
Itus nominatus , cjr juriigcntium. 62. n. 
4juo}nododtfferat acommodato , depofito 
<jr ptgnore. 63. 14. aliud ttaturalc-,ahud 
xivtlc,Aliudmixtum. 64-. iS. & fcq. unt- 
cum duntaxAt (latuitur. 64-. 20. aliud 
proprtum,aUud tmproprtum.6s- 2i.con- 
traberequi poftnt.66. 23. in qutbrn rcbus 
con fiflat.So.ssan fitfitidem nummi mu- 
.tuo dati reddantur.Sz.s9.acctpiendt mo- 
dus vartus.S3.6s.& feqq.fua natura gra- 
tutttim. g$. SS. courrahirurvel pure , rel 
4td certum diem , vel fub condittone. ^4. 
go. pureacceprum , anfiatim repofcenti 
creditort fit refittuendum.94. 91.fi miht 
pure promtttas,(ytdem juffu meo fub co- 
ditione promirtas alteri , an pendente co- 
dttione tUud a tepetcrcpofitm. 102. iti. 
todem modo contrabitur,quo tndebttum. 
107.124. eadcm bonitate,quadatum cH, 
rcddi dcbet. t2S. iSo. qu.tm habeat natu- 
• ra 134. 190. queminfin€mtndu{iii.i34. 
192 qiiomododiferat abindebtto. 226.3. 



B O R V M. 
N. 

Natura convcntionit qu£. 112. 136. 
Ncce^itasiion fubefl iegi. ico.106. 
Ne^ocia plura funt , qukm negoctO' 
rum voiabula. 26.1 6. 

Nemo in Mium plus jurif transferre 
poreil,quamtpfehabct.66.24 debctcum 
altertut d.tmno locuplctari. 76.0-7. ISS.33' 
170.79. ftbt ipfi potefi obltgari.iso.2i.'m pof 
fefwne fua t urbandus. 237.61 .adverftriu 
fuum infe trmare tenctur. 262. uS.pra^ 
fum1rurfuiiperdcreuiUtdonare.267.136. 

Scmina diverfa babentta divcrfam 
habcntfubfiaiittam. 31 -30. 

Sofirum cjfi quid ride.ttur. 344. iso. 
Nov^nupta folent no tatiim bona,fcd 
corpusettanovismarntsadducre.31s.s7- 
Nummi , in praJium condudum il- 
lati , an tacire sbligentur. 30S.3S. 

Nummus unde, crqiiidfit. i2S. I7f' 
rebus incorporaltbus annumeratur. \z6. 
1 7S. ex qua materia cudi foleat. 126.1 76. 
fub ratione quantttatis ac valoris in 
tuumdeducttur. 129. /I/. 

O. 

Obligatio an rede ad res referatur. 3. 
2. esi materaclionis.3. 3. definttur. 4 6, 
ejus fubfiantta in quo confifiat, s.i2.quo- 
modoitfferat ab acqutfitione. 13. exA- 
liena voluntate , autalicno arbitrio pen- 
dere mqutt. 6. 1 4Jtlia civilts fi ve pr^pria , 
alianaturalU & impropria. 9. 2S. natu- 
raltsan ^quatcnus producat allionem. 
10. 2$. naturaiis quos habca: efcclus. 10. 
29.civitisqua,czquotHpiex. is. z.prjtto- 
rtaqmd. 16. 3. exconfiitutiQnibusPrtn- 
Fff 2 (ipum 



INDEX RERVM 

■ eipum introducia , an prtrorit aimione^ fiirutionum fignijicet. 29. 2/. 

ratKt4.i6.4.civihs cii pcrpctuayprntorta OmneqHidnie^mhilcxclndit.ios.nS. 

^ flerunque anmta. 17.6. autcx lontradu 376. 242 

ell, atft q. contradu : autex walcficiOt Opinio communis dr veritai (tquips- 

aut q. maleficio. 20. 1. perpctuus comes rantur. S44. iS7< Ei (ontradicere , eii fi- 

(ontracius.24.io.literarumtevi^reDi- gnum arrogantu. 346.1S6. 
gefiorumfuit incognita. 2S. zi.quando- Orattogeneralu ira interpretanda,nt 

que pro contraRu accipitur. 30. 2$. & vitiocareat. 32i.to. 
contr.t(fiuquatenusdiferant. 31. jg.ui- Orphattorr»phi quatemts comparen- 

terdumponiturproionvenjjQne.32. 34^ rur tutoril/us cr (uratoribus. 3^7.63. 



pecunudanda quaieuus rectpiat parttii 
fr*fiationem.ii6. ija. omnU yexdatione 



pecunu defcendens , certa eii ratione£- PaSiio ptgno^um commifforu , jurt 

fiimationis. 133. iSp. indebiti valdc fimilif prohibita ,qutd hMbeatpropr1um.36s.20p4 

tnutuo. 143. 1. naturalis,qudinterfiatres ^ feqxommijforia an valeat, fi ex intcr» 

iontfalU esi , utrunt patriconfcfinn ac- vaHo.pofi ptgnus dattim . adfu tatur. 367* 

quiratur : an vcro in perfona fitti credt- 214. commtfforia jitr.imento confirmuri 

'orisfubfiftat.t4S. iS- in }urccofifitt.i49. ncqtiit. 36i- ^7- 

t7.naturalu,quainterfi.itrescontrada, Paitum legitimum quatenus obltga- 

&patriqtufita efi,quatcnus mortuo pa- rionem & aciiotiem producat. 23 S. 

tre tollaturjs^- 23. quibus modisexfin- dutn non parit obliganonem t ivtlcm , If^ 

gu4tur.is2.24 &feq. qutex commoddti cet moribus altud fii recefruJ3-9'f^^^^ 

(ontraiiu nafcatu r.t^i. 2o.nu!la tmpop- muttii defiruens , non valet. Ss- 7'- quod» 

btlium.i97.4S perperuarur per quamvu tiam tn pignoruconfitrurtone fervmdH 

(ulpam.22s.29.per Itberam perfonam al- ^64. 206. dvliXf^iQ^t^f jufium.364.207. 

tcri non dcqutrirur.299. '^- rerumgene- quarenus valear tnrcr debirorem dr cre- 

ralisqu*non conrinear.3o6.3j.ptgnoris(!r dttorem tntrum ; ur , nifi ad convenrum 

bjiporheci perquas perfonas nobis acqut- rempusdebiror crediron folvar debirum, 

rarur. 336.1 23, fidejufforisadu furas ex- res oppignerara et pro debtfoceddt.366. 

tendirur. 362. rgg. principalu firo!'arur, 2tu an valear inrer debtro rcm & credi- 

fo' irurertamaccejforia. 3SS.276. rorem tnterpofirum , qu* convenir , ui 

Odio altertus alter nondcberpragra- fundnm cerro precio emptum habeat 

y*rt. jjs. 132, (rediror , qui altoqMi difirahere ptgnut 

Odiofa refiringi debenr inrerprera- poffet. 36S.216., 

tioncnonampliari. 3/3. 174. Panes ,ptfies , carnes , &c. an mtttuo 

offidtnn vonini ftttivi dtbetejfeda- daripofitnr. St.si'- 

tnmj 134. 191. parcr fitio n.iruralircr obligaruit. iff 

OlitH dtiite y quale rtmpu in Ubris In- 21. &f'^ 

Pccm- 
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^^'et vIerborvm. ^ ^"-^H 

PecftnU homtjs acfHhJldntid inquo htrediUxaru.sif.pi.tacttamlt^Mtomm y' 
€onfijiat. uj. (jt. verbunt trifjrtim ac^ in (jutbus rebus locum h.ilf€4t.j2 S. io2.tA- 

etfttttr.2jg. 72. verbumindtibtoUtip' cttMmlegAtorttmtnrerheredesdividitur 

»te futtundum. 241.73- 329 loj. tacttumdjuurinfuUcreditori, 

rertcuU dUito quam figntficationem qui pecuntAm ob refiituttBnem adificii 

recipiat. ' 196,43- extrueHdimrtuxnidedit.^i^.iaS-tact' 

•N Perfona magis ipftm contrabentts, tumiocediturct ,qurinnavem,aUamvi 

• epiam altertus, tn omnibmcontra^tbuf remextruejidamvelemeiidam nummot , 

in^i i^Mr. rfS.4o. qua rem aliqtiam pt- mutaodedit. 330.109. Prxroriinnqutd^c^jf^- 

gnor.trepofit.333. it6.loquemtstngene- quotttplex.332.tt2.pratortu (^italequ^^ |V ' 

raU locittione non cdprehenditur.^di .196. modo conJiitu.itur.^32.n\mdiitale quicf, 

Pignustresrecipitnottonesjp4.i.quo- ^jz.ii4.prarortum criudiiiMrquomodo ^ 

mododefiniarnr.igs-2.conrra[tusbonaji- itfferanr.333 i/j. non rededatur extra- 

det.2i)o.2oi.quomodoconftttuatur.2fS3' nc.tpcrfima, in quamflatio tatirhm t» 

unde^Crqutd proprte dti\trur. 29S. 4. & ipfo ionrraitn coUara eif.336j2 4 rei aXiey', . ^ 

bjpotlucaquon:ododifferant.29S. f. ge- naquibmcaftbusctnvakfcat. 343. 144' f^ 

neraUterfumptum,quidfigntficet.297.7' ret proprtaan cr quatenusvaUat. 344* ' 

quomodo dtffcrat a reltquifcoturu£ltbus 149. an ex poftfaQo convalefcat ,fl debi- 

reaUbusjtj 7J).volunrartum quid,crquo- tor,qut rem alienam obigavtt,poftea cjM 

• modoconfttruatur.29'jr.inqutbusrebus domt7itufiar.s44JSi.ittritmconvalefiart 

conftitK.xtiirractraconxenrtone. 29^.12. fidominmreifiatheresdeuttorii-rta ut 

•b quamcjufam conftttuatur. 341- 1 40. creditort hypothe. ^iria fjhtm urtUs , ad^ 

nonexconvenrtone,ftdexinduiUonecO'' verfusdomtnumretptgnoratatconceda- 

. trahitur.so3^iaatumipsaUgeinduci- rur.j4f. tS4. numconvaUfiat,fidtbttor 

tur. 307. 36. ssr.tio.Heceffariumquid,ij^ remaUenamcredttortfuodederirpignO' t 

. quotupUx. 311.43. UgitimSqMtd.j 11.44. ri,fiitMri, rem effeaUenam. ^49. 163. o'-;^ 

tdcitum Ugittmum trtbttttur fifco tn bo- feqq. uqatenus , debitore in /oUitione cef 

[ii . nisomntumdeb1torumfifcaUum.31t.4s. fanreaitftrahtpoftr.372.23o.&fcqq/]ut^ 

• ' ^ tacttum darur pupiilis CT mtnoribm , in btLt modis diffofvatur. 3U. 269. & fiq<f. 

«» tontstutorum(^curat0rum.3i4.S3'& folvitur remifione exprefia vel tactta. " 

f ' feq.tacitum tributtur Uberispriorisma- JS7.272. &f'qq.lil'craturfatufa^ione. '^" 

/' trimonii ,tnbonisparentum, ad/ecunda jS8. 278^ & feq. finttur rei intertttL 

; voratran/eMnttum.3r7.64.&/eq.taci' 39T.2S9. 

\ tum an locum habeatin donattonepro- Poenafacit flipuUrionem indtyidui. r* 

[ • * pternuptias.j2o.76.tacffum4nprocedat 110. 12 f. con.tntis impedirefequeftratro- 

mdote cauta,& Monnumerdfk. 32<^ S9. nemjuftam.262.i26.intcrpretatu>nere- 

lacitum ecquid comfttat ^onfainbonit- ftringrdebet-nonamphari. 3S3 I74. 
l^ji-3^4.99. tacttum Htrm CQnctdatnr foffefito tiiulta hdbst commcda , qti9 < 

fff i ntm» 
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INDEXRERVM 

nemwmhfque caufe cogntnone adimen- Propofirum m mente retentnm , mW2 

Aa. 2S9- 6s. & feq. finetttMioyujtonon operatur. 160.4-7- 
transfertHr. 26S. 127^ pro re tpfu inter- PupiUm quando naturaltter , quandi 

dumaccrpttur. 270.141, itemctvtl1terobltgetur.10.28.an crqua' 

Pofteriorpothr eflprtorcqui pecunt- tenmmutuampecuntamftne tutorefuo, 

nofmnatim credidtt ad confervan^ acctptendoobltgetur. 72. sS.tnre,exfud 

dam remptgnortobitgatam. 379.2^0. pecuutacoparata,prtorhabetur. 379^.^2. 



Pradtum urbanum in quo dtfferat i 
fufiico. 300.1S.3Q2.22.cr feqq. 

Prajudtcii$ Catneraltbm m dubto tn^ 
harcndtim. 136.196. 

Prdatm Ecclefia. una cum otpiiulo 
mutuumacctpiens , adid reddendum ob- 
ligatur. 74*3. 

Precarium 111 qno dijfnat , ^ conv£- 
ptat cum commodaro. i9i $0. 

Preciuiii quatenus fuccedat in locum 
rei. 3^>97.&fcq- 
Prdjides provinciarum mutuum con- 
trahere prohibentur. 67 27. 

Prxtoris ojjictum eil > lites ntinuere. 

113.14-1. 

Primipibu itnd ftt. 31 2. 47- 

Principalcquj perdit , it cr acceffori- 
umperdit. tss.32. 
Prtorqui tepore. pot10rjure.374.ti4. 



Qu£ exprepc folitafuntfieri , pro eX' 
prefiu babcnrur. $02.23. 

Qjiantitaris nowine quid fignificC" 
tiir. 62.13. 

Qujcquid eil traufmiftbile adbere- 
dem rcttam efl cefibtle. i^s^t- 

Qupd .ib initio vttioftim , trjdu tem- 
porit convalefcere non pote^h343.$47-fi-' 
mel placuit , ampliits dijfiltcere nequtt. 
369. 221. nofirnm cH,finefddo nofiro ad 
alium non transfertur. jS^-^Sf. 

R. 

Ratihabitio ad tempus cotra^us retr§ 
trahitur. S6. 74. mandato comparatur. . 

343*46, 

TUtio ubie.idem>ibi idemjus. 244. 79- 



ubi diverfa , ibi qnoquc diverfa dijpofttia 

Prtvilfii.t perfondta ad beredes non jurts. 146. S7. legiscenfeturantma legit, 

trauj 3^S'92. crjmfupplercduitur. 244.S0. 

Proccjjus non debet mclyoari ab exe- Ratione finguUri conceffum , ad con- 

cHtme.23S.62. utk captura perfona non fequeniias non eH trabtndum. 163.60. 

debetmctpijitanecafequefiro. 23S.67. . Rediproroperisqiutdicarur. 330.10^»^ 

Proiuraror ancrqHatemuresfuido- Redderen ' ' 274.Rcddiriocbiro» 

tniniopptgnerarepojitt. 93S121. graphiremijaoinj^rtisinducir. 3SS. 27f. 

Prohbitcuno .omniaprohibita intel- Rtgubm jHru profe baJfeftSiintejittO' 

ligunriir,perqu£.tdtd,qMo4prohibirum nemhubetfi(vd.:Tr.u. 24S92. 

$ii,pervenirur. $37127. Keiverbu raltter accipundum. 

Promtfitohdc (dabo , cuni voluero) .tn 7. 19. tam res tmmobiUs , quam mobilet 

^ quutenmtnutitufir. 7.1S. compleHirur. 221. rs- 

Kenun» 



E T V E R B O R V M, 

Henunchre ncm» tnteUigttnr jHu fuo, quAm tempor.tlium. 27SX4t'.- 
ifft9(l fibi l omprtere tgnorat. 17910^. Sequejlratioquid. 231. 4 T-^uomodo di- 
JUnunciMiojurisqxAndoprtfunutur. jiinguAtur 4 depojito, tn jpettejic diclo. 

Sjg.if}. 2ji. tnquodi/fcrat4b.trrejlo.2)2.jo. 
Repetitio per errorem ddti eujmeSi^jm quomodo d, Jfirdt a mtjiionetnpojfejiwnem 
nnfultodattdoiutioeii. 160.46. exprimodecreto.27}. st. dltavoluntArta, 

Reprejfdliajure prohibttd. 3}S.i)i. mUu neceJfAYiA,c'quidutraque.2j4:S2:& 
Rerum fiurum quilibet moder.ttor cr feq.voluHtarta femper cr ubiqne perniijfd. 
trbtter.2 is SS 2^6. $6. mjlrarum pignui 2js.s4.ncccjf.irtut4m nicbiiif(,quamtsn' 
ffe nonpneii. 3'J SO- mobiltum , reguUritcrprohibita. 2)7. 6a. 

Res nonfecundum vjrietatem aiciden' qaemhabe.tt potijiimitmJincm.247'SS.jU' 
fium dejinienda.12. i4. dominofuoperit. dicialis quibus cajibiu J1tpern11Jfa.247.Sg. 
ijl. 20$. qudvu patri cfdomino perjilium &fcqq.qua forma Jieri debeat.2sS.11s.no» 
MUtfervum confejitmaiqmritur. 149. 16. dearnenda ad nudacredttoris petttionem 
in pradium urbanum lUara , utrum libere 2S9- ' i9.qutbjnodit Jiniatur.27t.isS.&feqq. 
alienari popt,an'equam pracludatur.}os. Servituta pradiales nu pignofart pof- 
jf.Jemper tranjit cum fuo onere. tos.jo.a- Jint.jj^. ijj. pradiis cohxrent,crJine tu 1» 
liena,ab inqHtltno in adcs condudof t':'ata, crcditore tramferrt nopojfun^. Jjg. ii4.^ 
Mi hcatontactte Jirobligata. jio. 42. qua fonales utriimopptgiiorart qucat. 340.117^ 
oppignerari poJsit,vclnon.jj6.i2sfcudalif Sigiiijicat10mdub10qacc1p1eda.16j.f9. 

Signtjicatione a verbt proprianon rece^ 
dendu.91.Sj.quandorecedioporteat.96.9f. 
SimtlenuUumeSiidem. S1S7. 
Solvendi verbumgiucraltcii, ommbm 
aHionibui convetit^ iis. 246.ST. 
Solvendoclfcqiti! ly iriir. 111. t)4» 
Solvi reiiepojfe, quv.i.i.iDi dtiatur. 96. 
97- poteii etiam pro ignorante & tnvtto 
debttore. 3^7.270. 

Soiutio rei qiwnodo Jiert deheat. 7. 2^ 
ii7.is4.partti uUrtfneu admittenda S.2J. 
loS 126. & ohUtiopecuniafieridehet op- 
portunolococrtempore.99. 104. ili.tj4. 
partiiularts m.xgnj. imommoda habct.tVL 
ijS.an indubioalicnopotius,qua;)ipropri9 
nomine facl.i pmfuniarKr.i^S. jg. in quam 
caufam Jdia tiv.i ..tgaittr. ijS 4i^quidft. 

*- 246.S4. 



em a vafall» pt^nort dart pojut. JP'167. 

' s. 

S4tu: &plane . articuUgradum adpct- 
Mnt,&pro v.tldeuji/rpatuur. 192.26: 

Sdttfdatiomakvolum propoftttim non 
immut.it. 276. ts4. qu4proprie tdiineatn- 
ntftgatur. 277.1S7. 

Scriptura priv.tra contratertium nibil 
frobat.jSs.266. prtvara fitbf riptione tri- 
nm tejitum muntta,babctrtm injirttmen- 
rtpublici. JS6.267. 

Senecntia interlocutorta ,quoad partes , 
in judifatuni tranJit.2j6.sS.pi'ream quafi 
€ontrahitur. iij.so. 

Sequcjicrqtitd, &unde. 2^1.47. quale 
habeat o§:mm 26^ 129. &feqq.numrem 
dcpofttani pofideat. 26S. ii2. & feq admt- 
ntjirattonem habet tm JpirjtUAltum, 



<J. 




INDEX RERVM ET VERB. 

Sorrem , fi)ie ufurss , qkurtciperc non filU vcl Mioiefcemu oppt^nerare qud* 



senetur. iti.ii4. 
SpecialiA femper generdtbus infnnt. 

Sttttutnm dijjjonens de pi^nore,an lo- 
<um hahcjt in bypotheca. 296.6. 

SttpuUuoqu£ non fubftjlat. t^jjji. 

SttpuUrorcondittonaUs,peikiaHe con- 
diti!rne,cil crcditor. io2.ttz 

Subjlanttaemptionif ,f>i$etatu ,fltpU' 
litionisqux. SJ-^t^P- 

T. 

Taciti tnajorYis,quamexprep,eJfene' 
ejuit. 34>6.j4-it7.66. 

TaxattvA di^iones (ranthn, folMm, 
duntaxat, crc) cafus fimtlesnonexclu- 
* dunt. 20).6i. 
Tetnptts foUus promijforii , non etiam 
mfiipidatoris gratta ,ad}Hitur.ioo. 107. in 
JlipuUtione Jpccljtur, quo contrahitur. 

lOLIt}. 



S f.izo. 



V. 



Vajallus an rem feudalem pignori vel 
hjpothecd dare pofit. Sfi. 167 3S 2.^72. 

Verba obfcura ^ambtgtia cZtra qu. m 
interpretand4.t7.j1. pro ftibje&aniati rii 
funtACciptenda.iqi 2^.3^7. tSs generalid 
in potiore ftgntficAtu , cir cum e^eciu ac- 
cipjenda. 241.74. 

Verborum a proprictate non recedcn- 
dum. 32.is. 

Vmi inferen ti rejijlere licet. 23t.70.om'. 
nes leges averfafttur. 370.222. 

Vnum qut vult , omneid ve'Jecenfetur, 
quod exillonccejfarto ftqtittur. 3^9.192. 

Volenttnon fittnjiirta. t70.S1.343.14S' 

f6p.22l. 

Vrbs rutnis non debet deformari. 329. 

107. 

VfufirtiHuarius cppignorare potesl jus 



Teffarnentnm falfum vel inoj^ciofunt fnusijrucliurium. 3^2.170. 

drccre , ad jus perttnet , non adfaduni. Vfuri pecumdcreditaex pa^o nondC' 

164.63. bcntur. $f. 69. hcita qutbus c.tftbusamU' 

Tejiaror an tacttam Ir/pothecam , pro tu.itario pra.fientur.9 4. Sp.utex mutuo* 

leg ifii tntrodtidam .tefiamento rcmittere tta cr ex tndebito fi ve promutuo non de- 

aut prohiberequeat.f2g.ioj.contra legetn bentur. ^43.2. 

nth:! quicqujmorMnare poteH. 329.104. Vfus conminnis loquendi vcrbis pro- 

Tefics Mon nunorcm faciunt fidem, prietatemtrjdtt. 2S. i3- perfonacohtrett 

quam pHblhum infirtimentHin. 3S6.26S. acprotnde nec vcndi , ncc ptgnort dari po* 

Tr.tnfmtj\tbileqimqiades1adheredem, tesl. 340.137. 

cejhbtleesi. 32S.93- Vtilitas pigmris tn quo conjijiat. 337. 

Tutor fi fc curator quatenm rem pu- tz6, 

Errata obifer ohfervata. 

r«2- 7<Lli"- <-l*f:«B4lain,rnbtat. pag. 79. i.19. mcoioi. l-io.4cle.qt.l.it.acdprre,lteai 

lit^aic p.i}5. 1. \%. Decius. p.t]S. i. 12. d. I. p-iS^. 1-4 aliqacoi • p>Z4 I.i) pecuniz. 1 24 j. 
1. 14. pCKiacrc p. 2S5.I. )o. An. p igi.l. 4- piobai. p «07. 1. 1) poA vcibuni cscipinBtur. 
\\\ lcgcoAum : lum qui» lo ptgnoic ooa gravc ici 4amaum «ctliiur : luiD quia Uciita 
huchypothccaaleKiprktodttcU.ciuAcamotU. ficc p ji^.l- 1|. Ubuu. 
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